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tCtuteni  ikitrUi  of  Petmsyivama,  to  tait: 

BE  IT  RBMEMPflftSD.  Tbst  on  the  thirtentii  day  of  N'ovembin^  in  the  furt}'-Uiird  ye»i 
«f  the  indepeodence  of  the  Uiuted  States  of  America,  A.  D.  1818,  Isaac  Blley,  of  the  «aid  ^nrict, 
hath  deposited  in  this  olRee  the  title  of  a  hooky  the  right  whereof  he  dainu  as  proprietor.  In  th*> 
words  nUowingfy  to  wit : 

*<  AATnatise  on  Pleadiiws  with  a  colleelfam  of  Praolical  Precedents,  and  Notes  thereon,    Bv  J, 
'    CUtcy,  Eiq.  of  the  Juddle  Temple.  Third  American,  lh>m  the  second  Igondon,  edttkMb  WMh 
Cmrrections  and  Adottioni,  hf  Jolui  A«  Donbip.   In  three  voinniQik" 

IneonlhrnutTtotheaotof  the  Congress  of  the  fTnlted  Statn,  entitled  "An  Act  fartfaeEA- 
cooragement  of  Lennung,  br  securing  the  copies  of  M%s,  Charts,  and  Books,  to  the  authocs  and 
proprietors  of  saeh  copies,  oaring  the -times  therein  mentioned***— Ann  abo  to  the  act,  entitle^ 
^  An  Act  tnpplementary  to  an  Act,  entitled,  '  An  A0k^  the  Enooungement  of  I^eaaungw  hy  se- 
curing the  copies  of-Maps,  Charts*  and  Books,  to  tbemthors  and  proprietors  of  such  copies  during 
tiie  times  therein  intstjoned,'  and  extending  the  benelitf  thereof  to  the  arts  of  designing,  engrav- 
ing, and  etching  nistorical  and  other  prints/*  . 

•  D.  CALDWELL,      a 

Cleric  of  tfie  Eftftem  District  of  BBv&syivaiiia. 
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I.  COMMON  COUNTS — (oontinued),  [—-(oofi^tMrf). 

V.   RELATING  TO  ORARAOtCa  HT  WBIOH-NJm.  tVBSy  OB.  DBFT.  IS  SU£D 

104.  bresdu  B7^ 

105.  counts  on  proi&iMB  by  4ef6MlaMt»  after  ik^^deftth  of  his  part- 

ner, 88. 

106.  by  bww  and  fafM  fiir  'i«o«k»'&o.oiikfo«ds  sold  before  mar- 

riage*  38.     . 

107.  againat  baron&  feme  for  workfkme  for  feme  bafare  maniage,  90. 

108.  by  the  asaiffnees  of  a  bankmpt,  for  work  de»e  before  t>ank- 

ruptoy,  §0* 

109.  tha  like  on  promises  to  the  assigaeeaafttr  tka^aimptcy,  92. 
ItO.  by  a  sanrimg  aaaigiiee,  93. 

111.  by  one  partner  and  the  assignee  of  another,  being  bamkmpt,  94. 

112.  by  an  executor  ffii;  work  or  ||aoda«QW»  &c#«afroBiiaes  to  tes^ 

tator^9^. 
lis.  counts  on  promises  to  tbaptaintiffas  e3(,ecutar,  96^.. 
114.  bgraa^i^ving  executor,  98. 
115.1>y  baron  and  feme;,  executrix  before  marriage,  98. 

116.  by  baron  and  feme,  executrix  after  m^riage,  99. 

117.  against  an  eiactttor  for  work^-^c  for  te^alor  on  premises  by 

himj  99. 

118.  against  an  executor,  on  proniises4iy  bim  ki  thai  capacity,  100. 

119.  against  a  surviving  executor,40^ 

120.  against  baron  and  feme,  executrix  before^  marriage,  102. 

121.  against  baroi).  and  feme,  executrix  after  mawM>ge>  h&S. 

122.  by  an  administrator,  103.       -     - 

^23.  by  ai^  admimstratnc  dnrania  minore  eetate,  104. 

124.  by  a  surviving  administrator,  lOd. 

125.  t^  an  administrator  de  boms  hon,  nath  wilLannexed,  105. 

126.  by  baron  and  feme,- administratrix  before  mintage,  106. 

127.  by  baroQ-and  f«me»adauntstniiii3C  alter  BMrriaga^  106. 

128.  against  an  adminis.trator,  107. 

129.  against  a  surviving  adminislrator^  147« 

130.  against  an  administrator  de  bonis  non,  108*. 

131.  against  baren  an^  feme,  admin»itiairixjMfore  marriage^  108. 

132.  against  b^ron  and  feme,  administratrix  after  marriage,  JL09. 

II.   SPECIAL  COUNTS. 

1.  on  policies  of  insurance,  110. 

2.  on  wagers,  114. 

3.  on  feigned  issues,  116. 

4.  on  parol  awards,  119.- 

5.  on  a  promise  for  forbearance,  to  pay  costs  of  an  action;  121. 
6*  OB  promise  to  pay  debt  of  thiid  person  for  forbearance,  122. 

7.  to  pay  money  on  exehuMB  of  horeea»  Sn^ABS. 

8.  for  not  delivering  a  bill  of  exchange^  in  payment  for  goods 

sold,  124. 

9.  foi*  not  paying  for  goods  sold  to.  a  tluid  penAn,  125. 

10.  to  indemnify,  by  an  accommodation  aceeptor,  1^7. 

11.  for  nM  marrying^  129. 

12:  for  not  employing  a  hired  servant,  131. 

13*  for  not  performing  works,  te^nn  a  building  agreement,  132. 

14  against  an  attorney,  for  negligence,  134.  . 

1^.  for  not  a<;cepting  wheat,  ^.bought,  136. 

1 6.  for  not  delivesing  w4ieat»  &c.  aeconUng  ^x^Mbn^  1jS8<l 


AHiLLTTICAX  TABIB.  VII 

DBCLARATTONS  IN  AS8UMPSIT-<eimfintfei). 
n.  SPECIAL  COUNTS — (cofitinued), 

17.  on  a  wmrramtj^dm.  horse  to  besmind,  139. 

18.  on  a  wftmnjh^  «f  aoundnesB  on  the  exchanj^  of  horses,  141. 

19.  agaiBit  a  teaifee  without  reward,  for  not  tddng  caie  of  goods, 

148. 
jML  for  not  retvming  caskt,  or  paying  for  them,  145. 
21.  against  a  pawnbroker  for  losing  a  pledge,  144. 
M.  against  the  hirerof  aluHPie  for  riding  it  improperljr,  ftc  145. 

53,  for  not  taking  care  of  furniture  let  to  defendant,  148. 

54.  agpinst  a  watdmalGer,  for  lodng  a  watch  ddiTered  to  re* 

pair,-14& 

95.  tgsinit  a  whaAiser,  for  losing  a  hamper  delivered  to  him,  150. 
Ml  agsiimta  Ihrriet  for^  badly  sh^ng  plaintiffs  horse,  154. 

SIT.  against-a  ewrilir  hy'lflndfiNr  (he  loss  of  a  box,  155. 

5tt.  ogaiMt  a  coach-owner,  for  not  carrying  a  passenger,  157. 

96.  i^gainst  captain  of  a  ship  on  bill  of  lading,  tor  loss  of  goods,  1 59. 
SB*  against  an  asraat  or  auctioneer,  for  not  accounting  for  goods,  161. 
dl.  igainst-vendUir  of  estate  at  aoction,  for  not  making  a  title,  &c. 

16a. 

$2.  against  a  purtican,fQr  not  assigning  a  lease,  166. 

33.  by  vendor  by  public  auction  of  an  estate  in  foo  agmnst  puiv 

chaser  for  not  comf^eting  purchase,  &c.  168. . 
S4.  on  a  publie-hoase  agreement,  against  the  vendee,  17S. 
35.  against  a  tenant  from  year  to  year  for  varioas  breaehe%  176. 
36i.  for  plso^ng  up  grass-land^  ^m1  ei^pmg  land,  without  raa* 

nuring  same,  179. 

37.  far  tikiag  successive  crops  wtthont  nunnring  the  lasid,  179. 

38.  for  keeping  and  leaving  the  premises  ont  of  repair,  180. 

39.  by  tenant  against  l&ndlord  on  contract  to  indemnify  tenant,  182. 

DECLARAllCaiB  IN  0B6T.  - 

BBGINKINOS  ANn  CONCLUSIONS. 

declaration»ttt  debt  in  iL  B.  by  bill  or  latitat,  184. 

ON  SIMPLE  OONTRAOTS  AND  LEGAL  LIABILITIES,  &C. 

form  of  the  indebttatm  eonnt  in  debt,  185. 

various  descriptions  of  debt,  143,  7  to  44. 

form  of  the  qaantnm  meruit  count  in  debt,  185. 

money  lent,  186. 

money  paid,  18€i 

money  bad  and  received^  187. 

account  stated,  187. 

breach,  187. 

on  an  award,  where  the  submission  was  by  arbitration  bonds,  188. 

ag^instsheriff,  for  eseape  of  prisoner  in  custody  on  a  ca.  ha.  190. 

against  marshal  of-  K.  B.  for  escape  of  ^nisoiier  in  execu^n,  193. 

ON  SFECIALTIES. 

on  a  money'bond  in  K.  %  195. 

the  like  in  C.  P.  195. 

the  like  in  Exchequer,  196. 

oonnts  on  several  boiMls,  196. 

excuses  forprofert,  197. 

on  a  bastardy  bond,  198. 

on  an  annuity  bond,  ^0. 

on  a  bqf  d  to  replace  stock  and  pay  dividends,  200. 


•  •• 


DECLARATIONS  IN  D8BT-<eortfifitMiO- 

OK  SPECIALTIES-— (emt^tTtueef). 

on  a  bond  to  perform  cownants  in  another  iniieBtere,  ML 

bj  baron  and  feme  on  bond  ghren  tofme  befere  ooferture,  dOd. 

hy  a  snrming  oMgee  against  oMiflor  in  S.  B.  IBM. 

by  the  assupiees  of  a  baidfcmptfli  obligee  agdnst  oMigor»  f04. 

executor  of  oMigeeagpihAtoMorytnS.    ^ 

by  an  administrator  in  K*  B^  9m. 

against  baron  and  feme  on  a  bsaigtven  by  fcnie  More  coverture, 
906. 

ftgainst  an  exectttsr  or  MMainiatrMKN't  MT. ' 

against  an  heir  on  tte  bond  of  ins  ancestor^  Mi.* 

against  an  Heir,  ani  the  devisee  of  the  4bHnr,  WBk  - ' 

ona  bad  bond,  where  the  iint  mnt  ivw  «  £  B.bf  Ml,  2M. 

the  like,  when  the  ftrst  ac<imi,waa  by  s|»hM  orfginat>  gl4> 

on  a  baU  bond  »  C.  P.  ^ifast  the  ^iAmIi^  w  bmi,  M5. 

the  like  in  the  Sttheqner,  21«. 

OA  feplefi&  bond»  proceediitts  having  been  removied  bgmUo,  218. , 

the  lifce  Vkere  bond  was  forfeited  iu  the  county  £MrQ^SSitL 

for  rent  on  a  lease»  2S3. 

count  ftr  use  and  occupation,  i04.  ^• 

OB  an  aimnttydeed^  for  arrears  of  annuity,  2d4« 

on  a  moftpge  by  lease  and  release,  for  principal  and  interest,  SS5. 
ON  Bsconns, 

on  a  reeaaninaiice  of  boil  by  MH  in  K.  B.  MT. 

(he  like  vmere  tfm  mttm  ajgainst  ike  principal  wnoiiyorigmal,  229. 

on  a  recognizance  of  nail  m  €.  P.  290. 

on  0  judgmmit  in  asstunpril  in  IL  B^^  C.  P.  or  Enskcfier,  232. 

on  a  ju<%ment  in  debt,  2SSL 

on  a  judgment  for  dofendant,  253.  * 

ON  STATUTES. 

Umdloid  against  tenant,  for  doMe  vakm  for  hoMiag  orer,  2S4. 
for  treble  value  of  tithes  not  set  oiy^  28t. 
on  5  Anne,  c.  14.  for  using  a  gun,  mc.  tokill  garner  298. 
for  exposing  game  to  sde,  2S9. 

DBCLARATIOMS  IN  COVENANT. 

ON  LEASBS. 

1.  by  lessor  gainst  lessee  for  vent,  241. 

2.  lessor  against  assignee  of  fomne  for  not  repiin|i|^  244.         ^ 

TTTLS  PLEAHSOw  ^ 

3.  tenure  in  free  bui^pgo,  .ftiS. 

ESTATE  A^D  QUANTITT  OF  UmBBOr. 

4.  inducement  that  lessor  was  sdsod  in  fee  simple^  249. 

5.  seisin  in  fee,&c.  in  husband  and  Wlfeln  tii^  of  u^  260. 
4  seimn  io  the  kivg  or  a  corpmsstiont  251. 

7.  seinn  in  tail,  251.  .       ' 

8.  seisin  for  life,  252. 

fit  Ihe  like  by  a  rector  in  right  of  his  rectary,  252. 
10.  tenancy  by  curtesy  or  by  dower,  253. 

Ufc  by  assignee  or  executor  of  lessor  being  a  termor  against  les- 
see* 253. 
H%  hf  exectttot  of  lessor  in  another  case,  254. 
IS.  indncement  that  premises  were  copyfairidy  and  lessor  sebed 
thereof,  259. 


BBCLARAHONS  in  COyVSAKt^c^nimnei). 

SSTATE  AMD  QUAmtTT  OF  niTKRBST— '(cOttHlllieil). 

14.  the  like  b  a  nMre  ciwcite  fonB»  856. 

15.  tnMmomrj  freehold,  85r. 
ssTATB  AM0  ran  99  mnomoMW. 

16.  sewn  m  fee  in  revereioa,  858. 

17.  iDlerest  in  a  imik  to  ntroipwe  ia  fiitaro»  858. 

18.  renuttnder  infee  in  a  copyhoU,  259. 
RSTATs  Ajcn  vuMBBa  or  owyaafl* 

19.  estate  in  seTeralty,  859. 

8a  estate  in  jointeaajicj,  aai  deaih  af  eae  and  sole  seisin  of  the 

samfor»880i 
81.  estate  in  ospapceBSiy*  MOl 
8&  tenaaey  in  eonBum,  861;. 
MODn  or  Ao^vnuiia  thb  ims. 
83*  bj  descent  in  fee*  868. 

84.  bjsneeession  of  aiector  on  death.  26d. 

85.  hjBBarri^gi^  863. 
9&  faj  feoiinent,  26S. 

9t.  by  lease,  864. 

88.  Igr  assignmeniof  a  term  to  the  plaintiiC  865. 
89l  by  sarrender  of  aleasehold  iatarast,  866b 
3a  by  eov^Niant  to  stand  seised  to  ases,  866w 
Sl«  by  bsifsin  md  sale  enrolled,  86r. 
38.  by  leise  and  rdease,  868.  , 

53.  by  a  priTsde  act  of  paiiiamcnt,  8ra 
^  34.  by  lease,  fcc  from  the  King,  8ra 

35.  by  fine  levied  by  hnsband  and  wiCe^ef  inheritance  af  wife,  STl. 

36.  the  like  with  proclamations,  97SL  » 

37.  deed  to  lead  the  osesof  recevery,and  ncovery  accerdittrly,  878. 

38.  the  like  more  fiiily  ple&ded,  874.  /^ 

39.  sarrender  to  ose  of  wiU,  and  dei^,  and  presantnaent  thereof, 

^   and  admission  ^f  deviBs«,  878» 

40.  sarrender  to  the  use  of  a  purchaser,  879. 

41.  titb  by  devise,  in  fee  simple,  880. 
48.  title  to  a  chattel  real  by  will,  881. 

i>ir  AFPaSMTIOS  DEEDS. 

against  the  &tlier  of  apprentice,  for  absence,  fcc.  of  aj^N-entice,  28^ 

ilECLARATIONS  IN  IMBTINUE. 

ifst  count  on  a  bailment  to  redeliver  on  request,  884. 
second  count  on  a  supposed  &idiBg,  885. 

d^  and  detinue  in  tiie  same  declaratioD,  886^ 

* 

DECLARATEONB  IN  CASE. 

becinnine:8and  conclttsions<)fadeeiaratieBLiaacaseortrDverin£.B.887. 
tiie  like  in  C.  P.  887. 

U   VOR  TORTS  TO  THE  PERSON. 

for  keeping  a  dog  used  to  bite  mankind,  887. 
for  kee|ring  a  dog  used  to  bite  sheep,  ftc.  888. 
for  a  nuisance  in  a  public  steeet,  whareby^plaintiff's  carnage  was 

overturned,  889. 
for  malicious  arrest,  where  former  suit  ended  on  payment  of  money 

into  court,  991. 
the  like  where  the  firstu^uit  was  discontinued,  895. 
Vol.  n.  c 


X  ASALYTUiAL  TABLE. 

DECLARATIONS  IN  CASK^mitimieil 

U  FOR  TORTS  TO  TB£  PERSON— -(con^ttltieiQ.    . 

the  like  where  the  first  suit  waa  nonpraasedy  S9& 
the  like  where  there  was  a  veraict  for  the  defendant,  ^f. 
for  a  malicious  charge  of  felony  before  a  justice  of  the  peace,  297. 
for  a  malicious  prosecution  of  an  indictment  for  penury,  302. 
for  composing  and  publishing  a  libel>  accusing  plaintiff  of  per- 
jury, 304.    - 
for  verbal  slander  of  i^erjuij,  31L 
.  for  criminavl  conversation  vi  et  amis,  SIS* 
the  like mm»^3d4^ 

for  debaucliing  a  daughter  and  servant,  S15. 
for  enticing^way  a  servant  or  apprebtKse,  S17. 
Second  oount  for  haibouruig^  318. 

n.  FOR  TORTS  TO  PERSOlTaL  PROPERTY. 

lu^inst  a  carrier  for  losing  a  box,  319. 
t£e  like,  for  not  carrying  within  a  reasoAaiile  time,  321. 
«        against  an  innkeeper  for  the  loss  of  a  box,  32S. 
against  bailees  for  negligence,  SSS.    ' 
for  a  blse  warranty  of  a  horse,  3S4. 

for  deceitfully  representing  a  tfiird  person  M  to  be  trusted,  3£6. 
against  owner  of  a  coacn  for  ne^igence  of  servant  in  driving 

aaBe,S99. 
against  owner  of  ship  for  nc^j^ence  in  navigaliaB  oCit,  331. 
&  danMe  value  of  goods  distrained,  no  rent  due;  333. 
for  distraining  %easls  of  plourii  and  sheep,  8!)4. 
for  distraining  for  more  rent  uian  was  due,  335* 
for  takk%  exeessive  distress  for  rc^nt,  386b 
&»  driviBgdistrsss  above  three  miles  out  of  the  hundred,  SSr* 

fbr  impounding  distress  off  the  premises,  and  not  giving  notice,  SSr. 
f^  rerasing  te  restore  distress,  on  tender  ofrent  and  coats,  338. 
for  selling  a  distress  within  five  days,  339. 
fw  not  removing  distress  within  reasondrte  time  after  five  dayB,340. 
for  not  selling  for  the  best  price,  341.  i 

for  noileavinc  the  overplus  of  distress  with  the  sheriff,  3^^ 
for  rescue  of  distress  for  rent  on  a  common  ^^ppurtenaiit,  343* 
for  a  pound  breach,  345. 
for  reiscuing  cattle  tdien  damaffe-foasant,  $45. 
for  pound4>reach  cattle  taken  aamagc-feasant,  346. 
for  a  rescue  of  a  person  arrested  on  mesne  process,  34r. 
for  an  escape  on  mesne  process,  349. 

for  not  arrestiiu^  the  debtor  when  defendant  had  an<»pfiortnBity,  35 1 . 
the  like,  and  for  false  return  on  mesne  process  of  noa  est  in* 
'ventus,351. 

against  the  sheriff  for  «n  escape  on  final  process;  352.    *   a 

for  a  false  return  of  nulla  bona  to  a^writ  of  fi.  fa>3M. 

for  not  levying,  and  false  return  of  nulla  bona,  354. 

for  not  taking  replevin  bond,  355. 

for  taking  insufficient  pledges  in  replevin,  359. 

for  not  assigning  a  bail  bond,  360. 

for  kifringing  co^rii^t  of  a  book,  patents,  Ctc.  36d. 

second  count,  for  exposins  to  sale  printed  copies,  363. 

count  stating  that  parts  ofplaintiff^s  book  were  original,  363. 

for  infrinsting  the  copyright  of  a  prints  364. 

for  the  infringemenl  of  patent  by  patentee  and  assignee,  366. 


UTAIiTTICAI.  TABLB.  Xl 

MCLARATIONS  IN  CASB— (MlimiMi)- 

II.   FOB  TORTS  TO  PBRftONAL  PROPBftTT— (cOH^iltiMrf). 

second  count  for  ■ftUnglmitetioiis  of  the  teTeBtion,  36$. 
in  tiwer.  * 

for  cattle*  deeds,  h«idS|  biKs  and  notes,  bank  notes,  none  j,  and 
goods,  370. 

bj  aSMgnees  of  a  bankra^  irtt  coant  on  bankrapffs  possession,  3721 

aeeeail  csMtl,  onajirignees  pesseasien,  678. 

bj  fui  esecotar  for  a  tronFornnd  asmversMNi  in  the  lifetiiM  of  tes- 
tator, S7S. 

second  cennt,  for  rconferaion  after  his  deaih,  3T4. 
third  coniit,  for  trover  and  conversion  after  testator^  deaths  374. 
bj  an  administrBtor,  first  count  on  Intestate'^  pmaoessietr,  575. 
necend  connt,  on  a  trover  before  the  death,  md  connersiA  after, 

third  count  on  aVover  after  dettth,and  befose  adnrinistration,  376. 
fourth  eaunt;  on  possession  of  administratar,  377. 
tbt  an  iiyarj  topiaintilPa  fevwaisnary  inters  in  pods»  S77* 
•  m.  von  Tonrs  to  bsal  pnomnrv  oonvonsua. 
to  hauses  or  land  in  posseisien  o|^  reversion. 
tor  ehstinctiliff  ancient  windows^  378. 
neeoad  aeunt,Tor  continuing  the  nuisiuiser  38(K  , 
ftr  not  lepairiBi^a  privj  adjoining  plaintiff^  hoswe;  38a 
neoond  calunilftrfarnet  emptying  the  easspool»  3ttL 
bj  a  reversisner,  for  damage  to  nifnsnagf  in  psaasasian  of  his 
tenants  383*  » 

to  water-couiabsb 

lor  d&verting  the  water  of  a  rarer  from  piatntirs  mill,  384. 

genend  dtversion  df  water  without  shewing  the  means,  386. 

aot  keepinf  4he  banks  of  the  river  in  repair,  387. 

ftr  widening,  &c  cuts  from  the  streaoi,  389. 
for  waste.  • 

by  reversien  agptMt  tenant  for  yeuv,  &c.  for  cutting  trees,  39a 

the  like  for  bad  husbandry,  not  repairing,  &c.  392. 

ng^nst  administratrix  of  rector,  for  dilapidations,  392. 
for  net  ^pairii^  a  fence,  with  special  damage,  8cc.  394. 
for  not  carrying  away  great  tithes,  396. 

IV.  FW  TOnTS  TO  URAL  mOPnRTT  INOOnPOREAL. 

for  disturbance  of  rights  of  common,  400. 

of  commannf  ptotBie,hy  turning  sheep  on  the  couHnon,  400. 

for'lHiikiiag,  &c.  upon  nie  common,  402.  r 

for  enclosing  part  of  the  eommen,  403. 

fordi|gpng  torvea,  403. 

for  destrcfing  common  with  rabbits,  403. 

for  disturbance  of  common  of  turbary,  403. 

for  disturbance  of  common  of  estovers^  404. 

for  <}istufi>ance  of  ways. 

for  obstructing  ptaintiflfs  private  ways*  405. 

second  count,  without  shewing  the  meana4)f  obatnictien,  407. 
for  disturbance  of  a  pew,  408* 

for  distoitance  of  franchises,  toUs^  oftces,  ferriu^  fto.  409. 
case  upon  statutes,  410. 

DECLARATION'S  m  SEFLBVIN. 

declaration  in  replevin  in  K.  R.  er  0«  P*  411. 
the  like  in  a  county  court,  412. 


DECLARATIONS  IK  TRB&PAfiS. 

COBCMENOEMENTS  Ato  0<MWLUUOlft. 

coaHneneemiiit  and  coBclumn  in  K.  B.4t4. 
the  like  in  the  Commoii  Pleas,  416. 
the  Uke  in  iht  C*  P,  in  » iMee  canciM  into,  417* 
the  like  in  the  Exchequer,  417. 

U  T»  P9MOM. 

for  an  assault,  spiiting  in  fi^e,  beating  fre^  wkh  damaga,  417. 

saeoad  coni^  for  a  coinaNn4MiaalV4t9-  -       « 

the  like,  for  a  hatterj,  Iccon  board  a-ship,  490*  -^ 

hustmnd  aari  wtfa  agsinfft  MMMi^l  and  ^vMe,  for  alHi«lenr,4S0. 

bf  httshand  atane*  for  tim  hivttefy  of  his  wife  par  ^ed,  iic«  421. 

m  debattohinff  a  dang^ttr^tod  serraHt  in  trespass^  4SSL  - 

%a  Biaater»fortbe  batterj  of  bia  servan^^  qiiod|  te«4ltb 

for  false  impriactiment  and  compelling  pMuntfff  to  go  to  a  police 


common  connt  for  fabe  iaprisonmant  gisoitnikjp4M* 

ti.  TO  nmsoiiu^  ram%vrr. 

for  chasing  sheep,  itc  with  special  damage,  4S4. 
second  ooant,  for  obastng^shc^  or  other  cattle,  4£5.* 
for  seizing  cattle,  or  other  property,  as  a  distress^  4C5. 
Gommon  count  dei*  bonis  a«poHntis,  426. 

for  sfaooing  a  dog,  tte.  4SoL 

for  runningMi  carriagoagpiAat  pltffV%i4i  speelai'damage,  Ctc.  426» 

for  aainhg  piauitiff^  carff  and  bona,  &c.  4sr. 

for  seizing  and  detaining  plaintiff^  bstga»  4d8w  - 

III.  TO  RBAL  PROPBBTY.  ♦ 

for  trespass  in'dweRhig-house,  breakii^g  doors,  &  seizing  goods,  428. 

count  for  a  common  expulsion,  430. 

on  Stat  8  Hen.  YI.  c.  9,  for  a  forcibte  entrjr  and  detainer,  4Sa 

second  count,  on  pltff^  possession  as  tenant  from  year  to  year,  481. 

third  count,  on  possession  generally^  43t. 

breaking  close,  gates,  8c  locks,  with  carts,  8cc.  It  special  damage,  489. 

the  like,  setting  out  the  name  of  the  close,  or  its  abuttals,  4S4. 

for  cutting  down  and  carrying  away  trees,  4^4 

for  mesne  profits,  after  recovery  in  ejectment,  435. 

against  inferior  tradesmen,  fornanting,  tt^,  on^atatute,  436. 

second  coant,  for  brealung  close  &  killing  game  at  conjrmOn  law,  487. 

third  count,  carrjringaway  game, 487. '  * 

for  fishing  in  plaintiPs  close  covered  wftt  water,  488. 

second  count,  for  fishii^  in  plaintiir^i  sevend  fishery,  438. 

third  count,  for  fishine  m  phiintilPa  free  fishery,  489. 

fourth  cottBt,  for  catching  platstfHt  fish  generally,  439. 

against  inferior  tradesman  on  statute  for  fishings  489; 

PBCLAAATTONft  IN  BIBCTMENT. 

jdeclaration  by  original  in  K.  B.  or  C.  P.  on  a  sin^  demise,  441. 

the  like  on  two  demises  with  one  ouster,  444» 

the  like  on  two  demises  with  two  ousters,  446. 

the  like  on  demises  by  tenants  in  commoDi  8cc«  448.  . 

declaration  by 41111  in  K.  B.  449.  * 

th^  like  in  the  Exchequer,  450. 

on  a  vacant  possession,  450. 


IMPARLANCES. 

ceneral  impariance  bj  biU,  459k 

the  iilM  b J  oriflMl,  458. 

impulaiice  and  suggestion  af  death  of  one  defimibuit  after  decia- 

Fatio9,453* 
special  ufMuriaaae  by  Mi,  458. 
the  like  ia  aoother  iirmt  454. 
the  like  bj  oriMl,  454. 
geqffcral  apeoUT  impailaaoe^404*^ 

DEFENCES. 

defence  on  appearance  by  attorney,  455. 
the  like  bgr.husbapd  and  wife^  45$.  « 

the  like,  on  appearance  by  a  feme  covert*  455. 
defence  by  a  person  sued  by  a  wroiq;  name*  455. 
defence  oj  ^  infant,  456. 


FUAS  TO  TRE^ICflHSBKnOlf. 

Hea  i»  ^e  jurisdiction  of  ap  infiniir  coitft,  457. 

PLBAS  IN  ABATEMENT. 

>lea  of  privilege  by  an  attonnsy  i«f  C.  P.to^  ic^iM  'mJLM.45%. 

«ffidairit  of  the  tmtli  thereof,  459. 

piea  (tf  privilege  bj  an  aHmMvef  iL  &«Bed  by  bAiM»4€0. 

the  like  t»  en  aatii^by  origiDaL46|. 

cevertore  of  Ae  plaint^  46& 

covertere  of  thaoeifonoant/4|Mi  ' 

plea  that  the  contracta  were  made  jwntty  with  another  pi^von,  468. 

the  like  to  declaration  in  debt  on  b<M[id»4o4» 

miaoomer  of  defendanfk  christian  name  in  K.  B.  464. 

alidavit  of  the  truth  th«reef»  455. 

the  like  in  C.  P.  4d5. 

Sftianonier  of  de/endant's  surname  in  K.  B.  465. 

misnomer  of  plaintilTs  surname  in  Kt  B.  466. '  . 

a«oter  action  depending  fiitr  the  same  cause  inK.  B.4o&r 


PLEAS  IN  BAR. 

COMKENCKMEMTS  AND  CONCiuSld^S. 

l8t»  tommencement  of  a  first  nlea  when  special, 

£dly,  the  like,  where  gnAind  m  defence  arose  after  writ  issflted,  469. 

Sdl  V,  commencement  of  a  second  special  plea,  469. 

4thiy^tiie  like  to  a  particular  eouni  or  particular  tl^spasses,  470. 

5thly,  conclusion  to  the  country,  470. 

6thly,  conclusion  with  a  verification,  470. 

Tthly,  cmictuMon  K  ith  a  verification  by  die  record,  470. 

IN  ASSUMPSIT. 

genml  issne  non  assumpsit,  471. 

Sie  like  by  an  executor  or  adminbtrator,  471. 

plea  that  contacts  were  made  by  defsBdanta jointly,  &c« 471 . 

infimcy  of  defendant,  47S. 

coverture  of  de&ndant,  472. 

plaintiff  an  alien  enemy  resident  here,  473. 

plaintiflT  an  alien  enemy  resident  ahnrndf  473. 


Xiv  AVAXVncUIi  T1BU» 

PLEAS  IN  BAR  IN  ASSUMPHT^conf  iniierf). 

bankruptcy  of  dtfenduit,  474. 

the  like  where  certiicaite  was  obtuned  after  commeiiceineQt  of 
B«it,4r5. 

insoWent  debtors' Act,  4r9»  * 

Bon-Aseumpsit  eseept  as  to  the  sum  .tevie»d,  and  plea  of  ten- 
der, 479. 

plea  of  set-off  to  the  sum  not  tendefed,  4tl. 

accord  and  saAisikction  b^  d^Nveiy  <if  apipe  Af  w]iie^49iSi 

iiie  like  of  a  bond  nven  m  sati8faetiift,482. 

account  staated,  and  ddifery  of  defeadantls  prsauMorj  note,  48S. 

that  deft,  accepted  a  bin  of  exchange  payable  to  a  third  person,  484. 

arbitrament  and  award,  484. 

judgment  recovera4  in  K.  B.,  G,  P.  or  Exchequer,  486. 

release,  487. 

SET-OFF,  468  to  496. 

plea  of  neUstt,  488. 

mml  inme  and  notice  of  set^  489. 

9ie  like,  by  oramnst  assignflSSitiKOOiites,  8QS»i490. 

8ttl9ect4natter  w  sei<iC 

oa  a  jndgtnent,  491. 

on  a  recejprizance  in  another  courts  and  on  simple  contract,  492. 

for  rent  «e  qir  a  lease,  ^& 

on  abend,  493. 

on  a  bill  acceptod  by  plaintiff,  494. 

ou  abill  endorsed  by  plaintiff  to  detedant,  4Mk 

on  a  promissory  note  made  by  plaintiC  49A  ^ 

on  a  promissory  note  indorscil  by  pUdniliff  to  defendant^  495. 

use  snd  occupati(m»  495. 

woric  and  Ul^r  and  materials,  496. 
•goods  sold,  496i 

money  counts,  interest  iaA  account  stated,  496; 
WKsncurvma  court  of  oonsouimcb  act,  496.  ^ 

STATUTE  of  UMITATIOHS. 

Qon^assumpsiit  infra  sex  aanos,  497. 
actio  non  aecrevit  infm  sex  annos,  498. 

BT  EXECUTORS,  ftc.  • 

de&ndaift  ne  unqnes  executor,  498. 

defendant  n^immies  administrator,  499. 

pletie«dBiinisiravit,  499. 

plena  admioistravit  by  exocutsrof  .an  execa^r,  500. 

pl^ne  adminbtravit  pr»ter,  500. 

plea  of  retainer  by  an  executor,  9bl,  « 

on  a  bond,  502. 

on  a  simple  contract  debt,  50S. 
jndgmtagit  testator,  onistandingbonds,  and  judgml&agstdeft.  503. 

IN  DEBT. 

GENERAL  I88UB8  AHD  FLEAS  IN  GENERAL. 

nil  debet,  5t7. 

nil'dc^t  to  debt  qui  iim,  507. 

non  est  factum,  508»  . 

the  like  by  an  executor  or  administrator,  508. 

non  est  factum,  after  cravibg  oyn*  of  bmid  and  conditioo,  508. 

tliCLlike  if  an  indaiiiiHffe,509» 


AirAinrKUK  tawbm. 
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LEAS  IN  BAR  IN  DBBT    fymmUmtei). 

DM  est  frctam  lud  nil  iMiet  to  d«bt  on  bond  and  mnnle  con-  # 

tnct,509.  * 

onerari  non,  510. 

EB0&6 w^-delirery  if  the  deed  ag  an  eecrow»  510. 

nuun— deed  obtained  by  fiand,  til*  ^ 

nuanss.         • 

1st,  menace  to  kill,  51C. 

2d,  battery,  •and  menace  of  flarther  battery,  51^ 

9d,  battery,  and^fcar  of  mayhem,  513. 

Ml,  dwess  of  imprisonnienti  513. 

infaney  to  debt  on  bond  or  deAl,  51S. 

the  like  to  debt  on  simple  contract,  514* 

coverture  to  debt  on  bond  or  deed,  514. 

the  like  to  debt  on  simple  contract,  514. 

usury  to  debt  en  bond,  514. 

nWDER  TO  OEBT  OH  SIM^LS  CIMrrRACT,  510. 
ter-OtF  TO  OBBT  on  BOMD,  5ir. 

BAincnuprcY  op  rhjURnrf,  518* 

tfrATVTE  OV  LIMITATIONS,  518* 
PICAS  BT  BXBOiriiORS  IK  OENXIIAl. 

plene  administravit,  519. 

plene  admiiustra?k  before  notice  of  the  bond,  519.- 

TO  BOHOS. 

parol  demurrer  by  an  in&nt  heir,'59ii 

ON  BONDS.' 

rien  per  descent  by  heir,  590. 
plea  ny  a  devisee.  Hen  per  devise,  5tl. 
solvit  ad  diem,  5M« 
solvit  post  diem,  521  • 

TO  ANNUTTT  DBItDS. 

tp  debt  on  annuity  bond,  no  memorial  enrsHsd  within  !|9  days,  522. 
nO  memorial  containing  the  names  of  the  witnesses  MifoUeo,  522. 
payment  ef  the  annai^  on  tiiedays  tiientioikad  te  the  fami,  522. 
payment  after  the  days,  523. 
other  plead  ts  debt  on  annaity  bonds,  523. 

OH  ABBmiATiOM  BONUS. 

no  award  made,  594. 

non-^rformance  kj  pimntii'  of  a  condition  precedent,  524. 

other  pleas  to  debt  on  actntration  bonds,  525. 

TO  BAIL  BONDS. 

no  process  fai  tiie  oricfeal  action,  525. 

plea  by  one  of  bail,  &at  the  bond  was  for  ease*and  favour,  526. 
,         comperuit  ad  diem,  52T. 
other  plsas^  58^' 

TO,  BK'l'^TlN*  BONDS.' 

reference  to  precedents,  527. 

TO  BASTABDV  BONDS. 

non  damniflcattts,  528. 

OH  INDBICNITT  BONDS. 

non  damsttcatus,  528. 

OH  BONDS  FOB  FEBPOldkANCB  4>P  COVENANTS. 

performance  generally  of  condition,  529. 
performance  of  negativo  and  disjancti^  and  affifamtive  cove- 
nants^ 529. 


PLEAS  IN  BAR  IN  DEBT^emMlttui). 

ON  BONP8  FOR  FSRVOBMAKOB  OF  00¥BlfAKTt— "(cfllrtlimirf). 

J    '  perforttumee  f;eiMmU7  of  coFoaMiti  m  aaotlwr  dMd»  530. 

f  the  like  in  a  more  eoncue  form,  531. 

IMrformaace  specially,  5S9. 

excase  ef  yotrowmnre,  5^8.' 

non-perfermattce  by  plmtiff  of  a«Midiition  preoodeB^  5dS. 

ON  LEA8BS  AND  DEMieEfl.  '  • 

|io  pent  in  arrear,  sM.  -* 

eviction,  534.  *    •       • 

by  le§Bee, asaignment of  tbetttn t#a Mitl feraon» 5.34. 
by  an  asMgnee,  assignment  of  tficm  before  itent  became  d«ef  535. 

ON  B£COOinZANCE8.  ^ 

ttol  fSel  r^rd,  55C. ' 

no  ca.  aa.  5d& 

death  of  princ^^  before  retam  of  ea.  t a.  5df  • 

ON  JVDGMBNTS.  *  * 

pigment*  537* 
other  pleas,  537: 

ON  STATUTES* 

to  action  for  bribery,  prior  suit  depew&wfcr  same  ofSsoaes,  537. 
another  action  for  same  oftnde  compounied  ky  nde  of  court,  540. 
former  conviction  for  ttie  same  offence,  541. 

IN  DETINUE. 

general  bsuenondetinet,  545.       ! 

IN  COVENANT. 

non  est  factum,  544.  ' 

plea  of  payment,  544. 

plea  of  performance,  544. 

ucense,  544. 

accord  jftnd  satiAction,j  545. 

tender  as  ta  part;,'5i& 

^ea  to  co^nflKt  for  rent,  a  tetader  on  the  land  befote  siin-aet,  546. 

set-off,  547.    • 

plea  that  lessor  was  eeiaed  for  life  and  not  in  foe,  548. 

plea  by  assignee  traversing  the  assignmeat  to  him»  548. 

premises  not  ont  of  repair,  5M 

other  pAeaa  to  covenant  on  leases,  ehaiier  parties,  tuc*  549. 

IN  CASE. 

general  issue  in  case  or  trover^  550. 
statate  of  Imitations,  5M» 
accord  and  'satisfaction,  550. 

justification  «f  words  of  tiieft,  tiiat  plaintiff  m^wMf  of  theft,  55 1 . 
jnstilication  of  words  of  perjury,  tiiat  plainw  was  gAilty  of  per- 
jury, 552. 
justification  of  words  of  insolvency,  tiiat  plaintiff. w<ffi  insolvent,  554. 
anotiier  person  autiior  of  slander,  554. 

IN  BEPLEVIN. 

IN  OEKBHAl. 

non  cepit,  556. 

ceuMBencement  ef  an  wnmrj,  55^ 


AMAJXTWAL  TMMMM*  XVlt 

FLEAS  IN  BAB  IN  lim£VIN--(iMfimi«i). 
IN  oMMEMAL^eamHmted). 

oonntMieenent  of  a  €9gtaaMmc$,  S67. 

comiiimiceiaeiit  of  aTO wry  bj  oneb  aiMl  cappumioe  bj  another,  55r. 
oancluttoo  of  an  avowry  or  cognitanco,  557* 
plea  in  bar,  property  in  defendant  or  a  atrugcr,  55& 
cepit  in  alto  loco,  with  avowry  for  retoni,  558.       , 
that  dffendaiit  tnk  the  cattkdaiy  CwitntMiawrfhordoee,  559. 
ATOWBIKS,  me.  Fon  asirr. 

common  avowry  or  ropiiaiaif  far  rent,  56a 
the  Ujke  in  a  mere  geiwal  fam,  561. 
oivowry  when  part  of  tho  rent  has  been  aatiefied.  9&L 
avowry  by  one  tenant  in  common  for  rent  dae  %kii^  56A. 
cognizance  by  him  m  bailiff  of  the  other  ienanjBcoainiea,  563. 
avowry  fcr  poor^  late^  563.  « 

AVOWRIES,  lu:.  DAMAOB-nasAirr. 

avowry  by  a  freeholder,  mider  adietresi  d|hnege4iMaMit,  564b 

the  like  wj  a  tenant  from  year  to  yeer,  565. 

the  like  as  a  copvholdeo  or  as  his  tenant;  565. 

avowiy  tot  a  dis&ess  damage^frssant  by  a  oemmoner,  564 

pnscnplivo  rigl^  of  oommon,  566. 

IN  TRESPASS, 
m  GuraaAi. 

seneral  isane,  568. 

lie  like  to  a  part,  with  a  special  plea  to  the  reakfaie,  568. 

accord  and  satisfaction  and  arbitrament,  569. 

tender  of  amends  by  a  justice  of  peace,  569. 

plea,  disclaimer  of  title  to  locus  in  i|«o,  and  tender  of  amends,  570. 

statnte  of  limitations,  57SL 

i.   TO  FSaSONS. 

ami  assault  demesne,  572. 

molliter  manus  imposuit  to  preserve  the  poace,  574. 

assault,  &c.  in  defedte  of  a  father,  fcc  574. 

assault,  &c.  to  preserve  the  peace,  57$. 

the  like,  stating  that  plaintiff  made  an  assault  upon  a  third  per- 
son, 576»  ^ 

correction  of  an  apprentice  for  disobedience,  576, 

moderate  correction  of  a  seaman,  577* 

molliter  manus  imposuit  to  turn  defendant  out  of  plaintiff^iB  house, 
578* 

the  Ifte  of  a  pohlic-honse,  579. 

the  Uke  in  resistance  of  plaintiff^s  entry,  579. 

defence  of  possession  of  a  close»  j80^ 

plea  by  two  defendants  that  plaintiff  committed  a  breach  of  the 
peace  in  the  house  of  ooet  and  that  the  other,  aa  a  constat 
Die,  tOQJL  pUintiff  before  a  justice^  58L 

the  like  in  a  more  concise  form,  584. 

arrest  by  a  sheriff's  oflicer,  8cc.  under  a  latitat  ajgainstpiaiiitiil^  586» 

the  like  oy  the  sheriff  or  officer  to  whom  th^  wnt  was  directed,  591. 

justification  by  attorney  under  a  ca.  sa.  591. 

the  Uke  by  a  aheriff^s  officer  under  a  writ  of  ca.  Sfu  593. 

U.   TO  PS&SOWAL  FEOrSlTT. 

justiication  of  a  distress  of  cattle  damage^feasant,  595, 
You  n.  d 


•    . 


PLEAS  IN  BAR  IN  tBBSFA8&-^cantimti). 

II.  TO  PERSONAL  PBOPERTY— (con*inM€rf). 

justiiication  of  removal  of  good8»  because  eacumberiiig  plaiutifT's 

close,  596* 
justification  <»f  taking  coals  under  [Nrescriptive  rigjdt  to  port  du* 

ties,  597* 

TO  BEAL  PROPERTY. 

libenun  teBementum,  enameratiBg  the  trespasseSi  600. 

the  like  in  a  more  concise  form,  w2. 

seisin  in  fee  bj  a  o#pjholder,  600i  -^ 

jnstification  bj  tenant  for  ^ear^,ginnf  colour  to  plaintiff,  603. 

the  like  by  a  tenant  from  year  to  y^^,  605*  ' 

defect  of  fsBces.  605. 


^fJMces, 
licencey  SffL 

assfor  fif 


io  trespassTor  fishing,  that  the  locus  in  quo  was  defendant's  free* 
hdd,  609.  ' 

.  the  like  that  the  ftshoT*  wak  defendantfs  levetml  fishenr,6l0. 
the  like  that  .the  defendant  has  a  free  fishery  in  the  fishery,  610. 
common  of  fishei^,  61 1. 

,  locus  in  quo  ti  navigable  river,  and  a  publk  right  to  fish  therein,  61 1 . 
plea  by  a  freeholder  a  prescriptive  ngbt  of  cominon  of  pestuxe,  611. 
the  like  by  a  copyholder,  613. 
common  pur  cause  de  vicinage,  615. 
common  of  estovers,  %c.  617. 
public  way  for  carria^,  Ac.  M9. 
private  way  by  prescnption  by  a  fireeholder«  GStL 
the  like  fag  &  copyh<dder,  623. 
the  like  oy  non-existing  grant,  6d4. 
the  like  of  necessity,  6^5. 

the  like  by  tenant  under  a  lease,  or  from  year  to  year,  627. 
entry  to  take  tithe,  628. 
the  uke  under  a  latitat,  630. 
the  like  under  a  fi.  fa.  agais^t  pla^tiff,  632. 
the  like  under  a  fi.  fa.  against  another  person,  635. 
tiie  like  by  sheriff  under  a  fi.  fa.  635. 

IN  EJECTMENT. 

general  issue,  637. 


HEPLICATIONS  IN  ABATEMENT. 

to  a  plea  (^  coverture,  denying  the  fiict^GSS. 

to  a  plea  of  noiyoinder,  that  the  defendant  alone  contracted,  638. 

to  a  plea  of  misnomer,  defendant  known  as  well  by  one  name  as 

other*  639. 
tiMi  plea  of  misnomer  estoMel  by  putting  in  bail,  639. 
entry  of  cassetur  biHa  vel  prove,  6S9» 

REPLICATIONS  IN  BAR. 

IN  GENERAL,  % 

estoppel,  641. 
special  8imiliter,'641. 

commencement  of  replication  to  spedal  plea,  called  precludi  non, 
64^1. 

the  like,  suggesting  the  death  of  one  of  the  defendant^  642. 


▲VULTTlCiJL  TJUUM.  XIX 

ilEPUCATIONS  IN  BAR^cMeimiol). 
tN  OENSRAL— "(conliiiiie^). 

coBcliMion  to  the  ewntrj,  648. 

c(Hiclasion»  with  a  Terificatioii  in  aiwmprit,  643. 

Ijr  ASflUMFBIT. 

denial  of  the  infiuicf  ,  643*       ^ 

topknofittfanc^.tnataieat^tewvere  iMcesNries»andnoLpNii.to 
re8id.64d. 

ratification  after  defendant  caiie  of  a^»  644. 

to  a  plea  of  insolvent  debtoft*  act  aimitting  the  plea,  645. 

to  i>leas  of  tender,  645  t»  60a 

denial  of  tender,  645. 

nil  debet  to  plea  of  aet-oiT,  645. 

a  writ  iseoed  out  of  K.  BsC.P.orHBehei|Qerbeftrethetender|646. 

a  writ  with  eentitfMneee,  64r. 

a  prior  demand  of  the  debt,  649.  ^ 

a  subeeqvent  demand,  650. 

simiBter,  admiaaion  of  tender,  and  award  of  venire,  660i 

to  plea  of  aeoerd  A  satisfaction,  denial  of  deliveiy  of  bond,  &c  650. 

to  a  ijlea  of  aiMttament,  denying  the  award,  651. 

nnl  tiel  record,  to  a  plea  of  jndgoient  pecovered  in  same  court,  651. 

the  like,  to  a  plea  of  judgment  recovered  in  another  court,  652. 

to  a  plea  of  release,  non  est  factnili,  658. 

to  a  plea  of  release,  thsA  it  was  obtained  bj  iraiud,  652. 

to  a  plea  of  set-off,  nil  debet,  65fli  ^ 

to  a  set-off  on  arecog6ieance,  &c.  Hal  tiel  record  and  nil  debet,  65. 

statute  of  limitationa  to  a  plea  of  set4>ff,  65S. 

to  plea  Ceart  of  Conscience  Act,  deft  indebted  more  than  40s.  65. 

to  plea  of  statute  of  limitatioa,  that  defendant  did  undertake, 
■  &c.  654. 

that  cause  <^  action  did  accrue,  4ur*  654. 

a  writ  sued  out  within  sii  jears,  655« 

that  plaintiff  was  dutiad,  and  action  commenced  in  six  years  after 
return,  655. 

that  defendant  was  abroad,  and  action  eommerfced  in  six  years 
after  return,  656. 

other  replications  to  statutes  of  limitations,  656. 

to  pleas-  by  and  against  executors,  657  to  66^ 

that  defendant  is  executor,  057. 

to  plene  adminiatravit^  that  defendant  had  assets,  657. 

to  the  plea  ei  plene  administravit  by  an  executor  of  an  executor,  697. 

the  like  to  a  plea  olF  bonds  or  juMuents  outstanding,  658. 

that  defendant  had  assets  at  the  rnne  he  had  notipe  of  the  writ,  659: 

that  after  eiliibiting  bill,  and  before  piea$  assets  came  to  defend- 
ant's hands,  659. 

that  judgments  recovered  againat  oxocutor,  were  obtained  by  fraud, 

judgment  fraudulently  confessed  for  mote  than  was  due,  660. 
to  m>nd  outstandiug,  tliat  it  is  fraudulently  ketit  on  ibo^  661. 
to  plene  admmistravit,  prayer  of  judgment  oi  aaaeta  quando  accir 

derint,  661. 
the  like  with  award  of  inquiry  where  general  issue  was  not  pl^ad* 

ed»66^  « 

iir  DBnT. 

common  conclusion  with  a  verifioatioB,  664. 


XX  AVA&TT m All  TABUb 

■ 

REPLICATIONS  IN  BAB^wnimmtli. 
IN  DEBT— (coM^nuecf). 

to  plea  that  deed  waa  oblaiii/id  by  frauds  that  it  waa  duly  obtain- 

*  ;   •     to  plea  of  duress,  that  defendant  freely  executed  the  deed,  664. 
to  plea  of  in&ncy,  that  defendant  waa  of  dgt,  €6^  •. 
to  pleaef  wary)  Ice.  thai  tl»boni  waa  le||^»665. 
to  a  plea  of  tender,  ^65. 
to  a  plea  of  seioll^  665. 
to  parol  dafliiirrer,  confeggigp  af^plea,  §66* 
to  plea  of  rien  per  descent,  that  weodanthad  aaaeta»  66$, 
to  the  like,  that  defendant  had  assets  before  eommenceaient  of 

aai^  66r. 
to  plea  of  sdlyit  ad  dkni,  or  boat  dieng^  denying  ibe  paTment8,66r, 
to  plea  no  memorial  enmlle^  setting  ant  ummonti,  wT. 
to  plea  that  no  award  was  asade^  aiatuM;  the  award  and  breaches, 

66S. 
to  pi^  of  ease  and  Uemmf  to  bail  bond,den|ine  plea*  669. 
tonondanmificatuaon  bMtard^  bond,  stating  oainage»  669. 
to  non  damnificabia  to  indemnity  boni,  ateluig  damage,  6ra 

to  pks  (tt  perfinraukHce  of  bond,  that  E.  F.  hM  not  accoiuitsd,  6ri. 

ibe  like  stating  several  breach^  6r£. 

dtenial  of  the  evictiott,  &^ 

to  plea  duit  pttfC  acc^^  rent  of  aa  assigoeeb  d«nMl  of  nlea,  672. 

to  a  plea  of  ml  tiel  recQvd  in  tho  aaoM  court»  atating  mt  record, 

era. 

the  like  in  a  diSenent  ca«rt^6rd. 

to  pleaof  no  ca.sa.  agpnst  «lincipal,aetting€nt€a*sa.  674. 

to  plea  of  de^th  of  pnncipal  before  aatam  of  ca.  sa*  siting  ca.  sa. 

lie.  675,  < 

to  pleas  to  debt  on  judgment,  675. 
to  plea  of  compromiie  by  ntle  of  court  that  it  waa  obtained  by 

fraud,  675L     ^  * 

to  plea  of  foimer  conviction,  that  it  waa  obtained  by  fraud,  675. 

XH  COYJUTAirr, 

to  plea  of  licence,  denying  the  licence,  676. 
other  replications^  678.  ^ 

conclusion  with  a  verification,  676w 

in  CASE.* 

to  pleas  jastiffing  slahderoaa  w«nia»  de  i^iiaiia,  676» 
PLEAS  IN  BAR»luw  IN  BENJSVIN. 

Iir  OBMBRAL. 

1#  similiter  to  aancepitffiTiS. 

£.  commencement  at  a  plea  in  bar  to  an  avowry,  678. 

d«  tiie  like  to  a  cogniauiGew  $78. 

4.  the  like  toan  avowry  ana  cognizance,  678. 

5.  coannenconent  ofa  second  plea  in  bat  by  Ieave»  fcc  678. 
6b  conclusion  to  the  oe«^ry,679. 

7*  conclusion  with  a  verification,  679* 

&  the  like  to  au  Avowry  and  cognizancob  61V. 


traverse  of  the  demise»  679. 

no  rent  in  arrear,  679. 

tiiat  defendant  wu  Mt  btilifl^  680. 


AlTAJiTTICAI.  TABUI.  XXI 

FLEAS  IN  BAR,  fcc.  IN  BEnXVIS^emiihmed). 
ro&  nxHT^eontinued). 

pajineiit  of  real  to  gremiA  laiuUonl»680L 

no  rent  in  arrearas  to  part,  and  tender  as  to  the  residue,  681. 

ewtion,  683. 

DAJCAOE-FEASAIIT* 

to  avowry  daaage-feasant  hf  t  ^«iehoMer,  denial  of  his  title,  682. 

to  aTowry  damase-feasant  by  a  tenant,  traverse  of  the  demise,  68^2. 

that  defendant  demised  locns  in  quo  to  plaintiff^  08S. 

to  an  avowry  for  distress  iirtWiS|i  fiasint,  defect  of  fonees/68S. 

the  like,  statin|^  defnidant^  obhgation  to  keep  a  gate  shat,  684.     > 

the  iiko,  locus  HI  quo  l^}oiiiing  it  cosmmoi^  685. 

that  plaintiff  had  right  of  common  is  locus  in  quo^  697» 

tender  of  amoads  more  impoundinft  68r* 

to  avowry  by  a  coMnoner,  denial  ofhis  rig^tof  comtton,  688. 

■KPUCATIOlfS  IN  TBWPASS. 

Of  OBlfEnAL. 

1.  precludinon,  •68111 

2.  contusion  with  a  vori&cation,  689. 

to  plea  of  ten4er,  that  the  amends  were  not  sufficiait»  699. 

TO  PKRSOirS.  • 

de  inioria,  or  de  son  tort  demesne,  089. 

de  injuria  to  son  assault  demosae,  6|0. 

to  plea  of  son  assault  demesne,  that  assault  was  made  to  torn  de- 
fendant out  of  n*house,  690. 

to  plea  of  defence  of  possessioB  of  close,  ri^t  rf  way  over  the 
clow»  691. 

to  justification  under  aiatttat  and  warmnt,  protesting  the  issuing 
of  the  writ  and  warrant,  and  de  injuria  as  to  the  residue,  692. 
TO  feusokal  pnonnTT. 

to  a  justification  of  distress  dnoiage-feasant,  demise  by  E.  F.  to 
plaintiff  and  de  injuria,  693. 

to  a  justification  taking  csMie  damage-feasant,  that  plaintiff  had 
riglit  of  common  in  locus  in  quo,  694. 

to  the  like,  defect  of  (hscos,  695. 

to  the  like,  that  defendant  converted  distress,  695. 

TO  M%Ah  PBOFSnTT. 

to  liberum  tenementom,  denial  of  plea,,  695. 
to  libeiwrn  teneni^tom«4femise  by  defendant  to  plaintiff,  696. 
to  a  plea  of  licoi^ce,  denial  of  licence,  696. 
to  plea  of  defect  of  fences,  thct  dcffiandant  tomed  the  cattle  in,  697. 
to  the  Mke,  that  defendant's  cattle  were  unruly,  &c  697. 
to  plea  of  prescriptive  riglit  ol  coanwn,  deiual  of  the  right,  698. 
to  plea  of  right'ol  common,  apprsvement  of  comnrao,  699. 
obaesvations  on  tnnrerses  of  rigjhts  Mff  common,  ami  ways  in  ge- 
neral, 699. 

NE^V  ASSIGNMENTS.  ' 

IN  Assuioorr. 

that  action  was  brDugtit  ibrbreach  of  different  oontracts,  700. 
i?r  TnBSFiass  to  fbesovs. 

to  plea  of  son  Msonlt  dememe,  a  diflerent  assaitf  t,  701 . 

to  justification  under  process,  imprisonment  before  issuing  pro- 


XXH  AFAITTICIL  TABIA. 

i  NEW  ASSIGNMENTS— (c(m«nu«d). 

IN  TRESPASS  TO  PERSONAL  PROPERTY. 

*  * .        to  justification  under  a  right  of  y^,  extra  TiaiD,  702. 

that  ^e  com,  &c.  was  different  com,  TOS.  ' 

*    „  IN  TRESPASS  TO  REAL  PROPERTY.  t  , 

tO'liberum  tenementum,  new  assienment  setting  out  atrattals,  703. 
to  plea  of  rigjit  of  way,  traverse  of  way  and  extot  yiam,  &c.  704, 
tlie  like  merely  new  assigning,  705. 

BBJOINDERS. 

IK  GENERAL. 

1.  similiter  to  reprtieatton  eonclading  to  the  country,  706, 
t.  commencement  of  rejoinder  to  a  special  replication,  706.' 

3.  conclusion  to  the  country,  706. 

4.  copdusion  with  a  verification,  706. 

IN  ASSUMPSIT. 

denial  that  the  goods,  &c.  were  necepsaries,  706, 7. 

denial  of  the  defendant's  confirming  the  promises,  707. 

to  replication  of  a  latitat  beforb  the  iiendiM',  that  plaintiff  had  no 

cause  of  aetion  at  the  tim^  of  issuing  the  writ,  707. 
to  the  like,  stating  the  time  when  tiie  writ  was  really  issued,  and 

tendefbefore  that  time,  708. 
tiie  like  of  process  out  of  the  Exchequer,  i708.  "^ 
to  replication  t<r  ple^of  tender  of  a  prior  demand,  no  such  de- 
mand, 709. 
to  replication  of  a  subse<]iuent  c|em«i|d,  no  such  demand,  709,  710. 
that  the  release  was  oMamed  fairiy,  710. 
tliat  the  action  difl  not  accme  witbia  «i!l  y^ears  of  issuing  the 

writ,  710.  "^  *  * 

to  repCcation  of  a  latitat  shewing  the  time  #hen  it  was  issued,  and 

noa  assumiint  infra  sex  annos  of  tkctthne,  710. 
traverse  of  the  intent  of  issfthig  the  writ,  710, 711. 
to  replication  that  defendant  was  beyond  sea,  &c.  that  plaintiff  di4 

not  exhibit  his  bill  "MMhin  sht  years  vf  defendant's  first 

return,  711. 
to  replication  that  assets  had  come  to  hand  since  the  exhibiting  tlic 

bill  denHng  the  fact,  711. 
to  replication  that  tlie  judgments  against  ttie^  defendants  were  ob^ 

tained  byrf rand,  denying  the  fraud,  71  i . 

IN  DEBT. 

to  replication  stating  an  ^ward,  d^nyiog-the  award,  71^.   ' 
to  replication  on  basla^  bond  shewing  damage,  deni&l  of  repli- 
cation, 712.  i  .  •  V 
to  replication  to  bond  to  act^lunt,  tbftt  £.  F.  did  account,  713. 

EBPLICATIONS  !Sf  REPLEVIN. 
in  gjeneral,  T14. 

similiter  to  plea  in  bar  concluding  to  the  country,  714/ 
*  commencement  of  a  r^ication  in  replevin,  714. 
conclusion  to  the  country,  714.         { 
conclusion  wlA  a  verification,  714.    ,  '   " 

»  to  pica  in  bar  of  a  tender,  denial  of  tender,  714,  5. 

to  plea  in  bar  of  a  tender,  a  sotwequent  deniaad,  &c.  715. 
to  a  plen  in  bar  of  ^  demise,  statkig  a  nofice  to  quit,  7i5. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair*  716. 


REPLICATIONS  IN  KRVURVlS—iarnHmud). 

the  tike»  denial  of  defect  ef  fences,  717. 

to  a  plea  to  an  avowry  daikiag^easaiit  stating  a  right  of  common 
over  locus  in  qiHH  traverse  of  right  ofcommon.  7X7. 

REPLICATIONS  IN  TRESPASS. 

1.  similiter  to  replication  cone ludtne  to  the  countiy,  71 B. 
^  rejoinder  to  a  replication  conclu£iig  with  a  verification,  71B. 
^     a.  coBchision  to  the  country;  719. 
4.  conclusion  with  a  verific^fcion^  718. 

to  a  replication  of  a  demise  to  the  plaintifif,  a  notice  to  quit*  71 8, 9. 
njiakui^  reasserting  right  of  common^  &^  as  stated  in  the  plea,  719. 

SURREJOINDERS. 

common  form  of  a  surrejoinder,  79fk 

cimclosion  to  the  country.  72(X 

conclasion  with  a  verification  ii^tvesptas^  720. 

rf^inder  in  replevin,  72(K 

sarrejpinder  in  trespiis,  that  tl»«otice  to  qait  wis  waived^  T9L 

BEBIITTERS  ANS.SURREBUTl^RS. 

Rebutter  denj^ioe  the  waiver  of  th»  notice  to  ipiit,  721 . 
surrebutter  similiter,  72£. 


PLEAS,  &c*  TO  MBW  ASBIGNMBNTB.  ' 

general  istfie  to  wtw  aiMcnmenti  72a. 
commencoment  of  special  plea  to  iiew  assignmevtf  7SML 
conclusion  with  a  verificatimiw  722. 
similiter  to  general  issue  to  new  assignment,  722. 
commencement  of  a  pqplicatieii  to  a  special  plea  to  a  new  assign- 
ment, 723. 
conclusion  with  a  vMiAcatioHi  723. 


PLEAS  PUIS  DARREIN  CONTINUANCE. 

pleas  puts  darrein  continuance  of  release,  Agc.  ntt  at  the  assizpF.  724. 
the  like  at  the  assiflos^  724,  5. 


DEMURRERS. 

TO  DECLARATIONS.  • 

general  demurrer  to  a  declaration,  726. 
special  demurref,  7i^ 

TO  PLEAS. 

general  demurrer  to  a  plea  in  abatement,  7^7. 

^neral  demurrer  to  a  plea  in  assumpsit,  727. 

specM* demurrer  in  assumpsit,  727. 

to  a  plea  in  debt,  728. 

to  a  plea  in  covenant,  728. 

to  a  plea  in  case,  728. 

to  an  avowry  or  cognizam^  Ttt. 

to  a  plea  in  trespass,  72i, 


•»    . 


TO  EBPLIOATIONSi  &C. 

general  demiirver  to  a  roplicaltofi,  rd8,9. 
special  demairer  to  a  replication*  736. 
deRuinrer  to  a  plea  in  bar  to  a  cognizance  799. 
demurrer  to  a  rejoinder,  799. 

JOINmSRS  IN  DEMtJRRER 

joinder  in  demnrrer  to  a  dedaratknr  <M*  replication  in  asMmpttt,  730. 
the  like  in  other  action0»  7S(K 
joinder  in  demnrrer  to  a  plea  in  abatement,  730. 
joinder  in  demurrer  to  a  plea  in  bar  in  aMumprit;  730^  1. 
.  joinder  in  demurrer  to  a  plea  m  bar  in  rqple?ini  73L 


*  • 


'        « 


«      • 


V- 


« 


NOTICES  01'  ACTION. 

To  C.  D.  Esquirey  one  of  hit  Majesty's  Justicci 
of  the  Peace  (6)  b  and  for  the  coontj  of  — — . 

tr  A.  B.  ef — ^  in  the  coonty  of  ■  ,  Esquire  (c),  do  hereby,  atf-  Kotice  of  ic« 
coi^fin^  to  the  fortn  of  the  statute  in  such  case  made  and  provided  {^j^^^o^n^^ 
five  yoQ  notice,  ThafI  shall;  by  my  auomey,  Mr.  E.  F.  of l—^-,  Ih  tice  for  fUse 

the  county  of ,  at  or  soon  after  the  expiration  of  one  calendar  mootfi  > wpri«»»««* 

litmi  the  timp  of  your  being  served  with  this  notice,  cause  a  Writ  of 
*J*«»t  (0  Cor,  «*a  precept,  called  a  Bill  of  Middlesex,*'  or,  if  the  acttan 
is  to  be  wC  P.  ^  Capias  ad  respondendum,"  or,  if  in  thf^  Exchequer, 
*  Quo  nunas,**)  to  be  sued  out  of  his  Majesty's  Court  of  Ring's  Bench, 
(or,  **  Common  Pleas, ••  or,  *<  Exchequer,")  at  Westminster,  against  you 
at  mf  aoic,  and  proceed  thereupon  according  to  lav :  For  that  (/)  - 


(a)  The  cner  as  to' notices  df  action  '  (/)  The  stitule  94  Geo.  3.  e.  44. 

iwilected  in  ITidd**  Prae.  4lb  edit.  s.  1.  eaaott,  **  in  whichiiotiee  iKall  be 

SBtoS4.   The8tsftata94GM.3.»«44.  cicarty  and  explicitly  contaioed   the 

s*  1-  ftequiret  a  n^ce  to  a  justiea  of  causi  of  i^etioa  which  such  .party  bath* 

tbe  peace*  See  the  I^rtBedeau  in  Tidd'a  or  clifimeth  to  have  against  such  joatiee 

Forma*  13  to  16.  I  have  framed  this  as  of  the  peace."  But  tBe  form  of  actioa 

Bore  uselul  in  practice  than  the  Fortif,  need  not  be  stated,  3  Carapb.  Ca.  Ni. 

which  commence  "Tou  having,**  8cc.  Pn.  196.  If,  however,  it  be  stated,  the 

fA)  It  is  usosi,  at  the  bead  of  the  no-  plaintiff  must  declare  accordingly*    7 

tiee,  to  aute  the  eharaeter  in  which  the  T.  R.  631.  n.  If  any  special-  damage 

partjy  about  to  be  sued,  aeted;  sad  bss  resulted  horn  the  injury,  it  must  be 

fi»rms  vtate  the  cohrar  or  pretence  stated.    The  cause  of  action  may  be 

which  he  acted-    (See  Tidd's  stated  precisely,  as  in  a  declara^on  in 

FoTHis,  13,  13,  14b    3  Campb.  Cases,  trespass :  for  which  see  the  Precedents, 

N.  P.  196;)  but  the  Utter  seems  un-  post,  and  Tidd's  Foj^ms,  12  to  16.    It  is 

■ecesssry,  and  if  misstated,  may  be  fii^  osust»  as  in  the  above  precedent,  td 

laLSeelTauiton'sRep.3^/       .      .  frame  the  notice,  so  that  tbe  sabssquent 

(c)  A  notice  describing  the  intended  declaration  may  precisely  correspond 
plaintiflr  as  "  of  Rotherhithe,  in  tbe  with  it.  As  in  trespass,  to  the  Person 
oooaly  of  Soney,  merobantt''  was  first  stating  the  assault,  battery,  sad 
deemed  sufficient.  3.  Bos.  &  Pul.  553.  false  imprisonment  specially,  with  all 
«.  Tbe  statute  does  not  seem  -to  re-  the  cieoumsCsaoes  and speeisi damage: 
qoire  the  notiee  to  state  the  abode  of  and  secondly,  a  common  eount  lor 
die  imeiidBd  pUHitift  false  imprisonment :  or  in  trespass  to 

(d)  See  tbe  statute  34  Ceo.  8,  c.  44.  FarnmU  property,  a  count  fior  seizing  the 
(r)  Tbe  statute  expressly  requires  ship,  cart.  Ire.  and  detaining  it,  with 

fiaSt.  the  intended  writ  Or  process  shsU  theTconsequent  damage,  and  a  common 

he  named,  94  Geo.  3.  c.  44.  s.  1.—  count  for  seising  carrying  ayray,  sad 

^  T.  R.  ^l.«>3  <ilfb  Csiss,  N.  P.  converting,  the  same  property ;  or  in 

196.  trespass  lo  Btal  ptoper^,  to.  b  count 
Vol..  II.  A        • 


S  HOttOBS  OP   kttlOV^ 

[  *  9  ]       you,  At  *B9id  C.  D.  on  the day  of—-,  A.  D.  •-*-,  wkh  fbiioe  and 

arras,  8cc.  caused  an  assault  to  be  made  on  me  the  said  A.  B.  to  wit)  at 
-— ~,  in  the  county  of. ;  and  then  and  there  caused  me  to  be  ap- 
prehended and  seized  and  laid  hold  of,  and  to  he  forced  and  compelled 
to  go  from  and  out  of  a  certain  dwelling'hoii&e,  situate  and  being  at 

^  ,  in  the  county  of ,  into' the  public  street  there,  and  also 

tb  be  then  and  there  forced  .and  compelled  to  go  in,  through  and  along 
divers  puMc  streets  and  places  to  a  certain  police-ottce,  situate  and 
bflng  at—-—,  in  the  county  of  ,  and  to  be  unlawfully  impris- 

oned,  and  kept  and  detained  in  prison,  in  a  certain  dark  and  unwhole- 

s6me  prison  or  j>1ace,  called -,  situate  at  ■■ .        ,  without  any  rea. 

ionable  or  probable  cause  whatsoever,  for  a  long  space  of  time,  to  wi|, 
Ibr  the  space  of  hours  then  next  following,  contrary,  to  the  Ivwa  and 
customa-of  this  realm,  and  against  the  will  q£  me  the  said  A.  Bm  wlier^- 
by  I  the  said  A.  B«  w^  then  and  there,  not  only  greatly  hurli  bruiaed» 
aad  wounded,  but  was  also  the reby-g really  exposed  and  injured  in  my 
credit  an^  circumstances,  to  wit,  at  — — —  aforesaid,  in  the  county  afore- 
Seeoiid  cmmt.  >aid  s*-  i.  And  also  for  that  you- the  said  C*  D.  on  the  day  and  year 
aforesaid,  with  fofce  and  arms,  &c.  caused  aq  assault  to  be  made  upon 
me,  the  said  A.  B*  to  wit,  at  -^— < — ^  aforesaid,  fai  the  county  aforesfody 
[  •  3  ]  and  caused  me  to  be  then  and  there  beat,  ill-treated,- and  ap*prehended 
and  imprisoned,  and  kept  and  detained  in  prison,  without  any  reasonable 
or  probable  cause,  for  a  long  time,  to  wit,  for'ibe  space  of  ■  hovrs 

then  next  follbwtng,  contrary*to  the  laws  md  cuaioips  of  thia  realni) 
and  against  the  will  of  roe  the  said  A.  B.  And  other  wrongs  to  me  the 
said  A.  B.  did.  to  my  great  damage,  and  against  the  peace  of  our  lord 
the  now  king.  Dated  this  .  day  of  — ,  in  the  year  of  our  Lordy 
«  Yours,  &c«  A.  B.  of   .i      ,  hi  the  parish  of     ■ "  ,  in  the  county 

of——. 

N.  B.  To  be  endorsed  as  fellows ;  ^  £.  F:  of  -*-—  ^)f  in  the  county 
of    ■     ,  attorney,  ibr  the  wilhin*nam6d  A.  B/' 


(Same  Mdresktuin  the  lavt  Precedent.) 
Tlie  like  by  an     I  do  hereby,' as  the  attorney  of  and  fer  A*  B.  of     ■    ,  in  the  county 
JlJ^^^^^j  of ,  duly  authorised  in  that  behalf,  kccording  to  the  form  of  the 

■    ■      •    ■  .    t —  ■ 

for  breakuig  and  entering  the  house*  pIsintilF.*'  *'£*F.efBifBiingbaai,  gene- 
land,  ac.  and  making  a  dtstorbance,  riOly/'  was  held  taffieient,  bnt  "at 
and  nixirfg  aad  detaining  the  property,  Durham,"  was  deemed  ifl»ttflicient.  ^ 
with  a  common  coont  for  seizing  i^  Bos.  k  PuL  551.  553.  a^— 7  Term  Rep. 
converting  the  personal  property.  635^9  Campb.  Ca.  N.  P.  199. 
'  (^)  The  tUtute  34  Geo.  %  cU.  (A)  This  must  be  indorsed  with  the 
S.  t  enactSf^da  the  back  of  which  name  and  place  of  abode  of  the  altornif 
notice  shall  be  endorsed  the  name  of  eopcemedfiir  the  flaintift  asin  the  last 
the  attorney  or  agent  of  the  iateaded  pTeeedeat. 


' 


irOTICBft  OV  AOTIM*.  ^ 

ID  such  case  sade  and  provided,  give  yon  notice,  That  tbe  laid 
A.  B.  will,  at  or  aooa  after  tlie  expiratioo  of  one  calendar  month  from 
Ik  tiflK  of  yovr  being  aenred  with  this  notice,  cause  a  writ  of  latitat 
«»be  anod  «iit  of .Ua, Majestjr's  Court  of  King's  bench  at  Westminster, 
yoii»  at  te  suit  of  him  the  said  A.  B.  and  pfoc^  thereupon 
so  law*  For  that,  Ice.  (^aie  the  caut9  t(f  action  ft»  in  the  Uut  • 
fncedemij  and  canehide  mfolM^ :) 
And  other  wrobga  to  tiM  said  A.  B.  did  eo  his  great  damage  ami 
tho  pence  of cHir  Lord  the  now  king.  Dated  this-  ■■  -day  of 
in  the  year  of  our  Lord,  ,  .  ** 

Yours^  &c.  residing  at  — <*— ,  in  the  parish  of 
,.in  the  conntyof  ■■  >   ,  attorney  tat 
the  said  A.  B* 


•To  CD.  and  £.  F.  Ofkers  of  hb  Mltjea^'a  The  like  te  m 

Excise,  (nr, «  Customs/*)  «»•«' «"  ^ 

ton^oiiac  of* 

^l%t  eammeueemeni  ^nd  conckuikm  are  the  %amt  et  in  the  notices  H ^^"^^adaf ^ 
•  Jmtlee  ^  the  Femee^  mnte  1  and  %  i  hut  ue  these  •Jfcers-  ihewtselmee  ^iiag  mMp 
mmHy  do  the  ^t  ttmt/iltdnfd  ^,  the¥e  up/tew  tp  be  a  emmii  difference '^P^*  (0* 
UdetfUdng  the  treBpm^ttep  nejbrm  ie  m  JbHiwe  :]]  £  *  ^  ] 

For  that  jou,  on  the  .  .day  of  ■  ,  A.  D.  ,  with  fofce  and 
anna,  Ice*  unlawfully  se|^d  aiM  took  possession  of  a  certain,  brig  or 
itsael  called  ■ ,  together  with  her  tackle,  appard,  forniture,  and 

•scea,  oi  and  belonging  to  me  the  said  A.  B.  and  being  o{  great  Talue». 
to  wit,  of  the  Talne  c£%^  ■  ■■»  ;  and  also  aeised,  and  teok  possession  o^- 
and  carried,  away  a  large  quantity,  to  wit,  one  hundred  pounds  weight 
if  tea,  belonging  to  me  the  said  A.  B.  and  being  of  great  value,  to  wit, 
of  the  iralue  of  X.ioa,  and  kept  and  detained  the  said  brig  or  Te8sel> 
md  her  tackle,  apparel,  •furniture,  aod  stores,  and  the  said  tea,  from 
VfC  the  aaid  A.  B.  for  a  long  ting(|B,to  wit,  for  tk^  space  of  day^ 

then  next  following*  and  until  I  the  said  A.  B.  in  order  to  regain  poa- 
sessiosi  thereof,  waa  Jarced  and  obliged  to,  and  did  pay  to  yen  a  lairga 
smn  of  inoney,'to  wit,  the  smn  of  Z^-  *  ■  ;-^-^  And  alao  for  thai  fan^gecond 
on  the  day  and  year  aforesaid,  a^h  ferCe  and  arms.  Ire.  mriawMhr 
Seized,  took,  and  carried  awsy,  a  certkin  othei^ship  or  Teasel,  and  a 
certain  other  large  quanity  of  tea  of  me  the  said  A.  B.  of  grelit  ^akie^ 
to  wit,  c(  the  value  of  Z..— -,  and  cotiTertod  and  di^)Osed  thereof  to 
your  oym  use  i  and  other  wrongs,  fcc.  ^Ctmclwie  a«  in  the  preceding 


* 


<l)  OlMerve  tin  notes  to  tbe<pteea-  U  dees  not  seem  ta^sqaiw  the  naweof 
4aiit,  aalSt  pige  %  3.  Tke»  StaClita  98  Um  pMteess  te  ka  alaied,  at  ia  the  aas^ 
Gea.3.cdr.s.35.feg^tttestbisnsCMe.   sfawst&aaa»«JMatieasfihe 


m  '*iJ*IDAVIT«  TO  HOLD  to  JJADL 


i^  the  JUng*9  Bench  (IJy  (or  «  Common 

.    Pleas,**  or  ^^  Exchequer,** } 
Afll<Unt  to         Ak  B*  of  Qh^pside,  in  the  city  of  LondbD)  npercbant  (m%  maketh 
hold  to  bul  m  oath,  and  saith,  T*at  C,  JE>.  is  ioatly  and  truly  indebted  to  this  depo- 
(i),  nent,  --^— ,  in  the  sura  ot  L.XQO  fn),  of  lawful  money  of  Great  BrHaui, 

for  "  goods  sold  and  delivered  by^his  deponent  to  the  said  C.  -O.  and  ai 
[  •  (J  ]        his  request  {o).**    And  this  deponent  further  s*th,  that  no  ten*der  or 

cffet  {ft)  hath  been  made  to  pay  the  Said  sup  of  Z.IOO,  or  any  part 

■    •  ■  •  •  ''   ■      -     ^-     ^'    •      -  •  ■     ' 

'    '        .  •  *  .  -  •  ' 

(i)  An  affidsvit  to  "hold^  bail  m  Rep.  18,  330.  3  East  154«'3  Bos.  &  Pul, 

.    *    .       lequlrpd   1^  tile    12    Geo.  X   c  1^>  ^dft               '    '    ' 

(aiMna^dl^4lie>JL6eo.  4.  c.  97,  and  -(«)  the  sum  lor  ^fttch  the  detado 

Blade  perpenMd  by  the. 21  Geo.  3*.  «.  3*  ant  is  lo»he  avmCed. .  U  is  better  nnfc 

and  exUnded  to  inferior  courts  by.  the  tot  s^  '\  aad  upwards.''    Tb^  pUos^ilT 

|9  Geo.  3.  e-  70')  by  which  it  is  enact-  may  recover  more  tklJi  be  swears  .to» 

ed,  '*  that  in  all  cases  where  the  plain-  /though  he  will  not  have  the  security  of 

**  tiff'a  cause  of  action  shall  am'ount*  to  bail  to.a  grater  extent. 

^  the  aum  often  pounds  or  upwards^  an  '  to)  This  ttust  dspend  on  th6  uatiit^ 

^{tfiik^  shall  hr  flfiide  and  filed,  df  of  the  debt*  Sh  each  particular  ease» 

«'  such  cau»e.of  sctisii.'*    The  law  Mr  la  Todd's  Formi,  ^  edition,  Yd^ol^}, 

fating  ta  affidavits  %o  hold  to  bail  is  col*  a-^reaft  *  wiety  of  ^/Au  is  desonhtd. 

leoled  in  Tide's  Prac.  3d  edition,  page  The.d^bt  may  be  desfQribed*  a*  vi  the 

^9  to  166— 4vh  edition,  page  153  to  following  indebitatus  counts,  Wjiich  are- 

i65-*SeUon'8  Prac.  104  to  115.  Im-  indexed  at  the  head  of  this  volume  in 

pey's  Prac.  K.B*  7th  edition,' 114  to  the  analytical  table.  See  also  the  pleas* 

iSr.    The  frecedents  of  'aildavi|s  will  sunA  notices   l^f  Sei-olf,   post.     Cai«' 

l«  foutnl  in.  IJdd's  Wac.  Forms  Sad  shoQldMbe  taken  4a  awear  to  the  4t^ 

^d(t.76  to^,  and  in  Impey^s  Prac.Tth  eoripfllsn  e£  daht  whtofa  the  pbksM'm 
•iitiea,  146  to  %fr.   /Orily  one  pn»«)^ .  eertai4#f  aatabUahing  on  ibe  tHal,  §oiu 

4lMt  is  have  g^nanif  which  will  suflice  eaherwiae,  the  .pontiff  may  lose  the 

ia  tt|B  uswaLceuKsa  of  bu|UM«|  (  m^.  security,  of  bail,  even  after  verdict,  3 

a^  to  the  several  indebitatus  counts  Taunton's  I(ep.  lOT.     As  to  the  ceri 

^r    the   descnptioiia  of  the   various  ^^nty  necessary  in  stating  the  debt^ 

debti.                                               '^  see  Tidd's  Prac.  1  yoL  156  to  165, 4th 

(/)  It  may  be  ftitifiUedr  in  'the  court,  edition. 

in  which  it  is  intended  to  be  used,  7  (p)  This  fbne  is  required  fay  the 

Term  Rep.  451,  b^t  it  muftt  not  be  in-  Bafik  Acts,  37  Geo.  3.  c  45  s.  9.  37 

titttWd4n  a.  oanse*  7  Tarm  Rep.  4S4—  Geo.  3»  c.  91.  a.  6.    38  Geo.  3.  c.  1.  s,. 

.  1  Bos.  &  Pul.  36,  227.           '       .  8.  43  Geo*  3.  c.  18.   A  detect  in  form, 

<«i)The-tf«ispU0eofahaAe9adad.  in  this  part  of  tbe  afida«it  is  iwir  aid. 

,                  mthto^  tie  depmoBt  must^be^iesart-  ed  by.  th^i^st  tutetei  but  not  a  tot4 

ed. '«4t4fio.lUU^C«w2U^«ai^'4  «mioa»i  SflM'a  Rep.  ^56, 


J 


I 


Aero(  in  toy  Mttf  or  notes,  of  the  OoTemor  tod  C0Klft$f  tt^ 
ef  Eagkiid,  espreste4  «ebe  pojreble  tm  demand.  *  A.  •. 

Swdni(7)  at  tie  Mir  of  Midiimii^  OSSfU,  (or, 

may  ke^)  lUt -i^^i^ daf  of  — i-^  AVD.  Ifllt 
heSoire  ^''^-^X'^kt' 9fie^i^  name.)  0f^lfinib» 
eoenirjr}  njr, ■•.wp'^wi  if  ■■  "  j  fo^^*^**  cwjr  oi 
-*— >  A.  D.*  I#tl,lieil»e  B.  f.  ■  Comtniitiin 
er  of  Ae  Omh  iif  K]Be*»  Bondlh  (oi^  <*^€e*» 
mon-TLot%''  jiocoMHpg  te  the  fact.) 


•  • 


• 


• 


•PBOOQBDII^eB  BT  «PSOiAL  ORI^IKAIa'       [ '  r  ] 


Nt'B,  Mo  tMe'Of  tM  Ctturt  or  Tenn  ie  loPrwpe  fiap  e 
be.flteted  at  the  head  of  the  Praecipe.     !S^f?!!!t 
London  (t)i^to  wit.)  .  If  A.  B.  make  you  secure,  8cc.  then  put  by  j^  (r). 
gages  and  safe  pledges,  C.  D;  late  ofLoodyn,  merchant  C0>  ^^^  ^  ^ 
before  us  (u),  on  the  Iflorrdw  of  ikX\  S<)uls'  (x),  wheresoever  we  shall 
then  be  in  England,  fo  .show,  For  that  whereas,  8cc.  ([iTS^e  9iate  the 
cause  f(f  action  at  lengtK^  firccUely  aein  a  Dectaratftm^  eee  9  Sound. 
Mep:  309.  a.,n,  I.  and  after  etating  all  the  count »  and  *ihe  $reach^  eon* 
etud^futfiihwe :'}  T^  «lMe  lAnn^e  of  the  snid  A.  k  of  lr.«— i*  (y),  as  Conckuaim.    ' 
It  is  said,  fc'c.  -     ,  * 


iriMMMtMi^WB 


• 


(f)  Thisistaranitlie  Jotsir    ^ha    be»«Maiyfiistiae,  or  wheaa  meiii 


TitaMBrhea^SMiiiaaHPft  jn^Sft    giad  writ  does  not  i«a>' 


(f)^  feamom  Im.  atsatding  to 
aatite  aftdsTils»evhctoellMofiaa#  the  ftet.  See  Sutntel  Hen.  Jk^  A 
leb^  jjseos  tie  jwsieiii  qehia  dopaty^  |fe)  Ot;iftll»OiirihMi  flsio,  *«be. 
Tidd,4tbedit.l5i.-^Ifflud»hyaevMl  ftg»  oerjuitna  <f  the  Jsihh  at  Wtaa> 
peiMBB,  tbsir  aiaiM  — tt  !»  wiHten  miniSig,^ emiHiag^iwhaiato| nar^ lie/* 
intheJiiral»7TeHiiUp.ai.  isksaf*  (ir)  liBitbe  »ftbwai  uttiirn  diy. 
ficient  in  the  Jaastr  if  it  afliesf  te  <  fy)  in  the  be4y  ef  tke  doelavatlstt 
bevebesntwesn  befcM  K.  F.a  *ffM.  the  sms  may  *be  Ml  liiger  tboft  tlM 
mmmner,  kMe;  mkAimA  aAli^  ««^  'iwMeilr  kurase  iae  is  fee*  telte 
sAe  O^un  ^  Kk^  Bmth^  f  Tom  -  King  m  piOfwtfOT  |a  the  dasMgea  «l 
Bep  451.  theeei  egthe.ptfcp|pe>  (aae  Iheta* 

(c)  Head  the  pateUsaSsj^pNldpei   of  Ifaaot  lipey  Fiaa*  y^sdilisai  mU) 
ente,  1  vol.  945  to  248.  UkeAMagirii^ia  thiejiBBe  dtaMld«i)||^ 

(o^-ShefeouiiMtlMMaotkM^erfte    li^eMi^  to  eeM^  the 
iilriniiff SMJl  Ima  hM^MI   II 


•  *    7>Mfy  7Vf«,Sl  Ore.  5. 

lleclftmum         Loordop  (z),  (CO  wit.)  *C-'  I)*  («)  Mi  iClAditd  Co  antwtr  A.  B.  of  » 
thcr^QD.  *'     j)lea  of  trespass  op  the;XaM^9()Mi  pranises,  and  tlwrevpoo  the  taU  A* 

B.  by his  atcprnejT)  domplaitei  F#r  that  wheroBS*  Ice.  {^S$aie,tikc 

cau9t  qf  action  fireeieeiif  otmlAeW^ve^:  ifikat^^d^twe^  tke  De^ 

elaraHon  mutty  ncvertMf^  c999e^homd  mnth  U%  mnd  t^vtii^mtd%  a^tmm^ 

^10714  may  he  taken  9ut  /»-4Ni#ffulM^  De^^df^tkm*  09ncMt  mtJoUawM  ;} 

^CondouoiL*     Wherefore  the  said  A.  fl^  saitbi  ThathoiiB  ^ii^ared,  andiMrtih  MMtaiafi 

t  *  ^  ]       d&mage  to  the^amouDt  of  Z^-*  (6),  and  ihcreftH^  hc^  brings  hi»  suitf  tip. 

^      N«  B.  No  pledges  are  to  be  added. 

In  the  Kmg*a  Bench^  ^  ,     ^ 

— —— ' next  afief"  ■    »■       in 

^  •  Trinitu  term^  $  I  Geo.  Sd  (d). 

becltntUon         LoDdon^  (U>  wit.)  C«  D<  was  attached  to  answer  A.  B.  in  a  plea^  8c Cw 

J[^*^^®J|5      of  trespass  pn  the  case,  upon  promises;  and  thereupon  said  A.  fi.  by 

anu  has  heen  -r—  his  iittomey;,  compllilnsy  For  that, whereas  the  said  C  D.  and  ono 

eutUwed  (c).  g.  p  (which  said^.  P.  by  duo  qo«W  of  law;  bss  been  oot4aw0d  at  the 

siiit,of  the  said  A.  B.^  this  ^lea  and  stiit  (r),  and  still  remaina  so.  out- 

/       l»wed))  on,  8cc.  at*  8^c,  were  indebted^  l^c.  (^State  the  firomUiet  an4 

'  hret^^h^andctmdiule  a:^itl' the  la^^'Jtr evident . 


Praeipe  ipd  ?        ,  (lo,  wit);-    Command  C.  D.  )at^  of         >  merchant)  tba^ 

^'^/'^?  justly,  and  without  delafy,  he  render  unto  A;^B.  '''Jihe  sum  of  X.—  of 

r  •  9 1  Kpod  and  lawful  luopey  of  Great  BritaiO)  which  he  owe*  to  and  {/)  uu* 

'  <  justly  detaii^sirgm  him,  as  it  is  saidi  and  unless,  8cc;  v     " 

II      I         I  H  ■!     I  ■<        I       l|    <l        ll        — — ^■*wJ^— ni<*i  I  I 

•    («)  Th»  must  be  the  feirae  in  the  to  v^  <iii,  Itc*  the  said  ^«  F.  was 

4^eUration,  ante*  X,t<^«  346,  340..      -  duly  out-lawed  in  the  same  court  here 

(a)  The  addition  of  the  defendsht  in  this  suit,  ashy  tb^  record  of  the  aaid 

needjiot  be  jtatAi  in  His  deeiinOieir^  oafltwiy^jemaioinf  ia  ihe  said  OMiit 

3Bea.  ScPul.JM.    4/            .       '  m  Ml  ftttaTaiHe  Mly^appMMr  aid 

(U^  Tte  ^aoie  fbinnges,  as  ki  the  heraups»«he  sald^  A.  B< hy  hi»  ottBiw. 

prBoipe«                                       „  .   >  ifq^  afeiasaid^  oomplaiiia  a^|aiiu^-4jbe 

(^  TMa yresad^ntiatsfcea ftwa im»  siAdC^D.  mtfie  plea  alhieaaid»  that 

pe^ Prao. K. B. ?!di eilitieilH49%  and  wfliepeas^Sie. 

see JffowfUUd-isir.lit  £m.90«  1  (of)  .7he  deefanlMR  alieiild  beenti. 

Brova*.  30..  The*  ^amt  umu%  Ims  tM  aftar  the  outlawty  is  eemplsle,  1 

bsen  as  Ailh>w«»  hot  tlM  aMe«eem»  Wils«  7Ju  1  Eait.  13a. 

mareoorml^-tewill»C«0.aedE.B«.  j(e^  The  deotanitlBo  must  shew  an» 
iMsreaSuehedle  aassier  A.  B*  ^e'oethiwsgp  ia  the  present  suit.  3  Bast* 

pIsaoftmpaM  so  the  ease*  lis.anA  U4w but  need  net '■sfer  to  the  record 

theaeupeii  4be  eaad  A..B*  -by  6.  |I«  of  «atl0rtry,  f  Bast.  50.    Aa  to  the 

bisitloiii^^eemesand|;MeeiheC«iifC  |iaa  •saying  the  oollMrry^  see  1  Bast* 

here  S0  4HKleaste4aad.heJaibnoe^  133^  <34. 

lUi  sioee  th^  suia«4Mt  of  the  eeighMl  f/)  Aeto^prwcipe^aBdeapiasn 

wiitiothisiMSM^siidbaikratkis^yp  4ih^ hi  gieieii^  see  ^  aeSis  to tk^a 


tlMMM^UTM  am  «H«UIAIt 


QMCffl  tli#  Thfard»  by  thft  Once  of  Godi  ^  th*  Umtitf  Iiafio«|.«f  TIm  e«ptM 
Grait  BaiMo  imI  Iraliiid,  JUog,  DeCmkr  of  th«  Faith,  to  tbo  SherifTs  ^^''^* 
^  L^wdmii  GpeetiBl^.    W.o*comfliMMl  joo,  that  joh  l«k;e  C.  D.  late  of 
I  ki  fefots^mift  nerchanti  if  iie  bo  fiNNid  ia.  jrow  kioiiiwicky  and 
kim  safafy  beopi  ao  that  you  aMf  bavo  bta  body  beforo  us,  on  , 


wo  shall  thOD  bOtbiEoglaadt  lo  aaawar  A.  B.  of  a  pka 
tbaft  ho  reador  to  tho  a^  A.  B..tbo  sum  of  Xi  i  ■  of  good  and  law- 
ful moDay  of  Great  Brttain  which  he  afPK«  la  a»d  (f)  upjustly  detdha 
from  bhkiy  as  it  &  said,  aad  hava  there  tbb  writ.    Witness,  flee. 

Trinity  7Vrm,5l  Qeo.i, 
*   X>indMlt-(to  wiO  C  S.  was  soromoHed  to  ansW'er  A.  B.  of  a  plea  P^*^^^ 
Dttit  be  'render  uiidf  the  said  A.  B^  ilie  9ui|i  of  X:-^  of  good  and  law-  ^ 

'  -Itil -money  of  Great  Britain  whkh  he  ove«  fo  an^  (f)  unjustly  detains 
Itmii  him,  and  thereupon  thi  said  A.  B.  1^ ,1)is  attorney,  com- 
plains. For  that  whereas.  See.  \Btate  the  9md^  or  pthrr  dedi\  or,  cause  ^ 
mctiof^  /uifyl  and  canetude  d§  fdllowo :]  Whereibre  Dqs  said*  A.  B. 
aaith  that  he  i<  injured  pnA  bath  sosiafeied  damige  to  tho  amount  of 
Zgt     ./and  thereJRNra ho  brings >his  smt,  lie* 

N.  B.  Omit  pledges. 


,  (to  wit.)    Co^and  C.  D.  ■  ^    ,  late  of  •— ^  merchant,  Precipe  snd 
that  justly  and  without  delay  he  keep  wit^  A.  B.  the  covenant  made  ^^^  }J\^ 
by  him  the  said  C.  p.*  with  the  'said  A.  B.  according  to  the  fbrm  and 
effect  of  a  pertain  *ind^ture,  (or,  **%iA  cenahi  deed  poll,"  or,  <«  of  cef  •      [  *  ^^  ] 
tiun  articles  of  agreement/'  or,  ^  of  a  certain  ctiarter^ny  of  affreight- 
ment,")  made  between  \boni  as  is  said,  and  unlesSf*  fee. 

George  the  Third,  t>y  the  Grace  of  Gh)d,  of  the  United  Kingdom  of  The«spiss 
Great  Britain  and  Irebmd,  King,  Defender  pf  the  JQsirh,  to  the  Sheriff  ^>>«reon. 
of       ■ »  g|»eting.   -We, command  y/ni,  tlutt  you.  take  C..D.  lata  of 
,  an  your  county  merchants  if  he  be*  found  in  your  bailiwick;  apd  , 
faunaaMy  keep  so  that  you  may  haira  hia  body^fore^us  on 


I  ■  1^ 


obore  precedent  in  sMumpslly  and  Sn-  in  atsoAipsitf  ante  7* 

te«  1  tol.  345  to  34&    The  pr«ei|to  and  (A)  As  to  the  precipe  and  cspiaa  in 

capias  in  daht^'da  ifot  disolbse  the  par*  covenant  in  general,  see  the  nbtea  to 

tienlan  of  tfia  caiHe  of  aetlan^  whidi  is  the  above  |lf«cedent.  in  aaaimipait,^  and 

not  set  fiwth  tiU  the  plaintiff*decbtfea»  ante,  1  toL  H5  to  948.    The  prxcipa 

3  Satind.  Rep.  909,  note  l^^Bac  Ab.  and  capias  in  covenant  do  not  diacloae 

Aetionv  C    If  the  proceeding  be  by  the  particalara  cf  tife  cause  of  action 

or  against  an  ezecuior,  "the  iwordl,  arldcbbjifterwardf  stated  in  the  de- 

•*  owes  to  and'^.are  to  be  erased    The  daration,  2  Sannd  -Rep^  909.  n.  !•  Bac. 

deelantioii  is  as  in  the  ComaMi^neasr  Ab.  ilatfons,  C.  The  deckniUoa  is  as 

post  m  iha  CoinBMa  Fleas,  post. 

(/}  See  the  notes  to  tbedeelaraliaa  ' 


9 


Declarmtion 
thereon^  (t^f 


^^  £a 


that  he  kiee(i  t^itii  tife  «e^  A*B.'tSi4  aoviUfnt  i«M^4i)f  Um  tli*  a^ 
C.  D.  1^t&*>driiiMlcr  A.  9.  ^Ic^f^iOg  td  :tfa»  Ibrm  and  cMb*  of  A  €«n 
tain  IndiMQfe  <iiP,  <«  of  •  eeMio  deed  pM^*^  mff,  ^«f  owtniii  arti^^ot  df 
a!Sfeem«it»'*  xir,  ^  of  «|  certdta :<€Hn«riiaitf  of  -^ftvi^hMNkfiX'^*')  ^m^ 
betwe^  tiieiii  aa  ftio  aai^  tarf  have  there  HiU  wnt«    WilQoa%  tve^ 

LoiidofH  (to  wit.)  C.  D.  vat  tominotied  to  answer  A.  B.  of  a  plea 
that  he  keep  with  him  the  covenant  made  Ijf  the  laid  C4  D*  wMi  «ko 
iaid  A.  9.  acc«*(|ing  to  t^e  force,  formy  and  etfectrof  a  cerldn  mditn* 
t^tcj  (<h;9  <<  of  a  CMtaki  dead  ppU»'*  or,  ^  of  eeFtaki  articlea^  agre^ 
mentf'*  OTt^atA  eeatain  charter-party Q{^|^re%haneni,'.0  ma^e  be*\ 
tween  tliemr  k<^  and  ihereu|ion  th^  fwptl  A.  B/lgr  >.  ■  -n^  hia  tftorn^f 
complains.  For  tliat  whereaa»  kfi,  [^Stdtc  ike  4eedf  covenant^^  mtd 
irhi^e^  comfdained  og  fuU^y  and  conclude  thua  :'\  ^  Wheri^o#e  Ite 
said  A.  Q  saiih  that  h^  is  injur<;d,  and  bath  sustained  damage  to  t$e 
atisetint  of  jC*  '    \  i^pd.therofiape  he  tirings .^s  auiV'  to* 

.V  :^       ,N.8wQmit|ifc5agaal 


Fneeipc  he  a      ■>       >  (to  wit.)  Writ  of  justicies  to  be  ditected  to  the  Sheriff  of  the 

««r»r  ^JMfitkkf  county  of         ,  to  hold  plea,  in.  h»  coui{t7;-*court  for  A.  B.  against 

Stthf  %^m!/'' ^*  P*  ^  *    plea  of  trespK^s  on  the  case  upop  promises,  For  thai; 

sumpsit.  whereas,  (09  in  a  cofhtnon  pnicifkefor  a  9/iecial  orifinalj  excefitjthai 

-f*  II  ]      ^ery  material  fuct^  a^  well  the  sudjecf  matter  elf  the  debt  aa'  tjte 

f '     firoftiUe^  muat  be  alleged  to  have  haftfitned^  ^^  ttnd  within  the  juriedk* 

tioh  qf  the  eaid  cfuW*  (k)^  and  then  conclude  as  foUhwB  :J  To  the 

'dami^  of  the  said  A.  B.  of  Z*.        ,  as  it  is  ^ai^,  &c«     *• 

•     ,     .         '  .       .•   •  -  *  •  '  "» ,  .  * 

•  lit  the  County  Court  ^-i— 

■  — — ,  (to^wit.)  G.-D.  by*?irti>e  of.  hi«  Majesty's  writ  of  jtisikiiea, 
%as  littached  to  answ^  A.  B.  of  a  plea  of  teespaaa  im  the  c^Me  itpoii 
{rromises  to  the  tiamage  of  the  said  A.  B.  of  L,  ,  and  tftere  are 
pledgi^  to  prosecute,  to  wit,  John  Doe  and  Richarcl  ]^ ;  and  where- 
upon the  said  A.  B.  by  — ,  his  attolmey,  complains^  For  that,  &c. 
(as  in  the  prucitie  to  the  endy  and  conclude. ft8  follown  :J  Wherefore 
the. said  A.  B.  saith  that  he  is. injured,  and  h^th  sustaJinacl damage  to 
the  amowM.  of  X*    ■   ,  and  thenelbr^  be  brings  his  suit,  &C 


Beclsratiosi 
thereon.. 


(f)  See  the  qotes  tp  tl^e  precedent  ^f   ReptB.  74,  pote  1.     1  Lev.  253.  Vub 
tiiedeel«rstioiiinaBgujn|i^l,aDte»:^.     .  Ab.  title  Courts  CoAinty.  S,  l^.  ^  I 
C^}  Thk  is  inecessaqr^  1  Saundefi's   TeoBsfi^*!^ 


L  . 


•A* 


*  BEGINNINGS  AND  GONGLtlSIQSrS  [  •  13  ] 


ov 


lA*  TBf  KV</ii'S  BB^NVHt  BF  BILL. 

Markham  oful  Le  Blanc. 

« 

Wednnday  next  qfterjifteen  day9  of  the  Holy 
Trinity  (a)^  in  Trinity  Tirmj  5  Ut  Geo.  3. 

iaBI>L£S£X»  (to  wit.)  fbj  A.  B.  complains  of  C.  D.  being  in  1.  Inatstraip. 
Ihe  custody  (c)  of'Sie  marshal  of  the  Marshalaea  of  our  lord  the  now  *^^*      .4 
king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case  on  pro- 
misesy  8cc.    For  that  whereas.  Ice.  [//irrf  oet  forth  the  cauoe  qf  action 
in  OMSumfisitf  and  conclude  as  fipst,  16.]]. 

-9  (to  wit.)   A.  B.  complains  of  C.  D.  being,  flee  of  a  plea»2.  In  account* 


Chat  he  render  to  the  said  A.  B.  a  reasonable  account  for  the  time  he 
was  tMUliff  to  the  said  A.  B.  in  ,*  in  (he  county  of  — »^,  (or,  ^  re-      [  *  13  ] 

ceiTer  of  the  monies  of  the  said  A.  B.?)  For  that  whereas,  flcc.«- 
WiUes,  208.  1  Wentw.  81  to  90. 

.,  (to  wit.)  A.  B.  complains  of  C.  D.  beingi  Sec*  of  a  pita,  3.  In  annuity/ 


that  be  render  ^to  the  said  A.  B.  tha  sum  of  ,  of  lawful  money 
of  Great  Britain,  which  is  in  artear  to  the  said  A.  B«  yf  a  certain  an- 
Boity  €>r  yearly  rem  of  ,  and  which  the  said  C.  D.  owes  to  the 
laid  A.  B,.  For  that  whcireas,  &C.—3  Wils.  331.    Co.  Ent.  48. 


(«)  At  to  the  title  of  the  declartf*  [vol.  1.  261]  and  it  is  in  general  advisa- 

tioo  in  general,  «ee  1  vol.  361  to  263^*  ble  in  an  action  of  assumpsit,  caBe,  or 

and  2  Saund.  1  n.  1^    The  decj^wtion  trespasst  to  intitle  the  declaration  spe- 

sfaoold  ia  general  be  entitled  of  the  cially  of  t)k  day  it  Ik  delivered  or  filed^ 

ttmt  in  which  the  afrit  is  retumiable,  in  order  to  admit  of  evidence  of  a  pro- 

S  T.  R.  6^.  I  but  when  it  is  by  the  bye,  mise  or  scknowledgmenty  or  cause  of 

nay  be  intitled  of  the  term  when  it  48  action  accruing  after  the  first  day  of  the 

delivered.  Id.  637.;  and  if  there  be  term.     1  T.  R.  116;    7.  T.  R.  4.;  A 

several  defendants  who  put  in  bkiP  of  East.  75.    But  a  declaration  iii  tci»fa» 

AfleieBt  terms  it  should  be  intitled  of  may  be  enlillecl  generally,  3  Wills.  154. 

the  term  of  wbibh  the  last  hail  was  pot  (5)  As  ttf  the  venue,  ite  1  vol.  367  to 

'm  Id.,  1  Wils.  343w— When  the  cause  of  385. 

action  arose  after  the  first  day  of  the  (c)  Thid  form    is  to    be    adopted 

term  in  which  the  writ  ia  retnrualil^  whether  Ai«  defendant  be  in  the  actual 

the  dedtfstion  shoald  be  iatitled  spe*  or  in  the  supposed  custody  of  the  maf* 

ciaOy  of  a  subsequent  day  in  that  term,  shaL 

Vol  II.  B 


10  BBOINMINOS  AND  OONCLySIOVS 

4.  In  debt. ,  (to  wit*)  A.  B.  complains  of  C  D.  being,  kc.  of  a  plea  that 

he  render  to  the  said  A.  B,  the  sum  of  -—  of  lawful  money  of  Great 
Britain,  which  ht  vwcmUo  ahd  (d)  unjustly  detains  from  him.    For 
^  wfaefeas,  &c.        '     ^ 

■  %  * 

5.  In  debt       [    ..i-j*-.^^  (to  ^it.)  A.  B*  who  sueS)  as  well  for  our  sovereign  lord  the 
qm  tam*      .  ^  j^^g^ Vq^^  u  for  the  popr  qf  the  parish  of  — ,  in  the  cduf^pf ,*') 

as  for  himself  in  this  behafr,  complains  of  C.  D.  being  in  the  tHistody, 
&c.  of  a  plea  that  he  render  to  our  said  lord  the  king,  (or,  <<  to  the 
poor  of  the  aforesaid  parish/')  and  to  the  said  A.  B.  who  sues  as  afore- 
said, the  sum  of  -s* —  of  lawful  money  of  Great  Britain,  which  he 
owes  to  and  unjustly  detains  from  them.    For  that  wher^as^  8cc. 

t.  In  covenant      '  ■        ,  (to  wh.)  A.  B«  complains  of  d,  D.  being,  be.  of  a  plea  of 
breach  of  covenant    Fpr  that  whereas,  &0. 

7.  In  detinue.  .^  (to  wit.)  A»  B.  complains  of  C.  D.  being,  &c.  of  a.  plea  that 

he  render  to  the  teid' A »  B.  certain  goods  and  chattels,  (or,  ^  deeds 
'  ^d  writings^'),  of  the  value  of  Z..«— ^  of  lawful*  Sec.  w^ich  h^  .unjust- 
ly detains  from  him.    For  that  whe];^s,  &c. 

8.  In  case,  or  — — — «.  (Same  as  in  assumpsit^  except  in  the  doscri^on  of  the 
^f^i'^r.  form  of  action,  which  is  as  follows—)  <*  of  a  plea  of  tvespaad  on  the 

*     ease.  &c.    For  that  whereas^  8pc.*^ 

9.  In  trespass.     * ,  (to  wit.)  A.  B,  complains  of  C.  D.  being,  &c.  of  a  plea 

I,  •  14  ^     of  trespass,  F$rthat  (e)  the  said  G.  D. 

K)*.  To  detain  ■  > '  ■  ■,  (to  wit.)  Be  it  remembered.  That  on  *— ^  (the  day  thebiU 
*  ^^"^*5.  i»  fi  J«<i)  A.  B.  brought  into  the  otece  of  the  clerk  of  the-deckrations  of 
marsh^  in  va-  the  court  of  our  lord  the  now  king,,  before  the  king  himself,*  according 
^^■^n*  to  the  course  and  4>ractice  of  *the  same  court,  his  certain  bill  against 

C.  D.  being .  in  the  cUBto'dy,  &c.  of  a  plea  of  trespass  on  the  case^  8cc. 
(or  as  the  plea  is,)  and  filed  the  sayie  bill,  as  of  Trinity  term,  in  the 
sist  yegr  of  the  reign  of  our  said  lord  the  king ;  which  said  bill  fol- 
lows in  these  words,  that  is  to  say,  to  v^t,  A.  B.  <Dn)|>lain3  of  C«*D. 
, .  being,  &c.     (ai^bove^  m.the  Jirat  fireccdent^  •«  a  ST..  R.  543.^ 


(</}  In  ^tions  by  and  against  execu-  C.,84.  and  Vin.  Ab.  tit  Miscasting, 

tors    and   adnunistratorsj  m  general,  •(«)  A  'declaration  by  biU  in  trespfUM^ 

oxbit  the  words  in  italics.  Com.  dig.  stating,  that  fohereag  or  vthtrtfore  ^e 

tit.  Pleadar,  2  D.  1,  3.—- 3  W*  8.— 1  defendant  did  the  act  oomplained  of,  is 

Saund.  1.  11^.  n.  1.  216.  and  3  £ast  2.  bod  on  special  demurrer,  see  voL  i*  p. 

^1.  1.  291.]  As  to  this  form,  see  6  290.375.  1  3tra.  621, 2  Stra.  1151. 1162 ; 

Mod  306. ;  and  as  to  demanding  bioie  W  not  so  by  originalt  or  ip  C.  P.  when 

or  less  than  appears  to  be  due,  see  1  the  writ  is  recited,  1  WiU.  99»  2Wi]s* 

Hen.  Bla.  249.  Com.  Dig.  tit.  Pleader,  203.             . 


OP  moiARATioir^.  1^ 

i  (to  ifitO  A.  B.  complabs^.C.  D.  befe^-in  fht  cuttodj.  of  ^V  A^nst  a 

the  sheriff  of  —  by  virtue  of  a  certain  precept,  called  a  W  9^M«^  citod'^Jftbe 
^9ez»  (op, «  writ  of  OOP  lofd  the  king>  called  a  Latitat/')  Inn^d  out  of  theriffX/).  * 
tfie  court  of  our  said  lord  the  king,  before  the  k&g  himself,  against  the 
said  C.  I^.  in  this  sifit,  and'  returnable  in  the  same  coort  on  »-*-'^  next 
liter      *   ,  in  this  same  term  of  plea  of  trespass  on  th^  case  upon  pr^- 
viaes.  f  or'that  whereas,  flee.  * 


V 


^  f to  witO  A.  B^  f  omplains  of  C.  D.  befng  in  the  custody  of  ».  Ag»ii^  a 

the  sheriff  of  the  county  "palatine  of  Lancaster,  hf  virtue  of  a  certain  ^t^!^'  '5  ^ 
writ  of  oar  lord  the  now  king,  called  a  Latitat,  issued  out  of  the  court  sheriff  of  a 
of  our  said  lord  the  king,  before  the  king  himself,  against  the  said  C.  D.  ^nty  palar 
in  this. suit,  directed  to  the  chancellor  <ifthe  adid  cotmcy  fiaiatinei  or  to  *"*/ 


deftuty  thercj  and  i^umable  in  the  same  coQrt.on,  8cc.  in  this  same 
term,  and  also  by  virtue  of  a  certain  other*  writ  of  our  Said  lord  the  kh)g;      C  *  ^^  ] 
voder  the  seal  of  the  said  county  palatine  thereupon  duly  made,  and  *    ' 

directed  to  the  sheriff  of  the  samexounty  palatine.  For  that  whereas, 
kc^         ■ — In  Chester,  the  wi>t  is  directed  **  to  the  chamberlaiA  of  our 
comity  palatine  of  Chester,  or  to  his  deputy ;"  and  jii  Durl^m,  ^  to  the 
Rev.  Father  in  God  — • —  by  divine  permission  Lord  Bishop  of  Dur-       ^ 
ham,  or  to  his  chancellor  there." 


— ^ ,  (to  wit.)  A.  B.  complains  of  C.  D^  being  in  the  custody  of  13:*Wbered^ 

the  nmyor  of  the  borough  of by  virtue  of  a  writ  of  our  lord  Jhe*^t^' V 

the»king,  called  a  Latitat^  issuing  out  of.  the  court  of  our  said  lord  the  ofiiceref a 
the  king,  before  the  king  hims^f,  against  the  said  C.  D.  at  the  suit  pf  ^?^*^ 
the  said  A.  B.  directed  to  the  sheriff  of——.  And  also  by  virtue  of  the 


said  sheriff's  mandate,  on  the  said  writ,  directed  to  the  mayor  of  the  ^ 
boroag^h  aforesaid ;  of  a  plea  of  trespass  pn  the  case,  on  promises.  For 
that  whereas,  &cv 


■    ,'(to  wit)  A.  B^  complains  of  C.  D.and.E.  F.  the  said  C.  D.  14.  Against 
bdng  m  the  custody  of  the  sheriff  of  Middlesex,  by  virtue,  &c.  (as  ^TJ^'^^J?  ^ 
above,)  and  the  said  £.  F.  being  in  the  custody  of  the  marshal,  &c.  therifff  and 

For  tba^  whereas,  &c.    See  10  Wentw.  385.  •  the  other  of 

the  macshal. 

-,  (to  wit}  A.  B*  complains  of  C.  D.  who  was  arrested^"  (or,  15.  Against  a 


^tervcd  with  process,")  by  the  nahic  of  E.  D.  being,  &c.   for  that  ^^^"^*"^ 
whereas,  &c,  (the  right  name  tliroughdut  tiie  declaration  afterwards),  wrong  name. 
1  B.  &  P.  105,  647,  8.  3  East,  167.  ' 


(y^  As  to  this  form,  see  vol.  i.  pa^  general  defiiurrcr,  2  Lord  Raym.  1362, 

287.    .la  this  caae,  since  the  4  and  5  i  W'lls.  119/120. ;  but  this  ibrm  is  not 

W«  Sc  M*  c.  21.  8.3.  if  the  d^lara-  necessaiy  when  the  plaintiff  has  pro- 

tioB  do  not  shew  at  whose  8uit4he  de-  oeeded  by  special  original,  Imp.  K.  B. 

fiendaot  is  ip  custody,  it  witt  he  bad  on  618.  Tidd.  311 . 


it 


BBGIVNING8   AND   OONOLUS^MS 


16^  Where 

one  of  the 


elaration  • 


-— -,  (tQ  wit)  Ab  3.  by  — 7-^>  his, attorney,  comes  ^d  gives  the 

SzI^JSf  "died  ^^"'^  ^^  ^^  *°*^^  ^^^  ^"S  before  the  king  himself,  at  Westminster,  in 
after  the  issu-  the  county  of  Middlesest,  to  understand  and  be  Informed  ttiat  C.  D. 
in^of  wntand  ^^^  ^  j|,g  custody  of  the  marshal  of  the  Marshalsea  of  our  lord,  the 
now  king,  before  the  king  himself,  was  arrested  by  virtue  of  a  certain. 
'j}recept  called  a  Bill  of  Middlesex,  or  writ  called  a  Latitat,  isiSiiillg  out 
of  the  court  of  our  said  lord  the  king,  before  ^le  l&tng  himself,  against 
him,  the  said  C.  Df.  at  the  suit  of  him  the  said  A.  B.  and  one  £.  F. ; 
and  that  since  the  issiiing  the  said  prcccjn,'(ur,*  ^  f»rir,")  and  before  this 
•day,  to  >yit,  on,  Jcc.  the  said  E.  F.  died,  to  wit,  at,  &c.  (/^c  venue  in  the 
iiction  ;)  and  the  said  A.  B.  then  and  there  survived  him,  which  the  said 
C.  n  doth  not  deny,  but  admits  the  same  to  be  true ;  and  hereupon  «the 
said  A.  B.  complains^  by  his  attorney,  against  the  said  CD.  of  ^  plea  of 
trespass  on  the  case  upon  promises,  (or  aa  $heplea  U,)  For  that  wliereaa, 
&c.  {proceed  in  theuiual  way^  laying  the  firomiaee  to  the  fiUdiitiff fBifii  M9 
deceased  fiartneri  and  concluding  to  the  damage  of  the  nkrvrvingfikuHt^.) 


.[•^6] 


17.  Where 
-  one  of  the  de^ 
Jendant*  died  . 
aAerthe  issu- 
ing, of  the  writt 
and  before  de- 
claration. 


-,  (to  wit)  A.  B.  comes,  &c.  (as  in  the  last  precedfsnt  tQ  the 


dagger  (t)»  and  then  proceed  as-  foHowa — )  "  and  one  E.  F.  al  the  suit  of 
the  said  A.  B.  and  that  since  the  issuing  the  sai4  precept,  (or,  ^  tenr,'*) 
and  before  this  day,  to  wit,  on,  &c.  the  said  E.  F.  died,  to  wit,  at^>c. 
and  the  sud  C.  D«  then  and  there  survived  him,  which* this  said  C.  D. 
doth  not  deny,  fcf.  («»  in  the  abwe  to  thh  endj  laying,  the  firomiaea  by 
Ciy.and  the  deceaaed  fidrty,) 


18.  CoNci.ir-       Xo  the  damage  of  the  said  A.  B.  of  L,'    *  ,  and  therefore  he  brings 
siOK of  ade- ', .        •*   •_  •  k       •• 

clarationin       his  suit,  &c. 

Kingj^  Bench  f  John  Doe, 

(g)'  Pledges  to  prosecute  (A)  <  -       and 

(Richard  Roe» 

19.  Do.  in          And  therefore  {k)f9is  well  for  our  said  lord  the  king,  (or,  <<  foi^  the 
debt,  qui  tarn  p^r  ^f  the  said  parish  df ,")  as  for  himself  in  this  behalf,  he  brings 


his  suit,  ^c. 


Pledges,  &c. 


•  ■• 


20.  Qo.  in  ^      /^Qd  other  wrongs  to  the  said  A.  B.  then  and  there  did,  against  the 
trespass .         ^^^  of  our  said  lord  the  king^  and  to  the  damage  of  the  said  A.  B.  of 
^  ■     ,  and  therefore  he  brings  his  suit,  &c.  -  '        Pledges,  &c« 


*'     (g)  This  form  is  proper  in  every  ac*         (t)  The  declaration  must  not  eon- 

tion  by  bUlt  except  debt  qui  Um,  and    elude  **  ad  damnum''  in  a  penal  action, 

r  trespass.  for  a^  common  informer  is  not  entitled 

A)  The  otfissidaof  pieties  is  not   to  dalnageA.   4  Burr.  2021.  2490. 
*  hiatcri«1.5.T.R.15r.(Ante>vol,1.401.) 


Ot  BSCLAHATrallt^  18 


•  IV  THB  COMXOJT  FlRiSL  ik  comvov 

FL9AS* 

Jh  tAe  Common  Pica9.  [•l^] 

C  -^  next  after in  Trhdiy  Tem^  51 

Geo.  3,  (it) 

:,  (to  wit)  (C.  D.  (/)  was  atUched  (mj  ;  to  answer  A.  B.  1;  ^  Mmnp- 


of  a  plea  of  treapass  on  the  case  upon  firomUes  (n)  ;  and  thereupon  the  ^  ^  *^'^' 
said  A'  B.  fay  E.'F.  hia'attomey,  complains  (o\  For  that  whereas,  8£c. 
(^Here  siate  the  cauae  qf  action^  and  eonciude  mt'Jbliom :)  Wherefore 
Ae  aaid  A.  9.  saith  that  he  i\  in|ured|  anci  bath  siistained  damage  to 
theattouiit  of  L.      ■  ^  and  therefore  he  brings  his  suit,  kc. 

Omit  pledges. 


■  ^  (to  wit;)  C«  D.  was  Summoned  to  answer  A.  B.,  of  a  plea  s*  ia  delA  (^) 
that  he  render  to  him  the  sum  of  L^    ■■    y  which  he  owet  U  and  un- 
justly detains  fi^m  him ;  and  thereupon  the  said  A.  B*  by  ■,  iiis 
attomey«  c<kraplains.  For  that  whereas*  %c.  , 

•  *  • 

.,  (to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  who  sues  as  3*  (p  debt  qui 
treU  for  our  ^Tereign  lord  the  king,  (or, «  for  the  poorbf  the  parish  of  **°*' 
■„     ■■,  in  the  county  of  — — ,")  as  fdr  himself  in  this  behalf,  of  a  plea 
tliat  he  rendef  to  our  said  lord  the  kmg,  (or,  <^to  the  ppor  of  the  said 
parish,")  and  to  the  said  A.  B.  who  sues  as  aforesaid,  the  sum  of  £.^-^      a 
of  lawful  money  of  Great  Britaiui  whiah  be  owes  to  and  unjustly  de-  "* 

takis  from  them  ;  and  thereupon  the  sidd  A.  B.  by         ,  hia  attorney, 
complains.  For  that  whereas,  &c. 

• 

. ,  (to  wit.)  In  account,  annuity,  and  detinue,  the*  defendant  is  Au  In  accouiit> 

stated  to  have  been  kummoned  Ut  answer,  And  <the  plea  ia  described  aa      .  ^  _  . 
inK.  B.  bybilL  ,  ''  . 

— I- — ,  (to  wit.)  C.  D.  was  summoned  to  aiiswer  A.  B.  of  a  plea  5?In  cove- 
tludhe  keep  with  him  the  coTCnant  made  by  the  said  C.  D.  with  the*'^^' 
said  A.  B.  according  to  the  force,  form,  and  effect  of  a  certain  indenture, 
(or,  «*  deed  poll,"  or,  «  articles  of  agreement,"  or,""  charter  party  of 
affreightment,")  made  between  them,  &c.  (or,  if  by  the  assignee  of  th<f 


■  ! 

■  ^    I   ■ 


(i)   A»  ^rbaps  a  common  Apia*  as  to  this  short  aecital  of  the  nature  of 

may  be  issued  before  the  cause  of  ac«  the  action,  see  1  Saund.  318^  n.  3.  ' 
tion  arose,  the  same  as  ia  K..B.  [see       (»)  In  case  or  trdver,  omit  the  words 

1.  B.  &P.  3^.  3B*  &  P.  334;]  it  iniUUcs. 

ma^  thereftniB  be  adyisable  to  entitle       (o)  The  omission  of  these  words, 

the  declaration  specially,  as  in  K.  B«  though  (kate^hnical,  is  not  demuxfablen 

(see  ante,  page  l4  n.  n.)  1  B.  &  P»  366. 

(/)  The  addition  needs  not  be  stated  •    (jk)  Observe  the  notes  to  the  fanor 

ia-the  declajaticn,  3  B.  &  P.  S$5.  in. debt  idTK.  B.  ante,  13. 

(m)  As  to  the  distinction  between       la  an  action  by  or  against  an  ezeou> 

the  words  attached  sad  imtnmoned,  and  tor  or  administrator,  tile  Words  ia  italics 

must  be  omitted^ 
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BEGINHIirdS  AH1>   COKOLVSIOKS 


IV  C0Mlf09. 
PLBA8. 


rerenion}  ^  made  by  the  said  C.  D.  with  E.  F.  and  hi3  assigns/'  or,  if 
by  an  A«rj  "with  E.  F.  and  his  heir,"  or,  i£ against  the  assigned  o{  the 
revecsion,  "  made  b}r  G.  H.  for  iiimself  and  bis  assigns  with  the  said 
A.  B/')  and  thereupon  the  iwdd  A.  B.  by  — j  his  attorney,  complaihst 
For  that  whereas^  8cc, 


6^  In  replevin.. 


■  ■         ,  (to  witJ-C.  D.  was  summoned  to  answer  A.  B.  of  a  plea* 
Merefofe  he^ook  the  cattle  (or, «  goods  and  chattels/')  of  the  said  A. 
B»*and  unjustly  detained  the  same  against  sureties  and  pledges  'until, 
&c.  and  thereupon  the  said  A.  B.  by  — — *,  his  attorney,  complains,  &c. 


7.  In  trespass. 


S.  Where  one 


',  (to  wit.)  C.  D.  ^svas  attached  to  answer  unto  A.  B.  of  a  plea 
wherefore  the.  said  C.-P.  with  force  an^arms,  &c.  broke  and  entered, 
&C.  (or,  "made  an  assault,, &c."  reciting  the  trespasses  at  length,  but 
without  particularising  the  /imr,  number^  quantity ^  ot  valucy  &c.)  and 
other  wmngs  to  the' said  A.  B.  there  did  to  the  great  damage  of  the  said 
Ar  B.  and  against  the  peace  of  our  lord  the  now  king,  &c. ;  and  there* 
upon  the  aaid  A*  B.  by  £.  F.  his  attorney,  complain^  thM  the  aaid  C. 
D.  on,  &c.  at,  8cc*  (repeating  the  trespasses,  with  the  circamstances  of 
time,  number,  quantity  and  value,  &c.)  According  to  1  Saund.  318.  a. 
n.  3.  the  declaration  need  not  recite  the  supposed  wtit  as  above,  but 
may  be  as  in  caae  in  C.  P.  inserting  ^^fUea  of  trea/iasa"  instead  of  ^^trt^ 
fiqsfon  the  cascy'*  and  omitting  the  word' whereas.  See  post  thQ  first 
precedents  in  trespass. 

-,  (to  wit.)  C,  D.  was  attached  lo  answer  A.  and  Q.  of  a  plea 


ttffs  dies  after  ^^  trespass  on  the  case,  &c. ;  and  thereupon  the  said  A.  by  E.  F.  hii 
the  issuing  of  attorney,  comes  and  gives  the  court*  here  to  understand  Mid  be  inform- 
ed, that  since  the  suing  out  of  the  original  writ  in  this  cause,  and  before 
this  day,  |o  wits  on,  fcc.  at,  8cc.  the'sa^B.  died,  which  the  said  C»  D. 
doth  not  deny,  but  admits  the  same  to  be  tcue  |  and  thereupoii  the  scud; 
.  A«  by  his  attorney  aforesaid,  complains,  that  whereas,  fcc. 


the  writ. 


9.  Where  one     The  same  as  the  l^st,  mutatis  mutandis » 
of  the  defen«  ^  «     * 

dants  dies.  ' 


10.  CoNCLu-  •     Wherefore  the  said  A.  B.  sdth  that  he  is  mjured,  and  hath  austain- 

tio*  of  a  de.  ed  damage.to  the  amount  of  /,.*—,  and  therefore  he  brings  his  suit* 
claration  ui  C. .  ^  r>    -.    i  j 

P,  (^),  &c.  '  Omit  pledges. 

ll.Do.indehK     Wherefore,  as  well  for  our*  said  lord  the  king  (or,  "  for  Ihe  poor*of 
qui  tarn  (r)«    (be.  j^rish  of       «  ,'*)  as  for  himself  in  this  behalf  he  brings  Ms  suit, 
&.c«  Omit  pledges. 


-**• 


>»■  ■■  ^ 


Iq)  This  form  will  safiice  in  all  cases     <  (r)  See  the  form  and  noteia  K*  fi« 
except  m  debt,  qui  taqij  aad  trespass*     ante>  16  note  (0  • 


0]P  I^BCI^iLJUTIONS.  |g 

And  other  wrongs  to  the  said*  A.  B.  then  and  there  did,  to  the  great  in  aoMMon 
damage  of  the  said*  A.  B.  and  against  the  peaae  of  our  lord  the  king  ;    *^^^^^ 
wherefore  the  said  A.  B.  saith  that  he  is  injured,  and  hath  sustained  ^^J" 
damage  to  the  amount  of  L,         ;  and  therefore  he  brings  his  su!t,'&c. 

Omk  ide^gea. 


*  £V  TEDS  SXCAEqUEM.  xv  th^  bx^ 

•  cvt^uaji. 

1h  the  Exchequer  of  PUob.  C  •  ^  1 

Trinity  Term^  5 1  Oeo.  3. 

y  (to  wit.)  A.  B.  a  debtor  to  our  sovereign  lord  the  now  king,  !•  Bbg|v- 

Cometh  before  the  Barons  of  his  Majesty's  Exchequer^  on  the  ■  ruJJSi  o^*' 

day  of  ■  ■  ,.in  this  same  term,  by  £.  F.  hi»  attorney,  and  complains  by 
hill  against  C.  D.  present  here  in  court  the  same  day,  of  a  plea  of 
trespass  on  the'  case  on  promises  (or  as  the  form  of  action  may  be^^ 
For  that  whereas,  &c.    . 

» 

,  (td  wit.)  A.  B.  executor  of^the  last  will  and  testanient  of  E.  3.  Do.  at  the 

F.  deceased,  (or,  ^  administralDr  of  all  and  singular  the  goods,  chattels,  ^^x.cx  er  adM^ 
and  credits*  which  ^ were  of  E.'F.  deceased,  at  the  time  of  his  death,  nistrato^* 
who  died  intestate,")  and  a  debtor  to  our  lord  {he  now  king  for  the 
debts  of  the  said  £.  F.  cometh  before  the  barons,  &c.  (as  above.) 


i 

-   ' — )  (tp  wit.)  1*0  the  damage  of  the  said  A.  B.  of r,  whereby  3-  Cowclu- 

be  is  the  less  able  to  satisfy  our  said  IomI  the  lAg'the  debts  {or^  if  a/  JecUnitioa! 
the  HtUpfan  tJ^ecutor  or  administrator j^  « the  debts  of  the  s^d  E.  F.*') 
which  be  owes  his  majesty  at  his  said  Exchequer ;. and  therefore  he 
bringpa  his  suit,  &c» 

^  rjohnt)oe, 

PIe<!ges  to  prosecute -s  and 

,,  t  Richard  Rge. 


lA  BBOINMIirGS  AVD  COMCLUSIQlTI 


IV  xirrERioR  •  JJV  IMTEKLOB  COURTS. 

OOUllTS* 

^  *  ^  '       In  the  Court  ^f  Great  Setnonw/or  — 

ConnDence-         C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on  the  case 

clusionof  a    '  ^P^''^  promises,  and  there  are  pledges  to  prosecute,  to  wit,  John  Doe 

declaration  in  and  Richard  Roe,  and  thereupon  the  said  A.  B.  liy  -^ — ,  his  attomejTf 

GreatSw-  ^  complains.      For  that  whereas,  {State  the  cause  ^  acHon  aa  in  dicla- 

'sionsin  ratidnam  the  courts  of  Westminster;  it  is  not  necessary  to  state  that 

Wales  (a).      the  facts  occurred  vfithtn  the  jurisdiction  qfthe  court.'   See  I  Saunders* 

lUjiortsy  74.  Conclude  as/oiiovts  ;)  Wherefore  the  said  A.  B.  saith  that 

he  is  injured,  and  hath  sustained  damage  tathe  amount  of  L*        ,  and 

therefore  he  brfngs  his  suit,  fcc^  * 

In  the  Csmmon  Fleas  at  Lancaster. 

• 

Do.  m  the  .  Lancashire,  (to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea 
PkaTaTLan.  ^^  ^^spass  00  the  ease  upon  promises,  and  thereupon  th6  said  A.  B.  bj 
cMter(a).  -«—,  his  atijtomey,. complains.  For  that  whereas,  8cc.  &c.  {State  the 
cause  qf  action  as  in  declarations  in  the  courts  at  Westminster  ;  it  is  not 
necessary  to  state  that  the  facts  occurred  within  the  Jurisdiction  qf  -the 
court.  See  1  Saunders*  Reports^  74.  Conclude  as  follows :  Wherefore 
the  said  A.  B.  saith  that  he  b  injured,  and  hath  sustained  damage  to  the 
amount  of  L*   ■     ;  and  therefote  he  brings  his  suit,  &c. 

In  the  Court  qf  Fleas  held  at  Durham^  the    ■'       ilay  qf  ^  in  the 

—  yeUr  qfthe  Reign  of  King  George  II L 

Do.  in  the           V    ,  (to  wit.)  C.  D.  was  attafbhe^  to  anftwer  A.  B.  of  a  plea  bf  tres- 
P^"!u^Dur.  P^^  ^°  ^^  ^^^^  ^^  promises,  to  t))e  damage  of  alie  said  A.  B.  of 
^gm  ^a).        I" sAd  thereupon,  theasid  ^B.  by——,  his  attorney,  com- 
plains.   For  that  whereas,  &c.  {State  the  cause  qf  action  as  in  declara^ 
[  •  22  ]       lif^f^  i^  l^^  courts  at*  Westndnster.  It  is  not  necessary  to  state  that  the 
facts  occurred  with^^he  jurisdiction  qfthe  court.     See  1  Satmd.  Re* 
fiorts  74.     Conclude  as  follows :)     Wherefore  the  ^aid  A.  B.  saith  that 
he  is  injured,  and  hath  sustained  damage  to  the  amount  of  X.- 
and  therefore  he  %ring  bis  suit,  &g. 


'  (ii)  1* he  fomiff  it  will  ^e  observed,  in  the   courts  of  Greai  Sessions  in 

nsembles  that  in  the  Common  Hess,  Wales,  in  debt  on  a  concessit  solves, 

and  varies  according  to  the  form  of  ac-  See  1  Sliinders'  Reports,  6%  note  2. 
tion  as  in  that  court,  how  to  decUre, 


n.--.  ...    ■      ■    i7 

*#h»ftfcf  jiiTp*"w*  i#*'M'w  ^^  "■■  II'  II    -  '  -    ' 

A.  Vt)^  — ^  JiH  MtDHM)^  cbm^iM  agifntt  <«.  9;  of  a  pM  f*U^ 

m«pM«  m  tlw  cue  upnn  pramtHi.     For  tkit-wMrcat,  kc  (5r«fir  (Aff  ''■T*^ 

'   tautr  fiction  at. Ik  tie  tufic9iot  eMrU,' md  tl  ieemt't/iatlkejbct*iam,ia§»- 

UtatOli  be  Hfited  te  iMt  mterMd  PfitUm   tkt  tmittUHfiUt.      «M  6  TVnii  Mu^Mlt. 

-  A.  9.VafJr.  Ul  MtonJJj.'lihnMili'  ■gihjjt CD. i.^ of  l>i*Ml &. ^«M. 

'.A*irt*^^    for  Aat  Ylteraai;  fcoi-^AbuvetfKn^foMAMtvr'dnfcr- 
'    -    ,      ■■■      ^.'  \    ■      '  I   -^  '       "  V        ;•      ^        i'.      ■  r      ■'^    ■■^. 

A.  B.  anfl  E.  F.  his  wife  (which  said  E.  F.  doth  9blp  merchandbe  Uo.  ftj  Bunn 
i^hoot  Ac'iaid  "husband,  ir^rhe  art  or  trade  of— ■<  ^  within  the  city  of?"*'  "^"ij"*' 

X.oi9llM))  1^  * ,  their  attomiEy,  compbins  against  C  D.  In  a  plea  offcinrwiic 

fmyOftk  «M  the  case.     For  that  whereas  the   baiil  C.  D.  on,  tec.  at  the  "'^<1>:>'  within   - 
pwiafraf ->■«»-,  in  the  city  of  London,  and  within  the  jurisdiction  of  this    ""^'  ^ 
CM|«4  Wt  ildebted  to  the  ^uid  li.  F.  then  and  now  bein^  the  wife  of 
tboidd  A.l(  afid  then  yid  now  trading  and  merchandizing  M-iihin  the 
said  ^;f  inllie  art  or  trade  aforesaid  alone  and  without  licrssid  hus- 
%Mi,%ccerdlng  to  fhe  'custom  of  1J19,  said  city,  in  the  sum  of  Z..-^— , 
«r  IM^>»  IW,  for,  kt.  C^V'"  »''"^  '*'  Tnaire  q/"  acftoH,  iay'ing  the  fru-        [ '  23  ] 
Mfaffa  til  MC^f.  a^  deicrii^./i'-T  ^i*nt  .siie/t  xalr  tradtr  atjifitrrtaid.") 

*        ■      .■      *'■      '.        .i^-.  i,  ■■'.     •■'■.■ 

^TM^^tke  Cmirl  Mtmime.^  ■-•-'•• 

A-.  B.  by  -M^  )|ia  attolDirr,  otafflftiiiMiCTinA'  c!  &..jn«-»P.  Ba^..«MiM     ' 
^fa^irlfc1iaMdE.r>rt*<JMIWiWtaMt«c»htlMtl»r|ril|VA»aB«F^yd  < 

IB  the  Ht  .or  tit*  of  a  -i— ,  WUa  the  cky  of  Loafcli,  ia  ^ftt^-^titM^l^'^^. 
pkMoa  *«  aMM  vpfen  pi'tiwjiwii.     r«»  thrt  #h»r«H  th«  Mid  S>^.  M  tradti,  fce.C»). 
kiuDg  uicb  toic  inuMr  ttt^Sfitiiaitm,  fc«.  ih-LaMM,«t.  tUn  m^  adtt 
bdng  Ib^  Wfe  of  the  aOl  C .  ft.l*^  t^  M«I  Mttl  t%li^  aM  fffcrchm. 
^tfH7wi|^i|j^Mddc%W^wtVVl>i>e>*Na^,aI«q*aBd»1thouk     ''■'.. 
her  ni^  HudMUid,  acooixHng  fe>  tbe  cayia  of  ^  Mid  cfty,  iuttich    ' 
Mi^thdaF^u^f^MK^«ait)M|iaa44Mr«j«ttHed,.lic,  '.^.* 

;■  ■  '^'    _vV*  *    .^-    ■■■■;  "     ■   -  .-"*"■ " 

ShOu  mttmr  ^^n...  -    ^  ■  .  --  -^  ,..*■ 

yal»ee'C><ifc.tW  ^-^  A-  m.  l>f^iL-k>|-J»  %»i0iLy,-cwijphgWD»..i.j^^ 
C,D.ofaplqa  ^f  tncajwraf,  q^  tlic  GMe  «^  jnBflg|MS^  (or  B*f  ■"■''^A^- 


lm\Aam]lt*mmm,  iMJftM.  ft  Pal.«- 


1^  •*aiM«>M  ua.  ■■at^migMB 

i>  itrrs|ti«L  the  pfei  is.)     For  th«.*fcwe»»,  jk«.  (aitfW-^**^  m«M*W  >«<  M 

'■wvtLtt.      fi^g  i^^fimed  wiiMn  the  juripMiM  (tf  (4r^ouM,«)«t«WH/fe«  ««  />/■. 

:,  :    .  i9wi)  7"  '"ll  innWiJ^  'if  "fl'^  *    ^■  *>'^^1]r — ''  ^''*^  tberetorf  (e 

-    .,    biiogs  his  Euitt&'c.j^jfti^^ie  iwl  ^.  fi.av$rB^^  lie  iR^IPtinor  b  ihe 

ffidC^  I^.iKX'VeieilyDJijiar.Tf^euliCfafthM^  iit  Ijlie  timsoffeyfinj^ 

,         .  tb^lfiD^f  hii%(hp  jdifd  \t  B..  bei:^  i^coiin  ^^'kbg'a  boiiaeMId." 

■    ■■  ■  ./    j:',     ■  ,"'..j.V    .%        '  .J     .■     PWgev»y:-. 

-         .  ,»     ''    ■"*  S*^'''    '■'*■■*"   t^        ;.--.■» 

a*. te  A« '  iCiiicWiwi^-Ain,  ^  i4t)  «.  B.  1^  Ml^bed  V-frnt^^  A.  B. 


At.  h  the  Boroi^  of  SowtkiMrk,  (to  %it.^  A.  1».  bf  -— -,  bis  WlorMjr,  <»m<  * 

^1^^.         |Mds  against  C-  D-'in  a  pie*  of  traaprfta  q^f«^e,.CM(,ii||fB  Kabhu. 

.'■•,-  cd,  ftt.  S^tlfiplg'  ro^r^«|t*r»*aV^e/*B  have  liaftfiened  «  »(  ^ii<i. 

'    .  itf^e  tfinH'ie  Kiftg'a  licnciifbij- bill,  ante  MS,)  '.'" 

P&tetba       '^n  Mr  Voilhiy  Court  qf  tht  Counts  ^ «  '  '  *"  " 

.  ^iTHii  ■, (to  wit-)'  A.  B.  by  — ^  1^ Bitorneyi  ooittplaina  fA ^.  D,.  of 
».fU%  of  ttKHpuss  on  (lie  case  i}pon  pron^ses^  For  that  wjters^  jbe  - 
wHC  Hgfif  ^c-  at,  Kc.  aiid  jtkhiii  tlic  jutiBdiauon  uf  tliisj|g||rhiY^  ' 
iy<ilt(i)1.  Ill    f  "i.]'  *'  '  ".  '  n        "  'l        nf '  ,iiri'  |i  iif 

(lie  ^rowitr  as  (Ae  contract  %ts^,.  la  have  taken  {ila'cr  inUhin  the  Jurit- 
.         ««»,.){«)  ■'...'...*'-        ■■     ••.      \ 


t'Ml 


*  ^r  V#.j£ffla«pr  j«i^i4  ^^sfiAs! 


•    %;IH«»<V  TrtTHiSi  Geo.  3, 

Atdwwitor  -   ,  (to  wit.)llw  BWW  sayedHajeMy*,  CllV<*t^<»*>o  W  the  ' 

"i;^     '  IWMliyi  ivUrn  tray  »i»iin  «pJ  Wlni^  qffif  |u|>«rioT.yigo 


'   («^I  ^tma.  >?,  4^n'.  3.T.-^t^  aefT  l^T-l|ec  lh«  pKc«d»t  tri  Be- 
^ilkfiM,  port.         .'   1      .»,•,. ,     vj*,   '.      *       , 


r.      -J 


I^A  gi»  imr  king,  ta<^>lida»  •!  C>  IX  |i«in|i  W .  Jfa>  Halt  irtMWM»  >^Ti#iwAm 

,         ,        ,         •,  Trinity  Terwi^ Si  6eo,  :i.^ 

>'    ,  ,  (to  wit.^  AJB/eaHnpkin*  rf  her  post  sacred  Majesty  Ckm^^om  oTa  BlU 
kMte,  QiUM»  of  tlie  Uataid  Vngdom'^  Grfeat  «ritain  aad  Ireland,  kc  q^^***" 

ammttn  6rtm€k  4fim^t  thfjhttowng  I)  Vet  iier  a^d  J^niMr  («^^^VNil^.«  • 
*aften  tt^oM^M^im)  lilttfatiwt  «a  yet  panl  the  said. eeveral  nuDS  of 
liSBll,  ^  itt  Vwt  <M»itid|l|i  ^^.Wtk  A>  g^*>M^  s0  to  d»'  hpib  hkbyto 
vImI^  Kfct4|^if|litiiH,  d^^.xafaiib  |Qt  \t^  <^ma«e^ojr  the  sai^  A.  S. 
oCX^-^-^^j  awi  thw Aim  ^  fray  |^tt><,  &c.^     ^  ^    P4ed|{§a,Kc* 


•*    «'  A«.  n«^<^*ffit/.  '    »  •  ■•         »   v- 


^  t     V  •  •'    ■■'■  ,'  ^      >  i     ve 

,'•...      k         .   ■  •     •.  •'         .,         - 

.      JMk.  MpBa  MO  MWQ9R9  OV  *PAMiAV|^T.  . 

\-    • 

My  Original, 
-J ,  (to  wkj  If  A.  B.  make ywi  secure,  >c; then  iummoD)  by  Beipmiiiif  qf 

emmy  or-«iMHt^AK«iig«'^ileg#4f  pee«igie»)iiMit^«te  hrfi#»fnoi>»i^ii8tapee» 

,  whoresoeVei'  w  ^  th€«  .be  ii  England  ^fiSvw.  »«f  ihi»(^)  ' 

vbereaa,  &c^  (de^ciiBing  **f  ditfendpnt''tktrf^^oiM  aa  "^  duk^'  9r^      L    »i- 
«  rttW,"  Wc.  ontf  coficinding  «^f  iVj^)  If  it  be  agamat  a  ^lai^uis,  earl, 
%c.  set  fofOi  JMo^te  44!y  at  tiitf^eginiing  c5l  *e  Qraedf^  and  Aet- 
Mf^  call  him  ^  saiiil  <«  fIttrcylM/*  ^^ 

., (to  #it.>Coinniimd  i!)4V%^^ ^^^' LordT&c. (baviag privi-l^indebtW. 


lege  dT  acerage,)  tfiat>  jtistly  and  -withqpt  delay,  Ir  render  unto  A.  B. 
Ike  mm  of  4.— — ,  of  law«,  fcc.  whick  Ite  owes  to«Bd«e«ai«t  from 

hkiH  ai  ke  eaifk  ;  and  tmlesa^  M!  (o«  «ta«^)  •      *  .  .  "^         • 

•.     ,  .    '       •  ••»-'.  ■ 

6e«-ge  Ike  7litrd,  by  the  gfa^  of  Oi)d»  ^  M  Un%i  tiwtfiwn  ef  SualiiiQas 

Graat  Britem  and  IrcUn^^  %jjiu  Defe^ler  rf*th%  ^^Mi^%c.  ^  %>tkt««  W). 

shori^ of  Middle8€fx,grestiijg.  Comm^^d  the  Right  Hgn.  €. D. Lord,    . 

fee  (aenkig  out*fh^dtfe79dan?s^  tMe,)  (having  ^vifegoof  Ip^en^i) 
;  ,         •  •••       .  •*•*   ^  '      • 


d} 


-Fit*.  K,  B.  H^l.  ante,  7,  8,  &,  I©. 


>* 

'1^- 


HI  JH  fiiioM^  IkatPeg^  iida  ■■»>  T,    «Atfa&a<fiitt'4M»i.  M^t.  161.  & 
8,9,10.  •    -       •     "  Bet  see  top.  Prac.  K.  BirHi^.^«§^' 

(e)  Astolkrelkerpdbutobe%l-      **  .     v 


.L^ 


V 


y  his  «>Wt<ifhMli  etliinn  t^  shfH  a»  d<s  and  if  .#e  trid'A.B#  shall  gi<b 
yoiii  aectHJtf  "fe  pvoaaevte  %i».  aiiity  tfw«  simiiMfi  lif  fpod  Mminoifers 
tM  ^4  ^rl,  lee.  Hiat%e  if  tafere  us  oa,  lie.  wlrtwmewr,*flct;  toishew* 

'    \        WitiicM,fce.  '*         -^  ••       ^        *' 

Precipe  W         ..iiH^iiM.'fll.llif^ 

^**ZStii2ta  ^*  P**^  ^^^  *•**  tc^cral  amtf  of  iMfia7,#r  anfor  akhefof  thei^,  «r. 
PMT SMneQit  mf  pm,  thtfMoffHo  ttie  n^  A,  B.  altfti|!tfcli  «be0V«i|#aMd  a^  taMi 
^1*  (/)«        but  80  to  di»  Mi^kitherto  Wiio^f  i^use^  and  ^ti&doth  teiuae,  to  th^ 


'•  f9 


'^*¥m      I        ^ 


,       .  .  Trifuty  Term^  54  Qet^.X 


K.  B, 


Jfr* 


■gkuilitall^ 


•• 


Do.  ai^aintt    *     0  ;ff>(lo  "^vjt.)  A- 1.  i&pni|>lai|is  of  C  tX  apd  £;«*.  the  &|Md  C.  D^ 

t^,  one  an     hairing  bftvilege  t>i  t)arliaTOent,  and  the  said  IJ.K  being:  in  the  tibslody, 
Bl.  P.  anii«n>  ^       !?  V-*.     -    *     -  •  1  •;      w      .       ^.  -  ^  ■ 

other  Rotfpi-  ^'  ^ ^  l'^ ^ ^^^^s  on  the  case,  k«^  For  <M^d||p|PM»  kc, 

Tileged*  "^^ 


»>#itia>tiip  «M»  i^iiaiw^'ot.  aaioi  waito  iii>iii<ly<a|J  and^Mceit 

'    tide*  to  iwfaiiiii^lia.  piwujiiiV  *Mi  tm  alia  >MMd««,' #l#^  iMf  .  K.  B:  T 

aat^lKiOy^iO^   -                      .  ••  cdit-5>9.     '     *           ♦ 

(/)  The  dvelaratioiiahodi^ omit  f9le  '*             -^      -^^  v.# 


f 


iMhs*  U>  Mat,  tw. )  «a»kf»  Mift  IM  M<jw^'»  yy iwi.io  ^  — 4«  rf>  an  in  K. 
«•  hiia  mf^lnn  the  uid  C.  B.  wwwiMng  te.^>»  Imm  if  Uw,.B»lf  in  B.  asMMt  a 

wd  fCMUMi  i  W4  Ms  np«^  to  tain,  tK.  -  STp***" 


•  • 


The  ilMlfniNMi  ii  ••riilqr  «f  ihft  Ulf  •likli^g  l]i»  fl^ 


^|D-^»)  A*  ^  bjF  C..»»la»f«ttffhMqri^  Donpihuv  of  jOkoIlishl  Befirniing  of 


* 


k  this  aape  tsro^j^lB.  c%pi«  into  hi&M||aiya  CMfix\^  tfa^  Bentfar^reo*  Mter 
here,  1)7  C/I>«>  his  altoraejr^  m^  brought  iMtotbois^me  court  hor»  liis '*^**^*'^; 
cntsn  bgLaykpKJbe  illgiit^Bdli.  E.  F.  hftfiiit  pnVUoge  of  picrago,  • 
(or»  if  agaiMliao  M.  I!.,  Mii»2^«g»i|ist  9*  H^Siq.'*  having  yrivllifc  «f 
jTJiaiiiitiitf)  of  a  plbaf  Iffipaafcop  Hie  cay  ,%cc. ;  aad  IHey  ye  ptedgo# 
for  the  pitMcqnliMi  thffteofi  to^dti^j^  ipio^Mll  %.  ^tm  \  which  said 


lOU  fiiildW*  in  thoaf  worcfi^fliii' jtf  to  »>  To  )he  |n«c9a  of  ourlorji* 

the  king  if  thf  Bei|»h.*-^te  wk,^A,  1  by  C.  P.  t^:i»*ii||f ,  o<|^i^.     *     . 


\ 


«  * 


•  •       •-• 

lit.  aoAiKtr  coBffoATfo«$  Am  ■«nmr|t»oft»i  *       .         / 

^HB^y  ?>r«f,  5 1  <>#).  3;  • 
■>  (to  ifii,)  Thci  «Myor  and  eoipmaaai^f  and  citisBMia  of  thes^kratkm  . 
^ty  of  ^ —  were  afmhei^  (y»  "*  wnnngDed^^)  m»mtnn  A.^  B,  of  a  H^t »  co<s 
plea  of  trespgias  cir  the  e^e,  ke^(or  aa^tkTe  idet«i  j)  and  i&ereapon^  ^**^  ; 
said  A.  B.  bf  E.  F.  Iiq  aitornej,  eqi^fkihi  gu^  Whereat  tM  said 
XDayor  ted  coiiwpgUir  >mA  ^'itJy^imrj  l&9»  *  ^ 

,  (to  wk.)r  The  nen  inhabiting  within  the  hmd^of --: 1  Bb.  AguiMt 


in  the  coun^r  of -*«, — ,  wep  MWachwii»  iiaW  il.  ■•  wto  i«ea  as  ^undMors 


I     <>■         ■■     I     ■■     I  ■■  ■ » ■» 


<iQ  8et^'  cifet  aad  law>J2l(aund.  V4.  • 


»*\ 


^  KBUftOir** 


• 


^'    *-  ,        IV.  BT   ANB   AOAIlfST  ATTQBMIBSi  ffcT 

V  DecUii«l%ii  .      ^''*«*« — y  (^^0  ^*  &*  fjfentlenMMif  mtt  •f  tke  Attqi«iB|  of  tjbe^couit 
'  %y  an  Mtor.     of  ourvlcNtd  the  DQrtr 4iMb iMlfioffe  the  kiof^ Uhnaefii;  litkift  iNMit  tilre 


^neyin^.^.     ^^pqyi^.ifc  ilt##iii  ^IWlj^ p i  inii%  to  tiia.UbcHi<» j>id yivilego  of 

ip'iuiWhiiii'i  a#gii<i  mttiimf  mfi^M|^%1^^l^%  df  tlM  court  afore- 
;    m4,  fiapw  >|^t  ii|p|»il^>i>\  HW*  JJlt-^HlBOf ed  Wa  tb#«ldMe5HUt, 

'4o.     ^      •     tomM oCtiiejcbiirtbf  omr  lerd  thftnow  1^,4)^0 ^<iiei king  Vwniiiiri 

'    being  preaent  here  in  cpwt  in  hh  opn^fKnofi  f^%Mm  •f  treeiMBs  on 

•  tRe  aftie,W]iN>^the  pM  iL)  ^Hp'liri^iA^ibili^  «k>.w«^iCeiltf  %f 


1  *  •       •.    ^4 


f 


Do.  when  tbe    '  ^V^»ltf  ?^  .«e*to*c?*ibii^,  TW|#tlle*--U.  day  ef 
cause  of  ac-   ia  thiT  sIsMlt^'oMtf  iSSn  df  offT  RrfTlMlkHKIMft  A.  B.  br 


S^SX'^Ih  «A'flifWfc*^'^^«^  df  (be^«lfcW«riS^df  fc^^  i;^  onf.said 
ia  filed  ^nva-  lord  \he  |iiig,  bclM^^e  A^  WmS^  htMribt^  to  (lie  ccmase  aiM 
<^^<»*  ftfactiee  of  #a  aaihe*codrt,4|i8  ^0hnjA  hM  against  C.  D.  gentlemaoy 

one  of  tlie  attaffhies  ohthe  samu  o^l,  ittd  filed  the  same  b^U  as  of 

THoi^  Temi)  in  the  5  (st  y^at  of  the  reign  of  pur  said  lord  the  Yi^gj 

which  8a!4  4111  aiMfii  il^  tl|haa  «gM4  that  i 

a/b.  confj|^8|8^--4  fvk.  335/2  SfllDd.  ^ 

^  •     ■  .- 

.'  •  /     '  *  '  •  '^*   »  •..  •  V     '    ;•  ^         Trinity  Temij  51  Oeo.  3. 

Araxfiit tli#      •  ^.^  *  tltfr ^'V '^ J'i*  c«iite|ft  of  C.  tK  Elfdre,  marahal  of  thi^ 

Bvnihai (tf).     MaralNCIiea^ d^jt MriffclM iiow«Hng9 before  ^e jfing hi^Aselt^ present 

t*^^}     .hereV;<;purt,' vlAlo^iim  (lils^T  P^on,  ff  iplea  of  tf^^spass  on  tli% 

case,  (or  aa'llie  p}ea  is  v)  For  ttivlt  wR^lChls,  sc.  f(Btif&tude  tw/oUowB  t) 


.    to  ^e^daRMige  of^th^^  said  A>  B.  of  h,^^  and  thmfore  he  prays  ir- 
V       lief,^c.     *    •     A       a    ;     /"•      '  '  •TPlcdge8,8ic. 

' '.  ;  (a)  Tbe  like  m  de%t»  laa jpoil^  dedar^lioiyk^^jaebt^r  ail  efcape. 


«8 


In  rhe  dmrncn  ^Ptem.  *  >  ^    '    '  ^  .  f.vi«o»». 

— ^-^--,  (to  wit'.^  C  !^.  Iras'attached  fty  his  Majesty SVrir  of  privf-  DecUrttHm 
1fege>i88Q&Dg  out  of  his  said  1«f  ajesty's  Coupt  ot  ttio  Bench  hert,  to*  tm^  ^  *^cT* 
swiBr  iMto  A.-B.  gmtlcnan)  on^  of  Uie  atto^e/of  tlft  same  court,  ac-     ^ 
cor^B^  to  ^le  liberties  and  privileges  of  the  s^e  courts  for  such  at- 
tonuesy  and  other  tkltic^  oT  the  same  coi^lt  fram  time  imteemortal 
naed  and  approTjbd  oAherem;  x>f  ^plea  of  trespass  on  the  cafte,  &<^.  (or 
as  the  cle%  is)  ;  and  0ieretipoh  the  said  A«  B.  ia*hia,own  ^^f  soh,  com-    \ 
pfauna  thht  ifhf  r^S|  Sec*    *  "  *    *      *•  ''        Pliedges,  t^c.  ' 

■     "  a  •.'•'     ^*  •••'•'      .'.f     .'      i     '    • 

*      •    '^.*"'^  •     *  7VW^7Vm,*5l  Giro.  3i 

'      To  {he  Justites'of  oitfTArd  tKe**Ktng  ofShfe  'BencB. 
-f  (to  wit^  A.  4l  by  £.«  F.  his  atfomef ^  com\>lalna  of  C«  D.  sni  ottufffr  sa 


genti^nMui,  out  of  ^fa^  attdNies-of  Ms  MajeMy^s  Court  of  \lie'  Bench  ^^^^^ 
liefe,  preaeiA  here  in  caui^iA  pig  <s%m  person,  of  a  plea  of  ttay  as  W   ^  . 
thc^oaflti  fc.X^^tht  fita  h>    ^Poc  that  ^t/ktrt^y  ^c.^ 


■  *   ■'  ,  (to Wfl^)  9e It  »em'efiftei:ed,  That  db  •^-^  n€xt  after  — 4*^  DeclnwiaNi 
ID  (his  aametenn/A.^B.  came'intic^hi?  Majeity^s  e9urt  df  tho  Bench  ^?|^j^^ 
here,  by  E.  F.  lii^  attorney,  and  hrdught.iiito'lhe  same  .court  here  hia  •Pr^""^' 
cettaiii  bill  against  C.B.  {fentHAnap  one  o(  the  attomie»'of  his  said 
Miijesty*!  Couft  of  the^Bench  Ji^re,  prg^i  here  in  amttt  in  his  own 
pcraow^pf  a  plleajtf  tresptaa  on  tha  caae>  ^c,^  anfl  there-^aai  pfed^ 
CiMn^pioaeciitiAi   '         **  *      "*  "*     "^  -j-»#  .^    »^. 


""  'TaHheJvtfMaofoor.ixiltfthoKiiniofiiieBeMbh. 

■    ■    ■■  , (to nHt.)  A.  B.  hf    ■*■  '  "i  his  attorney,  oomphdna  agaiaat  Afpiimt  tha 
CD.  Eaqvire,  wrden*of  his'  Maj^aty^s  ^An^  the  fleoi,  P^^p^"^^^^ 
here  in  aenrt^  iir  hia  *wb  person,  of  a  f^A  of  frespfts  on  6ie^c$fie  upon 
ptfiBiaea  ^ar  «•  4^  fiem  may  ke.)    Tot  that'triWMalh  M;  f4bMmikJ    , 
to  the  d^BHiK^of  tiia  said  A.  B.  of  L, — r^^%fi6  thopefore  he  ^ys  Ve*    . 
ttef^&e.  •/-••..-      '  •    ••*    •.  •      ./^      •      . 

.  :>?  "» "t  (10  Jri|.> At  B«|f4fri«Mi,  dl^e  of  f^f ^e  clerk%%f  E.  F.  at  iuift>r«iw 
eentlemao,  one  of  the  «wom  clerha  of  th^  Office  #f  Pleas  of^MaJMa-  <f  .^^  "^ . 

EzcbeqiMr. 


«.  .|ei«  ill  court,  te  M^e^day  ii^J  p^  of  ^Qietpasft  .^d^  tM  we,  lU^  (9^ 
ift  the  Plea  tt;)  4Por  iha^  W^ar^lic^  '  /  ,,..".. 


in  the  Mht^  Boi^  9^fg^  ;  .       ,- 

AjgoMtone  .  'j  i  ■ .  ^s  (to  wit)  A.  9*  bf  E«  ^  Us  i^apiyt  <^ofiipi«ias  agidoM 
^fa^mrv*  ^'  ^  fHitMdiny'oiieofthe  swomcto^  of  e.k.  £«^  one  pf  the  six 
£v^ef  «<^^  <^  the  liig^  Qgni*  4|(  9N»o«y  of.our  font  th^  hoW  kui«, 

iO|iib  pfifn  |vo^riaei4  (qr  «i  ihe  F^ih^i^)    I'oc^tW  vh^eas,  kc.  (|iro- 
Vo#<^vMhi^i^a«l  i^m 


»■■•—•  , .  ^"  I         .«•         ^ 


• 


I'*  TmffTf  "^" " 

by  ■>  w^kit    jip^  Im  Dow^uiy  ip^  ilic  Ti  111(1 1|UjiM||||ii  1% H  ||i  iq tf  ftr^dM 

■'■■•■',      friend  tf  Mi^  niii  Jbrft  «anplai|l)  of  CO.-  boftg^  Skt..      (3  S^ud4> 

,  .    Jir.f.T«l<fo.J      "•  H        >         '  •        ,'. 

-.  '  ,  ^     Omitpledgeit,. 


« 


B«; IB  Q»P.        -^ (t«(.^"«t.M*>b.'*i!»  n^W  ^  flfrsver'A.  B.i>f  tf  pica  of  troff^ 

^  ;;     .,.  .  ftttUm  tl^«aaii|tM%)n4  tfaireusffi^.4M  fi^d  A-  B.  hy  E.  if .,)fho  is 

."odiaiWd  l&3f^4^  4o«M  «f«ur  lori  l|iolkii^«f  tho  B/Mcb,  hef»  to  prote- 

ot«a.fer^Ui«  mii^A.  B.  #ll|wate  iiififtC  wkhi^  ^^tQ{2Ji  y^^.  as 

'^mn  tfm0nlUI^%  a>idA.<B^»  ■owyitinn  Hwt ytoereai,  kc. 

■     ,    .  :<;    \  '/.  ..  •*    ... '.  •••-^.  .»•    .  ..      OiBtt^pWaes. 

.    *        *     •  ■    '     *'    .  *  '  •*    •    .  -*'• 

l>o.  hy  ih*  -  *~^%X«o  iiiifi)  it^BTtM  C.  D.  aasliBao»:^Mkef0^u^  affi;il»ts 
aMif^eteftof  a  of  JR.  .F.  II  jjptr  ||<jrf^r3brdiny  tp  the  oireral  stadMU^'  ^iv'^iyiliyha^- 
UnknijpiiA     pi^^  ^ofofkm  ^QkM.  hmd^j  iic.    For  that.  vbtrif%  lE.a*       ^ 


'  "*/  . :  M  <^  ff  <m  the  c^ly  silc,  Ay,-^*r  (Jh^^iiHaHMhMifVtWfcae  »1^  At- 


A? 


»     *  ' 


Of  »MLAAATtOM«. 


(t^Hit.)  £»  f.  w«€  atl«ich«4  to  aotwier  A%  and  A.  urignoot  of  va«ticvl4k 
fhm  eafMft  and  offecto  of  &  O.  a  baiikru^,  acoofiuig  to  the  Mtoral     'f  ■'^"* 
statutes  coneerning  bankniptat  of  a  plea  of  troepaai  on  die  case^  Ice  ^*  ^  ^'  '* 
and  thereupon  the  said  A.  and  B.  assignees  at  aforestfdt  by  G*  H.  their 
attorney,  complain  that  wherea8>  fce.  • 


■■y  (to  wit.)  A.  B.  and  C.  (the  said  B.  «nl  C.  being  assignees  of  Oa*  by  one 
the  estate  and  effects  of  £•  F,-  a  bankrupt,  fcc.  according,  8ca.  (as  above,)  j?""**".  •^ 
complain)  kc.  •  *  •  afsno^erT** 

* ,  (toiwH.)  A.  B.  assignee  of  the  debts,  estate,  ^nd  ejects  of  IW^bythsas- 

C.  D.  late  of^  &c.  heretofore  an  insolvent  debtor,  and  daly  <Bachorged  yy»*qfo» 
from  impriaoonient  in  pursnance  of  an  act  of  parKament  made  at  West-  debtor, 
nainater,  in  the  county  of  Middleaes,  in  the  — —  year  of  the  roign      [  *  ^  1 
of  bis  present  Majesty,  intituled,  ^  An  Act,  Sec.'*  conplaina  of  £.  F. 
being,  tec.    For  that  wbereasy  &c.  ** 

■     ,  (to  wit)  A.  B.  tyti8tee.of  Ihe  sequestrated  estate  and  effects  of  AfAiit^ho 
£•  F.  bankrupt,  according  to  the  force,  form  and  effect  of  the  several  ^'^E*!^  ^^  ^ 
atatotes  loade  eoneerstt^g  bankrupts,  in  that  part  of  the  United  King- S|«  sJot«b 
dom  of  Gr^at  Britain  wid  Irohmd  called  Scotland,  compluAa  of  C.  D.  sets  of  psiHa- 
b^Bg,  &C.  fa9  in  common  Hue9y  txcefki  st^^Unf  the  filaantiff  "  '^rutet  "•"^ 
a/*  the  se^uestTBted  ettate  and  effests  of  Z,  ^.  l^c,^  uccordmgy  Ufc***) 


lb 


yiU  BY  AMD  AQKtt^T  SI^BOUTOaa'ANP  AmCIWISTAAfORS. 

Mdrkham  and  Le  Bianc.  * 

Trinity  Term,  Slat.  Geo.  III. 
«— ,  (to  wit.)  A,  B.  executor  of  the  last  will  and  tostaaMspt  of  £•  F.  BeJ^inniiig^of 
deceased,  complaine  of  C.  D.  executor  of  thd  last  will  and  testament  of  ^y  iit«xec^ 
G*  H*  deceased,  being  in  tl)0  custody,  Ico.    See  1  SauhcJ*  1 13.  n.  1,  2.  tor  ^funiasA 
Tbe  form  is  the  same  against  an  etecutor-«fe  oon  i^^  1  Saund.  S65.  J^^^^*^ 
In  debt,  whether  by  or  against  an  executor  or  adn^inistrator,  omit  the 
words,  ^  ovfto  to  andJ[     See  aMe,  13.  ^ 

— — >,  (to  wit.)  C.  D.  executor  of  tl)e  last  JriW  and  testament  of  Gt  Jk^  in  C  P. 
H.  deceased,  was^atuched  (or,  ^  fummonrd")^  so  answer  A«  B.  execu- 
tor of  the  last  will  and  testament  of  £.  F.  deceaaed,  of  a  pletf  of  tres- 
pass on  the  case,  ^c,  (or  ao  the  yUea  is  :J  ^md  thorovpon  the  said  A. 
B .  exeeator  as  aforesaid,  by  G.  H.  his  attomef ,  coas^lama  that  whereas, 


nuiMBtJ'aior 


chattels,  and  credits  which  were  of  £.  F.  decease^}  at  the  fiase  of  his  .^gf^^^^  ^^  g^ 
death,  who  died  intestate,  *complvns  of C  D.  administratoi:,  f'c.  (as  ministrator  in 
above),  being  in  the  custody,  fcc*  f  *  SA  ]    * 

VolII.  D 


rk«. 


*  ■  •  • 

p AB^t^S;     ^^^  i%^^atted^*J  lo:«aswer  w»|o  A.  B.  adj^jfliftistraior,  &«.  ^.arplea. 


•# 


Proferi  Sv  an  >.    j\pd  the  said  A-  B«  brings  inio^  coyrt  her.et  tbe  li^Uers  tostamentai^ 
exccutpr  ii>     ^ f  ^^^^  ^j^  £  p  deccas^,  whcriK>y  it  fuUy  |i|>pcars  lo  the  aaid  court 
'  «       .    ;  ^^«i  tba^  the  said  A.  B»  is  executntr  of  tt\^  la^  wii[  and  UstamcDl  of 
.   <     the ']^aid  E«  F«  deo»aApd»  and'ii^th  t1i4L executfton iiMbrQof>.fc«. 


« 
*  » 


•  — 

Conctusion  of  '     f  To  the  end  of  all  the  counts  in  the  dectarationJ^—'-^YeX  the  saicl 

a ^**^^''^,^^  C. D.not vegarding  his  said  promises aod  underiakinga^ b^ contriving 

istraiiofr  in  •     *^  intending^  to  deceive  aod  defraud  the  said  £.  F,  in  his  lifetime^  and 

K.  B..  .  the  said  A.  B.  as  aanvnistrator^  as  aforesaid)  after  the  death  of  the, 

1,    ,''  '  said  £.  F.  (to  which  ssrtd  A.  B*  aft^r  the. death  of  the  said  £.  P.  to  w^ 

on,  Vc.  at,  &c.  aftTresaid,  administration  of  all  and  singular  the.  good% 

chattels,  and  credits,  \%hich  were  of  the' said  £.  F.  dec^sed,  at'  the 

time  of  his  death,  who  died  intestate,  by  Charles,  by  Divine  Provi-  ' 

((ence  Archbishop  of  Canterbury,  primate  of  all  England,  a|id  fnqtrd-. 

'."*    '  ..^ '  '.politan  in  due  form  of  law  was  granteif,)  in  tHSs  behalf  kath  not  as  yet 

-    -^    •     ^    paid  the  suid  soins  of  money,  or  any  p^|t  thereof,  to  the  faid  E«  i*\  in 

.    -"        'his  lifelmie,  or  to  the  said  A.  B^  administrator  as  aforesaid*  since  the 

.    death  of  the  said  £.  F.  (although  often  requested  so  to  do;)  but  lie. so 

to  do  bitth  hitherto  wlioHy  refused,  and  still  refuses  to  pay  the  saimes 

or  any  part  thereof,  to  the  said  A.  B.  administrator  as  aforesaid,  to  the 

damage  of  the  said  A.  B.  as  administrator  as  aforesaid,  of-         ;.  and 

therefore  he  brings  his  suit,  8cc.  '         ,   «. 

.   ,  •  ,  Pledges,  &c. 

PMiertbyan       (To  the  e7id  of  the  declaration  to  the  xvord  j^uity  ^i\  lU  ^ufira.J/ 


f^^**"^*^^^'- And   the  said  A.  B.  brings  into  cour.t  here  the  letters  of  adminis- 

-.  tr^tion  of  the  said  archbisliop,  Cor,  "  ^/i/icjfc,  &c.^  vbich  give  sufficient 

.  evidence  to  tho  said  courjt  here,  of  the  grant  of  administration  to  the 

said  A.'B.  as  ajpresaid,  the  dale  Ivhcreof^is  the  day  and  year  in  that 

bcMf  above  mentioned,  &c. 

Pledges,  &c. 


> 


K  * 


.  *. 


«  « 


» 


*II£GI/AliA.TIONS  IN  XS&VMmn. 


t*35] 


«• 


*    .  • 


r.  ooMMottr-cownos. 


And  wlierefts  also  (a)  Ibe  saidC.  D.  afterwards,  to  wkk  on'the.^jr  VTV  vantX 
andyc^r  Af«r  (d)  aforesaid,  In  London  aforesaid,  in  the  parish  and  ^*r4.^i^^jli^ 
aforesMd,  was  indebted  to  the  said  A.  B.  in  the  Further  sum  of  L,      ■%  jh^itmif^ 
oflikc  (*) lawful  money,  f«r,  fee.     .*  •  otwu., 

.  *'  {Shre  the  tubfict  mattef  of  tht  debt  mutt  be  stated^  as  that  the  plain" 
^f  had  BoUt  land  or  gor^ds  to  the  defeAdant^  or  done  ivorkfor  him^  or 
Mknt  money y  l^e,  a»  in  the  foltovnJig  counts^  y^und.  $50.  n,  3.  and 
escefit  in  the  eounCa  for  money  had  arid  received^  it  must  be  aHeged 
'^kat  the  debt  %t>as  incurrmf  at  thie  defendant's  request,  1  Sttund,  264.  n/ 
I.  the  eount  then  proceeds  as  foflowmc) 

nd ft  hn  sflefii^ tnsjtance  anfl  request,  and  beinj^  aoindebted,  he  ^l6 
Bud  C.  D.  in  consideralion  thereof  afterwards,  to  wit,  on  the  day  and 
yetr  last  aforesaid,  in  -London  aforesaid,  inrtlie  jiarish  ^c^  ward  afore- 
said, undertook,  and  iten  ^d  tllem  faithfully  promised  the  said  A.  B. 
(0  i>ay  bixA  tbo.aald  last-mfpiiMd  sum  of  nibfteyi  vhen  lie  the  said 
C.  D.  should  be*  thereontc^  aftervavils  requested. 

I 

*And  whereas  also  afterwards,  to  wit,  qq  the  day  and  year  last  afore- ^-  Th»  usual 
said,  in  Lon<ton  aforesaid,  in  the  parish  and  ward  aforesaid,  ij>,copsiide-^J[™  ^^^^ 
ration  that  the  said  A.  B.  at  the  like  special  instance  and  re^jiast  oirwt  count  (</). 


the  said  C.  D.  had  bef^e  that  tin^f  b*c. 

(Sere  insert  the  sttb^ect  matter  of  the  debtj  as  in  the  ft^hipfing  c^^nt^ 
<tnd  then  proceed  as  follows  :j  , 


[•36] 


(«)  If  there  be  no  special  count  pre-  that  the  spmrnqi  breach  may  appear  to 

fltding  tiM  fiMf  indebitatus  Ctfdnt,  the  be  afUr  the  money  payable  by  the^bill, 

&nB  imncdiaMy.'aftar  Che  eommenee'  aotey  &e.  hmmme  due. 

nunt  pf  the  declaration  runs   thus-t  (c)  If  the  vrtiidt  "lawful  money  of- 

'VFor  that  whereas  the  said  4^.  D.  Great  Britain^  have  not  been  bafer^ 

heretofdre^jo  wity.ii*— roiithe— »-day  nkentioaad*  harip  iasert  the^i^  instead 

^-^-^y  in  the  -— «-  year  of  .qur  Lord  of  the  words  "tikalftirful  moDey.'' 

•»— ,,  at  —— ;  ^n  t^p  county  of  -*— *  (d)  As  tb«  plaintifr  may  reeover  on 

was  Indebted,  t^c.       ^  thf  indehi^|Us  e^unt*  tiiough  no  con* 

{B)  rf  there  be  a  special. c«ifuU  pre-  tract  for  a  apecifia  price  be  prQ«(ied»  tho 
ce^g  tbe  indebitatus  count,  it  is  pro*  quantum  meruit,  of  wklebant  cewii 
per>  "especially  in  declarations  on  bills  seems  uanecessary*  ani  n^re  the  de- 
Bootes,  tjEViniert  in  tHecommon^uQU  claration  it  othfvwise  loilf>  slKwld  bii. 
a  t%  as  recentas  possible,  wittt  refer-.  opiUed.  3  Sauad.  123.  fi.  3.  [  Aa^  • 
m%  to  the  title  of  tbe  decUu^Hioiii.  so  toI.  1.  337. 392.^                             -     ■» 


\ 


4&|B<UUAiLATIOKS'  IN   ASttTMPSfT^     4 

coMM«ir  -  he  the  ntU^C  D.  uiiclerteok,  and^  then,  and  there  faiffafally  promised 
GoviVTs.     ^  .^y  A«  B.  to  pay  him  «o  much  huoneyt  as  he  therefore  reasonably 

~  to  have  of  tfkt  said  C.  B.  wbeH  h'e.the  said  CD.  should,  be 


thePetiDto  afterwei*ds  requested.  And  the  said  A.  B.  aVers  that  he  diere* 
fin^e  ttf^^MMlily  #bs6rve^  to  ktife.of  flW.^d'Cr.  Du  ^ibe.  lUrther  sum 
\rfX/  ■  ,  df  liko'laAPfiul  .iQpney)  to  wit,  i<i  London  albresatd,  in  the 
]|ltfish  «nd  Wacd  afoheseid/ whereof  the  said  C  D.  aftewutrdBi  to  wit, 
■in  tlie.day  iM  year  tetf.MMeaM,  jftereiMid  Aoiiee. 


»  * 


9.Tli«  te«pF*      (&Klf  fit  tk^cbovB  qttantum  meruU.to  the  dagg^i)^  mad  $Aen/kr6^ 

^onfTcoilnil^^B  the  said  laat-tnenil^ncd  g^oods,  waree^  aj||^  iilfr«liandiKe»  At  the  tinae 

tc^tde  atfid  s%le,  and  detivfij  thereof,  were  Bpasonably  worthy  whea  the 

fi^d  C.  P>  should  be  thcreunt^afterwards  requested.  And  the  s^d  A« 

9-  Avcrs,  that  the  said  last-mentiooed  gpodsy  w^res  and  |nerch^p4|ze» 

-^t  tkf  time  of  the  said  sale  an^  de)|ivery  thereof  were  .reasonably  WQrth 

^e  farther  wv^  of  I^. s  0f  lill9«  lejvful  mfgrnji^  ^  ^i^s  u>  Lond^ 

a£M*eaaid,  in  the  parish  and  ward  aforessad^  whereof  the  said  C«  D^ 
'^i^erwmist  tp  )i(|t>  oi^thie  day  aQd  y^jur  kk»t  afoiyiiiiUliere  h%d  iw t)ce, 


Taop^TT.        ^^  indebitutus  countie  a»  antt^  Mf^M^e^tdng' these  words^  ^ibr  ft  cer-; 
3«  For  a  f^ee-  ^^^  messuage  or  tenement  and  preifrttes,  wkA  the  apptlftenantes  of  tft^  . 
fwjld  ea^tate      ^id  A.  B»  situate,  lying  and  being  in  the  parish  of —^—,  in  the  county 
reyed.    *''*'  ^^       ■  >(/)  before  tl^t  time.bargainedi  sol^  and  released  (fi)  by  the  » 
[  *37.]       ^^^  ^'  ^'  ^  ^^^  ^^1^  ^'  ^*  ^"d  ^t  his  special  instance  and  request. 
And  being  so  indebted,  he,  (Conclusion  as  antcj  35.)-  ■  y.,  P/i^f-gyafi^ 
turn  meruit  thereon  is  as  ante^  36,  inmrting  as  follows  j  ^*  had  l)erorc^  that 
time  bargained,  sold  and  released  to  th«  said  C.  D.  a  certain  other 
inessaagc,' or  tenement,  and  premises,  with  the  appurtenances,  of  the 
said  A.  3.  -situate,  &c.  he  the  said  C.  1).  undertook,"  kc.  (Conclusion* 
-    hfks  arttej  36.)  (1)  - 

2.  For  a  copy-     'T/ie  indekftafUB  count  ia  as  ante,  Si,  in^/griing   tktte  mof^^  ^  km 
i\uTendtred.    ^**^'"  mes8uage%  \mdi^  and  tenements,  with  Hre  appuKemnccs,  siMh 
,   lilev  &€*'(A),  before  ^Hktt  tfcne  bargained,  sold  and  surreitdered  by  the 
■  *'■'■»«■  t      ' 

(e)  Thil  courtf  H  n^'in  practice  be  a  irroand  oPnoMnit,  1  Esp.  Ke^ 
adopted,  eaeept  "wlken  the  demand  is  2r3.-^l  Taunton.  57t),  13  East.  9. 
fm  ge«ik  sold  and  delivered,  or,  bar-  {g)  Thfs  alle^thm  wiU  depend  on 
gMeed  ami  sold,  and  the  ^^(hitam  inte-  the  nature  oflbd^conveyance  as  whoCh- 
riril,  eeent  appeirs  to  be  In  all  cas^s  er  it  were' by  Tease  and  release,  feoffs 
siMrtent^  -       *     •  inent,  lie.   If  not  conreyed,  only  state 

</)  ^  i*  Iffhll  but  tiimecessary  to    the  sal*. 
.    s«aletbeflHi«ll(yh,6EIM.348.  Ifitals.       {*)  Tfa/^  note  (/). 
•rMMwd  the  varianee  mty  in  some  eases 


t 


^  (1)  Vide  NtUon  r.  Swoh^  13  J^hm.  Hep.  483. 


k. 


wmd  A.  B.  to  ftiMi  Ar  IIm^  Md^G.  D.  wi  pt  iiiii  ijufcl  i«Maiic«>  We.  i-  ^f »9t. 

thut  -lirtli  Twi»bMh#»  toM  ud  amrraidtfed  to  thd  for  the  triid  €•  D. 
Mitnui  a«ktc'oiMMi\fHik  Ipnds  »nd  tMrm^«ts»  iviik  th«  pfyrtp^picf, 
wkmaUy  k«,  te  tte  Md  C.  CI;  mmipnfi^**  Ipo.  (CQfichMi6»ift  «•  mi^ ,  m,)  , 

IV  aiN^Mtlii»«e9aiilir1l»  car  sn/^«  35,  int^Hif^  tkcwe  wsrifo,  «  km  ter^  3.' For  « |<ft»e. 
tdb  HMMUftg^ay  bttdi  and -Mnememt,  wkhrdie  ttpfmntnu^e^  ^tti«to^||'^^^*^^^^^ 
(f)  fcc.  belbfe  that  tiiMe  bafgufwd,  sold  mnd  astt^iwd  by  'tli«  said  A.  B.  4i^xiW. 
to  tli«  m5C.  t).  Bad  at  M^  aputinl  imttkacd  and  'Tcqueatv  lbril«  r««     .' 
maioder  of  a  certain  term  of  yeafs  tben  to  coipe  a»d  uneSfiilrH  ttetifw 
"And  being  so  indebiCd)"  8cc.  (Conc|usign  as ant&y  35.)     ■  'The qtum-      [  *  3d  ] 
Utm  m^tuit  thereon  u  Mi  antcy  Ztjiiuerting  as/oikm»j  ^  fnnd  before  that 
time  taf|^atoed,  sold  and  assigned  certain  other  messna^s,  &c.  wi^   ^  ' 

the  ap|»artemiMes,  situate/^c.  fbr  the  remainder  of  a  qpruin  term  of  ' 

]rears  then  to  eohie  and  unexpired  therehi,  h.e  the  said  X^.  D.  tinder- 
tddc^'*  &€.  (Conclosioni&^san^^tda.)     , 

JTit  indebUatfummt  is  as  «JU<s  35,  inserting  th^e  wdrtt^;  ^  fof  the,^.  For  the 
good- will  of  a  certain  pubUc-houaty  coitimpnly  called  or  known  by  the  J^^i?"^*' 
name  or  sign  of — -^  situa^  (^')  4^c.  and  the  business  of  him  the  said  una  ihr  plain- 
A.  JB.  of  a  victualler  theittiny  before  tliat  tim^  relinquished  apd  given  tiff'9  bu^css. 
up  bf  the  said  A.  B.  to  and  in  Imuj^  of  ttte  fl#id  C.  D.  and  at  his  spe*-  ^'^^'^  f^* 
titij  Sec.    And  hfcing'  00  indited/'  ^c.  (a  quantum  meruit  may  \Jt 
Eta^ly  framU.') 

ihle  istdtlntatus  count  U  as  ante^  3i,  inserJi^g^these  Wff-H  ^'fer  the^.  For  the  usa 
uae  aqi^oq^iipation  of  a  certain  messuage,  {or^  **  ?f  ff  certdin  messuage^  ^  '^T^'n 
bnUdttigSf/arm  4tnd  /anltf,'*) •  with  the  apportenances  of  the  said  A.  B.  and  Iiui^  r/). 
situate^  Sco;  (nS)  by  the  said  C.  D.  and  at  his  special  inst»ce  and  fe- 

,  •        •  '  4 

(0  Id.  Bnd.  the  prem'^St  8  T<  R.  337.  The  dafead. 

(J)  Amsy  ar.^a.  (/).  aat  cannowplead  ail  habuit,  Ik WiU.  31^. 

'^i)SecpOft.48.  V.3  W'dsl  206;  and  therefore  ft  does  Bot 

(/)  This  covnt  is  foanded  on  11  Ceo,    seem  maieriid  \o  altege  that  the  estate 
2.  c  tSf^s,  14:  but  the  stataie  is  not   was  the  {MmiA^.  ^0\xtrt  therens  m 
iiaa^Uy  Ttfaned  to  ia  the  declaraliM. '  agreeasent  qadbr  seal,  for  a  lease  leL    . 
Him  wmecessary  i«  debt  er aafovkpsit    cpniaMMa|^  aap  a^wnaaSi  % 4lie  pi^ 
tor  use  and  fecupaiioA  ta  flat*  .where    nieiit  of  reni»  thia  «;tiaa  awif ^  be  aap* . 
the  premises  Ue»  pr  aay  of  the  partiau.    ported,  4  %m^'  S^  If  4t  be  dQubtM 
lara^f  the  deni|e,  <  B«it;  348.  tlloo|2^    whether  there  be  a  demise  under  seat 
the^WQIiaiiaf  ^  tocU*wbeini|ia  de«    it  is  sdcisabja  to  daalaie  ia  ^ebi  on  de« 
mise  was  ne^ .  to  .the*  deiendant,  thcT   mise*  as  in  1  Saond.  276.  n.  1. 909.  3,-^ 
sametv  agaiaat  ihe  a*sii>«iee  of  the  '|  KMr.  Repj  IWk^lA,  Aafm/ftiOS. 
1— ee  la  eevenant,  |  Saand.  at.  n.  5.'   With  acowit  indabt  ftrnaaaad  oee«* 
Thia^coont  is  sQfllciear/tlMHif|fi  the  &t^    patien. 
ftn^auiwiay  not  himself  have  ocicttpted       (m)  It  is  tnof  neeessar^  aa  adTtsaMa 


90  DECLARATXOyp    |N  AMUM^IT. 

;.  »ssF£Q-r.  qn^ftt.  ai^^bf  *A« Htfffi^ftnce Md  si$ra|iiwidii.tf«the  -said  A:  S.  Tora  lane 

PROPERTY.  ttw»  before^  tWctt  elt^sed  («),  htti,''  hdM,  us^,  ^ccMfM  possessed  atid 

[  '  39]  «QJoyed*    And  being  so  indebted,''  fcc;  (CoKcliisioa  m  anftj  US.) 


The  qmmtum  m^rf^it4k^eon  u^aa  mtUe^  SS,  in9erJifig  m§  ^MhWy  ^  had 

bi^e,  Uisit  ^Qie.  suffered  a«d  p^MBi^d  th#  sgj^  C.  D.  to  4ftve>  JMkdf 

-  ii«^',oc«iipgr>  possQS^  anc(  cnjey  «  cmrtun  -otiier  lysssMigei  (;9r»  ^«  «  c«r- 

tam  of^r  meaauagt^  buiidingsy  /arniy  and  landj**)  with  the   appurte- 

iiaocfs  of  the  said  A»  B.  skuate,  fcc.  A^d  that  he  the  said  C.  D,  had, 

j|(x:o^rd»ag  t%vihe  said  last-lnesltioQed^sl»ffe^ulce  ^nd  i^emis^on.afjLhe 

..  saic^ A.  B.  holden>  u^ied)  occupied^  possftsse4  and  enjfijred  the  jsame  for 

^silofi^spacaiof  time  ihea  elapsed^  he  the  aaid  C.  D.  undartooki"  &«• 

(CiMwhwi^D  is  as  am^j  36,)      ^   ^ 

&  FortIi6  use      The  indebilstua  count  U  as  ariic^  35|  inserting  these  wordsf  .^for  the 
^ion  of^aish*-   }**^  *^^'  o^CJUfWicii  of  a  certain  fishery,  and  the  right  of.  fishing  in  a 

«ry.  cef^in  rirer  called  the ^ — >  in  the  county  of ^o^the  said  A. 

B.  by  the  said  C^  D.  and  at  his; special  instance  apd  request,  and  by  the 
sulferance  and  pennission  of  the  said  A.  B.  for  a  long  time  before 
tRen  elapsed,  had,  held,  used,  occupied,  possessed  and  enjoyed.    And- 

•    ^  being  s«  indebted/^  Scjc.  (Concmion  ^ante^  SSfJ^ The  quantum 

-  ..V  *  meruit  count  thereon,  ia  aa  antCy  36.  inserting  aa  follo'ioa^  "had  before 
that  time  suffered  and  permitted  th^  said  p.  D.  to  have,  hold,  use,  ocA 
cupy,  possess  and  enjoy  a  cert^n  othe/ fishery  and  right  of  fishing  in  ^ 
certain  aiher  riM^er  called  the  ,  in  the  said  county  of         ,  of  the 

jiAid  A.  B.  and  that  he  the  said  C.  jQ.  had,  according  to  the  said  la^- 
Viei^tioned  amfTerance  and  permission  of  the  said  A.  B.  had,  heid^  used, 
>r  occupied,  possessed  and  enjoyed  the  ssme  for  a  long  time  before  dien 

;  ^lapaiyd,  hq  the  saidC»D.  undertook/'  {cc.  (Conclusion  as  an/f,  36.) 

7.  fbr  libe  use      The  indebitatua  co^ifU  is  aa  ante^  .3  5,  inaeriing  theae  worday  f^  for  the 
of  a  w«y.         ugg  pf  ^  certain  way,or  passage  for  divers  cattle,,  waggons,  and  other 
carriages,  loaded  with  timber,  wood  and  bark,  in,  through,  over  and 
.  [  *  40  ]      along  cectidn  closes  of  the  *  said  A.  B.  before  then  had,  used  «nd  enjoyed 
by  the  said  C.  D.  and  at  his  request,  and  by  the  sufferance  and  per- 
mission of  the  said  A.^B.  for  a  k>nji^  time  then  elapsed,  and  being  so  in- 
debtedx"  &c.  j[Conclusion  as/zn/^,  35.) — '~^The  quantum  meruit  thereon 
is  aa  antcy  36,  inserting  aafoUovfai "  had  before  that  time  ^ufier^d  and 
pubrmittpd  06  s^d  C%£)kby  himself  and  his  servants  and  other  persons; 
and  with  cattle,  wagfMis  and  other  carriages,  to  fetch,  draw,  <ake,  and 
catiy  away  di^eft  Itrgo*  q|Mtitie8  of  timber,  woa«l  and  bark,  through, 
•ovet  and  tlofig^tertR&n  other  cldkes  and  parcels  of  land  of  the  said  A.  B. 
and  that  the  said  C  D.  had  accordin^Tj^  by  the  said  permission  of  the 


tp  State  thaJooaL  siiMo^  oMe,  Z7.  n.  ,  (»)  In  Rich.  C.  9. 1.  and  Morgan.  IT. 

(/>,  bq|t  if  4ipcribc4  4n^  a  vame  gener-  the  tiina  is  staled  under  a  videUceta 

ally  known,  a  mistake  ttvKf.  be  inunats*  but  this  is  not  neopssaiy. 
rial.  1  Taunton*  5r0. 13  ksst.  9. 


wd  ^irifb  ^«mH  ^Mggpns  anA  o«|«r  esmtg^e,  fiMohed,  dmwai.  ^,^t  y. 


ov«i!;ii9d  il^avg;  ii«&.  itid  lMl^«MifHiM^«^  dDses  and  fteroflft  e€.  iMid  oi 
Ito  Mid  A.  &  Ir  Aw  nkl^C.  UL  imdMUt^W  {Qomdn^Um  «%mi^c,  3#.) 

Tkeln^L^imtim  chmt^i$  9h  an$ty  SJr,  ihtftrAn^  ikete  ^rdi;  <«  Ibr  iHe  6.  For  the  use 
iM»md  occ«|MtloiiP.«r  a  certe^n  ^)«fir  in  fhe  psHsfa  cAurch  •^•---^vi»2JJ;^^\"JJ,r 
liie  «mwtf  of     ■■■■»  by  tlt6  saM  C.  I>.  «id  at  lik  sf^al,  fcc^ind  b^r  Uie  in  a  church. 
sMiiiWiaa  «M  pef miasion  of  the  aaW  A.  B;  had,|iifled^«ccu{>ied9'^s- 
•eased aiidvciifayed  bf  kihi  tile  aaid  C.  D.  and  dhrers  other  ^leraonsof 
his  hmAYf  «i*dh%faft«iidaf s  Mid  bu^d^fs,  !br  and-dtiftUg  a  km^  thne 
befeae  ela^aed  for  tba  <i>andliig  aad  hearlbg  ^vlne  ae^vice  perfbraaed    . 
ill'  the' aaid  diurebi  aMi*  Mog  ao  IndaMed,**  fcc.  (Conelttabm  aa  itntS, 
3t&)      aiiPlib  fcpanrttm  nKfTiilf  rikrefh  t«  <f^^t^,  M|  in^^Hng  tuf^ltowty 
"  had  before  thaftimeBiifiered  and  permitted  the  aalft  C.  D.  and  dlv^s 
other  persona  of  bia  Jpimity  to  €se^  £i|,ve,  occupy,  possess  and  enjoy  a^ 
oertioB  other* pew  iH  the  aald  pa^ah  cboreh  of  -*— ,  in  tbt  eoumty  of 
<p>d  dit  he  tHe  aaid  C.  D.  and  ti#  aald  Ifcst^emfcme^  other  per* 
hai,  ^icaotdiig  tt  Oia  aidd  h»e*«aeDtioned  a^mnhce  andfernua- 
tiaed^  Mcu^edi  pcMMMMM  MM  aii|eycd  tl|»  «Mne  <fti  dif«#%  oth^r: 
ho^diyay  ibr  iMi^rtiii|  a  long  tiMie4teibre'theB  alapatd, 
for  ttte  aHendinig  ahd  ^eaifiif^  of  dltine  aervie#  peribQiied  iajhe  said      [  *  ^  ] 
chMtbv  he  the  ttid<:.  D.  undehMh)^  8ic.  (CbMluaion  as  anriPs6.)       ^ 

•  •  • 

The  irtdeHtatn^  thtaH  ik  p9  itntcj  $SJ  ii0^rting  tftCBC  wctda^  *^for  the  9.  Fer  tbeate 
uae  and-eccupaiion  of*<Svm  aetfta  or  f)|acea  in  and  parcel  <ff  ascertain  ?*^^"^^***j^, 
Awelfeg-fieiAe^  of  the  said  A.  B.  by  the  said  C.  D.^d  divers  other  ina  house  to 
peraoni  befo^rc  iha^  drae  used,  occupied,  possessed  and  enjoyed  Ibr  the^*^^  *  pulilic 
tiewhtg-bf-a  certain  pubffc  processioti,  on  a  certain  day  then  pastt  and 


at  the  spepiat,  fcc.  eCthe  saM  C.  D.  and  being  so  .Indebted  ,**  ftc.  (Con- 
clnaiOD  aa  ante^  35.) '  ■      The  gumntum  meruit  iheretm  la  a»  'ante,  36; 
inserting  atfoUowBy  ^^  had  before  that  time  sufiRered  and  permitfed  the 
said  i>:T>.  and  divers  ether  persona  to  have,  U!|e.  occupy,  possess  and  -^^    '   * 
cn)oy  fleers  otber*scata' or -places  in  &n<f  |ftrcel  ef  a  certain  other 
Ivelling-hoese  of  the  said  A.  B:  and  that  Hie  said  C.  D.  and  the  said 
laat^menthmed  other  persons  had,  acf  otding  to  the  said  laat-mentioaed  «. 
siiflbHince  ttnd  pertnisaion  of  the  stiid'A*  B.  had,«Qsed,  occupied,  pos- 
sessed and  enjoyed  the  same,  in  and  for  the  Viewirtg  of  a  d&tahi  6ther 
public  procession)  on  a  certain  day  thcn^ast,  he  tffe/said  C.  D*.  und^r-     - 
tOQk,^  fcc.  (Conctuaibn  as  anfr,  3^  '   ''v     •' 

The  iMthitatttB  cdunt  U  aa  ante^  35,  fnaerting  these  \vord9i  **  for  the  IQ.  For  the 
uae  of  a  certain  ua&ia-ctturt  «/the  said  A«  B.  by  thft-Md  Ck  O.  aad  it  ^^  ^'i^!^^' 
Ilia  special,  &^  and  by  the  aH^P^raace  and  permiaiioB  of  the  said  A.  B«  ^  racket'' 
fafefora  that  time  used  in  and  hr  the  playing  of  divers  ntth  andgamea 
at  tennis  tbercin,  and  for  the  ujte  and  hire  df  divers  dresses,  balls,  mi 


\ 


I 


'8» 


SkdlAEATIOlMI^  im  AMUMPStT* 


IM2J 


-t  i^MiHict^  nitlM»  of  tbo^wAA.  &  MI»iiiM)Mt  tknMvt ^  h|re  li»«HHMld  C;  D. 

rkWMtrf  <*>%  t|fcol»t»>»>  and  bf  Kiiii  tii<n|td  C,  D.  ■uumitiiR  is  <htt  Unning  l» 
h*Nf  irt4>iHHlfM  » tbd  feff  ilife  phtykig  »f  tbr  tlM  <gti  iod  gww^i, 
•id  bimi%.4^  krfiit^'  tee*  (€oiiehii9n-»r«iv^4^Hl^>«^-^n#  f««fi/iim 
.  fi^0fkU  l*fnr«^«tf  (Mf  M/e«  SQ^^ei'Kify  tft/^fwi^  Md  itete-^ ^Hun  timi 
«idlfered  and  permitted  the  said  C.  ||^#o  use  a  certain  other  tennis- 
Kyi»ttfhib.<i^<aiidA.B.ai¥ttiMit  hathaiaida  Bl  hprf  aaiurdhig 

.  .   *xmAj^  IM  teat^^nanti^ni  ymnk-amtti^  in  awl  ttfr  iha  ptrnfimg  «f^ 
ditotaa*iMiar  aoti  and  ytfnaa  at  tamia  *erein« 
^lin  ikaA  Jtha  ttuid  A*  ft.  at  <d|B  Mie  ■^itjjjifcg.jaMt 
iaa  li  hk»  la  hte  #ia  aaidC*^^4NraHiihandfaaaa%4aUa«Bd  raAata 
of  tlM.  said  A.  9.  to  ba^had  ilid  nacd^M^tknt^  il»  laidrQ.  O.  had.a6^ ; 
apnli^l^  ted  aind  naNl^ahnt  aMia»  ki  «aid  laa  tka  {dayiag  of  Ihe  aaid 
liNi^mentaoMBd  aaia  mA  gM»aa»  hf  dha  mid  C.  4v  Mdartt^*'  Sec 
[fJiwalaBipn  aa  mm^  S5$]  ^ 

•  •. ..        a  „  - .       •  . 

TkeindekiH^  cmoU  !•  «i  ai|ftf,  S4|dMmri#v  IMm  laird^^  <<  lar  thn 
uaa*  oQftiipatiiMi  and.fpafitj^af  a  ^liMiD  inn,  conMnotlf  cailad  ar^kaovMr 
br  Oia  Mine  or  ^gn^the  4  *m  hm^  ^  tha.iald  A  B.,  by  ih*  hU 
C4  £l«  anOr  at  A»  nparart  hMan^  and  n\m$myw^  bf  tte  anftrMieg 
and  ^awusaiatt a«  dbaaiM  A.  A^fia»|M«  Uaiabatoe  4ban  lUftjIf^ 
hadit  'haUj  uatdi  niaupMky  recMbtaad  and  labf n»nwd  imka%  aa  indcbjad^"* 

<(7n/«,  369  intertmg  09  foUotma^  ^  had  bafera  ih^  tiaM  aoAred  and  petsT 
t«lued/«he  aald  C.  D.  id  haai|>  hofd,  uia  and  atC^njpsr  a  oartain  Qtb^r 
iiMif  pomnavdy  cidlad  -■■     of  tlie  lald  A.  B^  and  iijipbra.aM  i^te 

the  paofitft  thereof  and, Uiat  he  the  aaid  C.B.  had,  according  to  fia^mkt 
laA  n^miopad  MNanca  ^  ^mdidoD  of  tha-  aa,id  A.  Q^'^d,  hald 
a^d  accupied  the  said  latt-nientiobed  iuB»  and  recaivad  arid  takap  tba 
profits  tharaof  li;>r  a  ifng  iimia  before  liken  atapsad^  ha  tba  said  C*  JO.  m« 

dartooki  &c  ((kidusion  as  autc^  3d,}  '         .  * 


U.  For  the 
use,  occupa- 
tion, %uA  pro 


12.  On  M  G€0.  3*%^  coiflsr  li  aa  antc^  35,  inaertin^  ifiese  vf^rjd9^, « Ar  t^at  whareaa 
?*  ^^L?*-^^  ^^e  aaid  C»  D.  afbv  tflb*»it||  af  June,  J73a».ni4Hitiai»d  in  a  caiUdn  fat 
i^it!^n»rit  ^^  parliaiuwit  made  io  theil'Mi  yiear.<tf  t^e  aeignof  hia  (ifta  iiiajnat]| 
having  ne-.       I^i^g  George^  tSie  3d|  antitkd,  kat  to  wit,  on  the  35th  driy  of  Marchf 

^^vt^^^^  A.  B.  1806.  Vf  •^^  ^  ^^^  ^^>^^  ^^^^  '^  «»*  ^^  W^  WMl  two. 

ofhis  own  no-  vided,  I^cang  apid  waa  ipdabted  to  the  said  A.  }k.  in  a  larga  sum  of 

tic«  (0).  inaney,  t|^  i&t.the  mm  of  LM\  of  lawfid«.fcc.  for  the  use  and  occu- 

f »  ^1      pation  of  a  cerCaan'inesaiiaga,  with  i|^  *a^p«i«enaa^€MH  aitnata,  &c«  on 

the  ^6th  <laf  ^af  Paaainbcr,  A.  D.  18(ii,  htld  ty  the  aaid  C.  />.  as  ten» 

ant  thereof,  %a  ilws  ss^  A^  B.  bt  and  under  the  yeai^jr  railt  of  Z^JIO^ 


i««*" 


^A*MM«*> 


lAkiAAWMM 


(j>)Aii^»3&  eaU  3  Weatw.a^^il^  The  remedy  when. 

(•)  fkm  a  good  i^rfpcdent  with-  note«»    the  lojuUurd  ^ ireA-notioeHo  quit  is  debt 
Uid'  a  tuggeftkA  that  the  feaoe  is  lo-   for  double  valuta  4  Gto^  3«  c.  28,  s.  1. 


OOMHOir  OOUNT8.  ^ 

|»ayable  (fuaiterly  by  the  said  C.  D.  and  at  hit  special  mataocey  Sic.  for  1-  aMPB«T- 
a  long  space  of  time,  to  wit,  from  the  25th  Dec.  A.  D.  1805,  till  tie  '"**  ""^"^ 
said  35th  March,  A.  O.  1806,  had,  used,  occupied,  possessed  and  en« 
joyed,  notwithstanding  a  certain  notice  theretofore  grren  by  the  said 
C.  D.  to  the  said  A.  B.  of  his  intention  to  quit,  and  that  he  the  said 
C.  D.  would  quit  and  deliver  ypginto  the  said  A.  B.  the  said  messuagOi 
with  the  appurtenances,  upon  the  said  35th  Dec.  A.  D.  1805*  And 
bciiug  so  indebted,"  Sec    (Conclusion  as  ante^  35.) 

Tke  ifkdehitaiU9  counf  U  as  ante^  35,  ijucrting  theae  words^  ^  Ibr  tile  13.  T<»  the 
me  of  certain  pasture-lsnd  of  the  said  A.  B.  and  the  eatage  of  the  {^^^  pttum 
grass  thereon  growing,  by  hhn  the^iA  A.  B.  before  that  time  let  to  age  of  the 
ihe  said  C.  D.  and  at  his  special  instance^  &c.  and  by  the  said  C.  D.  S^aM  (^). 
according  to  such  letting,  had  and  iised  in  and  for  the  depasturing  of 
certain  cattle,  for  a  long  time  before  then  elapsed,  and  being  so  Indebt- 
ed," See.     (Conclusion  as  anf^,  35.)         Hk  quantum  meruit  thereon  tt 
a«  ante,  36,  inserting  as/oUowsy  ^  had  before  that  time  ftiffered  and  per« 
mitted  the  said  C.  D.  to  have  and  enjoy,  and  that  the  said  C.  D.  had 
acconlingly  had  and  enjoyed  .certain  other  pasture*land  of  him  the  said 
A«  B.  and  the  eatage  of  certain  grass  thereon  growing  in  and  for  the 
depaatarifigof  certain  other  cattle  for  a  long  tisDe.  before  then  elapaed^ 
Isa  ihc  said  C.  D.  anderlaok,"  kc.  (Conclusion  is  aa  antef  36.) 

Tike  indeMtaiU9  count  U  a«  antey  35,  inserting  these  wordsy  ^Sor  the  14.  For  the 


and  occupation  of  qlrtaio  rooms  and  apartments  in  and  parcel  of  a  uie  >nd  occOr 
certain  dwelling-houae,  of  the  said  *  A.  B»  situate,  &c.  (g)  by  the  said  ftirnigbed*"^ 
C  D.  and  at  his  special  instance,  &c.  and  by  the  suferance  and  per-  lodgin|r8. 
tniaaioO'Of  the  said  A.  B.  for  a  long  space  of  time  beijpre  then  elapsed,      C  *  ^  ] 
lHHl,lield,  used,  occupied,  possessed  and  enjoyed  (r),  and  being  so  indebt- 
cd,*'  &c.  (Conclusion  as  ante^  35).-— 77ir  quantum  meruit  thereon  is  as 
aniey  36,  inserting  as/ollowsy  ^  had  before  that  time  permitted  the  said 
C  D.  to  have,  hold,  use,  occupy,  possess  and  enjoy  certain  rooms  and 
apartments,  in  and  parcel  of  a  certain  other  dwelling-house  of  the  said 
A«  B.  situate,  8cc*  and  that  he  the  said  C.  D.  had  according  to  the  said 
^iast-mentiened  aufferance  and  permission  had,  Itolden,  &c.  the  same 
jar  a  lo^g  space  of  time  then  elapsed,  he  the  said  C.  D.  undertooky'* 
Ice.    (Conclusion  is  as  antCy  36.)  * 


9 
(Ji)  lilts  count  is  proper  where  the  ^  8ti«w>yard,t]ien  the  precedent  it  aepost 

defendaat  has  the  wt  of  the  land,  miA  (q)  U  is  not.  neceuary  nor  advisable 

tums  on  his  cattle  bimtelf.   When  the  to  atate  the  local  \0ituatioh,  ante,  37.  n. 

plaiatifr  retains  the  land  in  his  own  (/). 

posaeasion,  and  depastures  the  defend*  (r)  The  count  is  sustainable,  though 

ant's  cattle  himself,  the  counts  are  for  the  defendant  may  have  refused  to  oc- 

agistment  as  post  and  when  cattle  are  cupy,  though  in  such  case  it  is  advisa« 

Saken  care  of  under  cover,  or  in  a  hie  to  declafe  on  the  agreement. 

Vol  II.  F 


^  pSCLAHATIOff*  IV  ASSUMPSIT. 

1.  RB8FECT-  The  indc^Uatua  count  is  os  ante^  35,  inserting  these  vwdsj  <<  for  the 
paoPEKTv.  .^8^»»nd  occu{>ation  of  certain  rooms  and  apartments  in  and  parcel  of  a 
15.  For  the  certain  dwelling-house,  of  the  said  A.  B.  situate,  («)  &c.  by  the  said 
use  andoccu-  .Q.;  D.  and  at  his  special  instance,  &c.  and  t>y  the  sufferance  and  per- 
mshed^odiffp'  "^^^^^^li  of  the  said  A*  B.  for  a  long  space  of  tiif  e  before  then -elapsed 
ings.  had,  held,  used^  occupied,  possessed  fnd  enjoyed,  together  with  certain 

household  fumitfire,  table-linen,^  and  other  necessaries,  goods  and  chat- 
ties, of  the  said  A.  B.  therein  being  ;  and  being  so  indebted,"  &c. 
(6o|iclusion  as  ante,  35.)  The  quantum  meruit  thereon  u  as  ante^  36, 
inserting  as  follows^  '*  had  before  that  time  suffered  and  permitted  the 
said  C.  D.  to  havcy  hold,  use,  occupy,  possess  and  enjoy  certain  other 
rooms  and  apartmenu,  in  andpaicel  of  a  certain  other  dwelling-house^ 
of  the  said  A.  B.  situate,  k^.  %|id  that  the  said  C.  D.  had  according  to 
the'  said  lastrmentioned  sufferance  and  permission  of  the  said  A.  B.  had, 
bolden.  Sec.  the  same  together  with  certain  other  household  furniture, 
V  of  the  said  A.  B.  therein  bMng  for  a  long  time  before  then  elapsed,  he 
tlie  said  C.  D.  undertook,"  &c.  (Conclusion  is  asan^^,  36.) 
\ 

16*  For  board  •  The  indebitatus  count  is  as  antCy  35,  inserting  these  vordsy «  for  cer- 
^  r  ^  f^^'  tain  looms,  apartments  and  furniture  of  the  said  A.  B.  before  that  time 
used  and  enjoyed  by  the  said  C.  D.  at  his  special  instsmcet  S(c.  and  by 
the  permission  of  the  said  A.  B.,  and  for  meat,  drink,  fire,  candles,  at- 
tendance and  other  necessaries,  by  the  said  A.  B.  before  that  time 
foudd  and  provided  for  the  said  C«  D.  and  at  his  like  special,  &c.  and 
being  so  indebted,"  Scc.  (Conclusion  as  ante,  3S,)^The  quantum 
meruit  thereon  is  as  ante^  36,  inserting  as  follows^  ^^  had  before  that 
time  permitted  the  said  C«  D.  to  use  and  enjoy,  and  that  he  the  said 
C.  D.  had  accordingly  used  and  enjoyed  certain  other  rooms,  apart- 
ments and  furniture  of  the  said  A.  B. ;  and  also  in  consideration  that 
the  said  A.  B.  at  the  like  special,  &cc.  had  before  that  time  found  and 
provided  otl^er  meat,  drink,  fire,  candles,  attendance  and  necessaries 
for  the  said  C.  D.  he  the  said  C.  D.  undertook,"  &c,  (Conclusion  is  as 
antCy  36.) 

XT.  Fop  The  indebitatus  count  is  as  ante^  35,  inseriing  these  words^^  for^ 

ro«n  oTffwids.  ^a^ehouse-room  by  the  said  A.  B.  before  that  time  found  and  providi^ 
for,  in  and  about  the  stowing  %nd  keeping  of  certain  goods  and  mer^ 
chandize,  before  then  stowed  and  kept  in  a  certain  warehouse  of  him 
the  said  A.  B.  for  the  said  C.  D.  and  at  his  special  instance,  8cc.  and. 
being  so  indebted,  &c."  (Conclusion  as  ante^  35.)*  The  qtuintum 
meruit  thereon  is  as  ante^  36,  insertiitg  asfollowsy  ''had  before  that  time 
found  and  provided  other  warehouse-room  for,  in  and  about  the  stow- 
ing and  keeping  of  certain  other  goods  and  merchandize,  before  then 
stowed  and  kept  in  a  certain  other  warehoiisc  of  him  the  said  A.  B.  for 


(«}  It  is  not  necessary  nor  advisable  to  state  the  local  situation,  ante  37.  n.  (/) 


the  said  C.  I^.  he  the  said  C.  D.  undertook/'  hc^    (Conclusion  k  as  1-  RstvkcT. 

4m^^    qi5  1  •       IliOREAL 

OJtfr,  36.}  .»ROP«RTY. 

The  mdebitattu  c^unf  i*  as  ante^  35,  inserthtg  thft  vmrdp^  ^  fer  tiie  ^&  F<vr  the 
sanding  of  certain  carriages  hj  the  said  A.  B.  before  that  time  kefit  ^^^  ""^  ^ 
and  taken  care  of  in  a  certain  building  for  the  said  C.  D.  and  at  his      * 
special  instancy,  &c.  and  bfcing  so  ind^edt"  &c.    (Conclusion  asayiTfv 
%S,^  The  quanium  meruii  thereon  U  a«  antty  36,  inter  ting  anfol^ 

/««#,«  had  before  that  time  kept  and  taken  care  of,  *  in  a  certain  buM-      C*^} 
ingt  certain  other  carriages  for  the  said  C«  D.  he  the  said  C*  D.  under* 
took,'*  &c.    (Conclusion  is  as  an/e,  36.) 

The  indebitatus  count  it  fl«  ante^  35,  inserting  thete  wordty  "for  the  ^^*  ^^  *hc 
nooring  and  fastening  of  a  certain  ship  or  vessel  called,  &(?.  to  a  cer-  ||h|i^|^^.^  ' 
tain  chain  of  the  said  A.  B^  lying  and  being  in  the  river  Thames,  in 
the  said  county  of  Middlesex,  for  a  lon^  space  of  time  then  elapsed, 
moored  and%stened  by  the.  said  C.  D.  to  the  said  chain  of  the  said  A.  B. 
and  by  his  permission  and  sufferance,  and  at  the  special,  8cc.  of  the  said 
C.  D.  and  being  so  indebted,'*  Sec.  (Conclusion  as  anie^  35^.-«-*Me 
quantum  meruit  thereon  i9  oa  antej  36,  inserting  asJoUows^ "  had  before 
that  time  at  the  like  special,  Sec.  of  the  eaid  C.  D.  permitted  and  suf- 
fered  him  to  moor  and  fasten-  a  certain  other  ship  or  vefsel  called 

,  to  a  certain  other  <Shain  flf  him  the  said  A;  B.  in  the  river 

Thames  aforesaid,  in  the  county  aforesaid, and  that  the  said  CD.  1^  virtue 
^Buch  permission  and  sufferance,  had  before  then  moored  and  fastened 
the  flM  last^mentioned  vessel  to  the  said  chain  there  for  a  long  space  of 
time  then  elapsed,  he  the  said  C  D.  undertook,"  8cc.  ^Conclusion  a» 
vuejSS.y  .  ';         . 

•  ^       -  '    •  *  ^    . 

ne  tndeUtatUB  count  m  asfoUowsy  «  for  that  whereas  the  said  C.  D.  20.  For  fines 

on,  Scc^at,  Sec.  being  tenant  of  certain  customary  tenements,  with  tl^e  to  copyhold 

aiQMirtenbiiceS)  parcel  of*  the  manor  of        j,  was  indebted  to  the  said  (i^)- 

A.  B*  then  and  still  being  lord  of  the  said  manor,  in  the  sum  of  £.■■      .^ 

of  lairful,  &c.-  for  certain  reasonable  fines  duly  assessed,  due  and  pay-  , 

aUe.  from  the  said  C«  D.  to  the  said  A.  B*  for  and  on  the  admission  of 

Mm  the  said  C.  D.  according  to  the  usage  and  custom  of  the  said 

jdmctt'  into  the  said  customary  tenements,  with  the  appurtenances,  to 

iMild  to  him,  his  heirs,  and  assigns,  of  the  lord  of  the  said  manor,  at  the 

vOl  of  the  *lord  according  to  the  custom  of  the  said  manor,  aqd  being      C  *  ^  1 

ao.lndlKbted,"  kc.  (Conclusion  as  atHe  35)^-Ab  quantum  meruit  count 

is  tcf  be  added*         • 


(f )  For  boomsge^  pilotage,  buoys,  For  buoyage  and  anchorage,  1  Wenlw. 

snd  tea-marks,  see  Pleader's  Assist-  183. 

ant,  52,  3.  For  moorage,  see  3  Wentw.  («)  This  general  count  is  suiHeient, 

69*    For  quarterage  on  goods' loaded  1  T.  R.  618,  9.    3  B.  %P*  345. — 1 

«»  board  ships  in  a  port,  1  Wentw,  182.  B.  &.  P.  102.  2  Dongl.  727<— 6  East.  56, 


88 


DECLARATIONS  IK  AMUMFSIT. 


r 

1.  RBtrscT*       Jfttf  in^bitatM%  comi-u  a»  antCy  35,  inserting  these  woi*</*,  «  for  di- 

PRf)^«ftTT.  ^^^  ^^^^^  ^"^  duties  due  and  of  right  payable  by  the  said  C.  D.  to  the 

91.  Fof  tolls    ^^  baitiW,  te.  for  the  passage  of  divers  loaded  waggons,  and  loaded 

on  lo9d«dt;ar-  cvis'of  the  Said  C.  D.  before  that  time  drawn  ovfer  a  certain  bridge,, 

oT^afari^^  sitii«te»icc.  which  said  bridge  the  said  bailiffs,  fccand  their  predeces- 

(j^.  Aprs  bytiicir  saidv««veral  names  of  incorporation  from  time  wbereof, 

5cC'  have  from  tifhe  to  time,  repaired  i  and  supported,  and  have  been 

^od  and  accuMomed  to  repair  and  support,  and.  being  so  indebted, 

&c.  •  (CoRcioaion  as  ante^  Sd.^JVb  gvanium  meruit  count  %§  to  be 

added. 


32  For  toll 
on  goods    • 
brought  to 
market  and 
weighed  in 
plaintiff*! 
beam  {j). 


33.  For  tolls 
duf  for  hav- 
ing brought 
into  a  market 
liT^  cattle  and 
Sold  therein, 
at  tlie  suit  of 
the  fanner 

[•48] 


24.  ^Second  In 
debitatut  ^ 
count  for 
same  tolls. 


The-  mdebitattis  count  is  as  antCy  35,  inserting  these  wordsj  ^  for 
toll  due  and  of  right  payable  by  the  said  CD.  to  the  said  mayor  and 
burgesses,  &c<  (or  weighing  at  a  certain  beam  of  them  the  said,  mayor 
and  burgesses  divers  goods,  wares  and  merchandize  of  the  said  C.  D. 
before  that .tim&  brought  by  tfape  said  C.  D.  to  the  said  j^narket  of  and 
in  the  said  borougls  to  be  there  sold,  and  by  the  said  mayor  and  bur- 
gesses, at  the  special  instance  and  request  of  the  said  C.  D.  weighed 
at4he  sai^beam,  and  being  so  indebted,'*  S^c.  (Conclusion  as  aniey 
35.)'— JVb  quantum  meruit  count  is  to  be  added. 


The  indebitatus  count  is  as  ante f  35 y^  inserting  these  vfordsy  ^  for  di- 
vers reasonable  tolls  before  that  tinse  and  then  due,  and  of  right  paya- 
ble by  and  from  the  said  C.  O.  to  the  said  A^  B.  as  the  ^rrner  and 
proprietor  of  a  certain  market  called  the  ^cottle-market,  situate,  Sec. 
and  of  the  dues,  duties,  tolls,  and  privileges  thereto  belonging  and  ac- 
cruing and  arising  'thereby  and  therefrom,  from  a  certain  time  now 
.elapsed,  for  and  in  respect  of  his  the  said  C.  D.  having  whilst  he  the 
said  A.  B.  was  such  farmer  and  proprietor  as  aforesaid,  brought  into 
the  said  market  and  sold  therem  divers  live  cattfe,  to  wit,  bullocks-r- 
bulls— oxeny-cows — Heifers  and  calves,  and  being  so  indebted,  he  the 
said  C.  D.  in  consideration,"  &c.  (Conclusion  as  ante,  35.)— Ab  guan^ 
turn  meruit  coUnt  is  to  be  added. 

The  indebitatus  -count  is  ds  antCy  35,  inserting  these  ffordsy  <*  for  di- 
vers other  tolls  and^uties  before  that  time  and  then  due,  and  of  right 
payable  by  and  from  the  said  C.  D.  to  the  said  A.  B.  for  and  in  respect 
of  his  ibe  said  C.  D.  Iwving  broughit  into  the  said  market  and  sold 
therein  divers  other  live  cattle,  to  wit,  &c.  (as  before,)  and  being  so 
indebted,"  &c.  (Conclusion  as  antCy  35.) 


(x)  This  general  count  ia  suf!icient»  cialIy»Bee  6  East  438. 

1  T.  R^616.    1  B.  &  p.  102.    For  tolls  (a)   See  a  precedent  |br  tolls  for 

for  passing  over  a  msnor  with  esttle,  goods  pitched  and  exposed  to  sale  in 

1  Wentw*  180.  Newgate-market,  1  Wentw.  153.    For 

ijf)  At  to  ^lis  cotmt,  4  T.  R.  104.  and  toll  on  wool  bought  in  a  masket*  see  1 

when  the  pkintiff  ODust  declare  spe-  Wentw.  156. 


The  indeSitatUB  count  t«  4u  mntt^  35,  imftliuif^,  themt,  wonftii  *<  fiof*  4k*  ^'  KcsrscT- 
Tcr«  tolls  before  that  time  due  and  payable  by  the  said  C.  D.  to  tte   ^bope».t  y. 
said  A.  B.  as  farmer  and  i*cnter  duly  made  and  appoiBfe<ti|^«ccording  25  bt  the 
to  the  iom  df  the  atati^e  ii>  such  case  made  and  provided,. of  the  tolls  former  ibr 
due  and  payable  accordiog  to  ths  form  of  the  atatiute  in  such  caae  p^i^^tf/^ 
made  and  provided,  at  a  certain  tumpikt-gate  a^f-<^^9  d«ly  eracux^A  turnpike 
and  placed  upon  a  certain  tompike*road,  and  at  certain  cfaoes,  en»  ^^^  ^**^' 
^Bm^^  and  weighing-machines  also  erected  upon  and  near  -to  thetsaid 
tnnipifce-road,  according  to  the  form  of  the  sutote  in  tliat  casfc  made 
and  provided,  (or,  instead  of  the  preceding  statement,  ri^y  ^  constituted 
and  appointed  according  to  the  form  of  the  statute  in  such  case  made 
and  provided)  of  the  tolls  d«e  and  payable  for  carriages  and  cattle 
travelling  upon  a  certain  t^impike^tMid,  in  the  cbunty  of  -,  and 

through  a  certain  gale  erected  open  the  saidr  road,  according  to  the 
form  of  .the  said  statute  ;^)  for  divers  cattle  and  carriages  of  the  said  ^ 
C.  D.  which  before  that  tkne  had  travelled  upon  the  said  turnpike* 
rbad,  ttid  thiough  the  gate  aforesaid,  and  for  divera  other  carriages 
*of  the  said  C.  D«  which  had  before  that  time  travelled  upon  the  said  .  [  *  49  ] 
tumpike-rdad,  and  been  weighed  at  the  ftaid  cranes,  engines,  and 
weighing-machines,  and  hieing  so  indebted,"  Sec.  (Conclusion  as 
entfj  SS^y^-JVb  quantum  meruit  count  U  to  be  added. 

T%i  wdeSitatus  count  is  as  ani$^  35,  inserting  these  vords,  ^  for  di-  36*  S«eond 
rers  other  tolls  and  duties  before  that  time  due  and  of  right  pay^lc  ^^""J^^^^JJ^, 
hf  the  said  C.  D,  to  the  said  A.  B.  for  divers  other  cattle  and  carriages  on. 
of  the  said  C.  D«  which  before  that  time  had  travelled  opoo  a  ceitain 
other  turnpike-road,  of  ;whi'ch  said  last-mentioned  tolls  and  duties  the 
said  A.  B  i^s  then  and  there  renter  and  collector  in  that  behalf  duly 
constituted  and  appointed,  and  being  so  indebted,  fcc.    (Coaelusioo  as 
ante^  SS.y-^-JVo  quantum  meruit  count  is  to  bt  added* 

The  indebitatus  count  is  as  ante^  35,  inserting  these  wordsy  >^  for  so  37.  Petty  cu^- 
Bftiich  money  due  and  payable  to  the  said  mayor,  &c.  for  petty  cus*^^"*** 
toins,  for  divers  goods,  wares,  and  merchandise^  by  ti^e  said  C.  D.  be- 
fore that  time  imported  into  ihe  port  of  .    i   ,  and  bekig  so'iadehted," 
Sec.     (Concluaion  as  ante^  35.) 

The  indebitatus  county  after  declaring  sfiedaiii^jis  as  ante^  35,  inseti-  38*  ForcalU 
ing  these  wordsy "  for  monies  payable  and  due,  and  owing  from  4he  ^".■**"^»  >»  * 
said  C.  D.  to  the  said  company,  for  and  in  respect  of  divers,  to  wit^ 
.  shares  of  which  the  said  C.  D.  was  proprietor,  and  which  he 

held  in  the  said  -*—  bridge,  by  .virtue  of  divors  calls  before  then  duly 
made  by  the  saU  committee  for  the  time  being  of  the  said      ■«<  bridge^  r** 


-I'    » " 


(tf)  K.  B.  This»  though  an  a  local    See  1  Wentw.  180.    See  also  a  prece< 
juBt,  will  serve  as  a  general  preeedent    dent  io  10  East.  104. 


38  DKCLARATIONt  IN  ASSt^H^SIT. 

1.  RESPECT-  for  the  said  monies.    And  being  so  indebted,"  &c.    (Conclude  wf 

PROPERTY.  '  ^ 

29.  The  like,      •  The  indebiitatug  eounu  after  deetartng  ^echUy^U  atjbllowsi  ««nd 
w^   ^         whereas  also  (he  said  C.  D.  afterwards,  to  wit^  on,  9cc.  at,  fcc.  was  in- 
debted to  the  Said  A.  B.  who  then,  and  at  the  several  times  in  this 
count  mentioned,  was  and  'stiU  is  such  treasurer  as  aforesaid,  in  the 
further  sum  of  X.——  of  like  lawful  money,  for  money  due  and  paya- 

[*  50  ]  1>1®  f^^  ^^^  ^^^  C.  D.  to  the  said  A.  B.  as  such  treasurer  for  *a  cer- 
tain call  or  sum,  to  wit,  the  sum  of  L*  ,  dviy  called  for  and  re- 
quired by  five  or  more  of  the  commissioners  for  putting  in  execution 
the  powers  and  authorities  by  the  said  act  given  and  granted,  to  be 
paid  by  the  said  C  H.  t»  the  said  A.  B.  so  being  treasurer  to  the  said 
commissioners,  at  a  certain  time  before  then  elapsed,  upon  and  in  re- 
y  spect  of  a  certain  sum,  to  wit,  |he  sum  of  L,  »>,  which  the  said  C.  D. 
had,  before  the  passing  of  the  said  act,  subscribed  and  agreed  to  ad- 
vance, fprthe  pupposes  in  such  act  mentioned.  And  being  so  indebt- 
ed, &c.    (Conclusion  as  anicy  35.) 

30.  For  calls  The  indebitatus  cbunt  m  ante^  35,  inaertiftg  these  words^  ^  for  and 
0^^  r  a  road*  ^^  respect  of  his  the  said  C.  D.  having  before  then  subscribed  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  L,  ,  for  and  towards  the 
making  of  the  said  road,  in  the  said  act  mentioned,  and  which  said 
sum  of  L,m  be  the  said  C.  D.  hath  been  duly  required  to  pay  in 
pursuance  of  the  said  act  at  certain  times  now  past,  but  hath  neglect- 
ed to  pay  the  same,  and  being  so  indebted,"  8cc.  (Conclusion  as  an* 

tej  35.) 

• 

31.  For  eon*         ne  indebitatus  count  is  as  ante^  35,  inserting'  as  follows^  ^  for  part 
nlrt^^Mtt.^  •  of  the  expense  of  building  a  certain  party-wall,  before  then  built  at  the 

expense  of  the  said  A.  B.  agreeably  to  the  directions  of  the  sud  act  of 
parliament,  between  a  certain  other  messuage,  or  building,  of  him  the 
said  A*  B.  situate  and  being  in  the  parnh  aforesaid,  in  the  county 
aforesaid,  and  a  certain  other  messuage,  or  buildingi  adjoining  there- 
to ;  and  which  said  last  mentioned  party-wall  had  before  then  been 
made  use  of  by  the  said  C.  D.  who  before  and  at  the  time  of  building 
and  finishing  the  same  was  the  owner  of  and  person  entitled  to  the 
improved  rent  of  such  messuage,  or  building,  and  also  for  part  of  cer- 
tain other  expenses  which  were  necessary  fof  the  pulling  down  of  a 
certain  old  party-wall  between  the  said  several  buildings^  before  then 
.pulled  down  by  and  at  the  expense,  of  the  said  A*  B.  agreeably  to  the 
direction  of  the  said  act  of  parliament.  Ai^d  being  so  indebtedf '  &c^ 
(Concittrfon  as  ante^  3ii)  i 


»      •OMMON   COUNTS.  3^ 

*II.   RESPEOTIMG   PEH80MAL    PftOPERTY.  2.  respeot- 

INO  Pi^BS04» 

7%e  mdebitaiUM  count  m  at  anie^  35|  tnterimg  these  iuord»j  <<fordl-  al  puopek. 
▼era  goodSy  wtrea,  and  meichandiao  (6)v  by  the  said  A.  B.  before  that         K^- 
time  sold  and  delivered  to  the  said  C.  D.  and  at  his  special  instance  ^\7^^^T^* 
and  request  (c),  and  bebg  so  indebted,*'  &c.  (Conclusion  as  antej  3S.)  iWered  to  the 

The  quantum  valebant  thereon  it  fl«  antej  36,  inserting  as  foltovtSy  defendant. 
^  kftd  before  that  time  sold  and  delivered  divers  other  goods,  wares,  [  *  ^^  ] 
and  merchandize,  [1]  to  the  said  C.  D.  he  the  'said  C.  D.  undertook 
and  then  and  there  faithfully  promised  the  said  A.  B.  to  pay  him  so 
much  money  as  the  said  last^memioncd  goods,  wares,  and  merchandise, 
at  the  time  of  the  said  sale  and  delivery  thereof,  were  reasonably  worth 
(d)j  when  he  the  said  C.  D.  ahoy  14  be  thereunto  afterwards  requested. 
And  the  said  A.  B.  avers,  that  the  said  last^mentioned  goods,  wares, 
and  merchandize,  at  the  time  of  the  said  sale  and  delivery  thereof) 
were  reaseoablji^  worth  the  forther  sum  of  L,^  of  like  lawiul  moneyy 
to  wit^at,  Sec.  aforesaid,  whereof  the  said  C.  D.  afterwaids,  to  wit,  on, 
fcc.  aforesaid,  there  had  notice. 

The  indebitatus  count  is  as  ante^  35,  inserting  these  wordsy  ^^for  divers  33.  Forgooda 

goods,  wares,  and  merchandize,  by  the  said  A.  B.  before  that  time  bar-  b*"y*»nedand 
•    ^       ^..        .         .j^Txj        ,  ^-L       •  rL.        soldtodefen- 

gained  and  sold  to  the  said  C.  D.,  and  under  and  ny  virtue  of  that  bar-  dant,  and  de- 

gain  and  sale  delivered  to  one  C  F.  at  the  special  instance,  &c.  of  the  livered  to  a 

said  C.  D.  And  being  so  indebted,"  &c.  (Conclusion  as  ante,  3S,y^The  ^^^  P*^"^ 

quantum  meruit  thereon  is  as  ante,  36,  inserting  as  follows,  <*  had  before 

that  time  bargained  and  sold  divers  *other  goods^  &c.  to  the  said  C.  D.,      [  *  ^3 1 

and  had  under  and  by  virtue  of  the  said  last-mentioned  bargain  and  sale, 

delivered  the  same  to  the  said  £.  F«  he  the  said  C.  D.  undertook,"  &c. 

(Conclusion  as  ante,  36.) 

Tlte  indebitatus  toumi  is  as  ante,  35,  inserting  these  words,  ^^  for  34.  For  goods 
^ters  goods,  wares,  and  merchandize,  by  the  said  A.  B.  before  that  handed  and 

*       ^  '  soldtodefen. 
I              II                          ■  dant  generally 

(i)  It  is  not  oeceasary  to  say  '*  of  the  neeeaaary  i  the  del^veiy  may  be  stated 

lilaiDtifi;"  Bui.  NL  Pri.  139 ;  and  those  to  have  been  to  the  defendant,  8  T.  R. 

worda  should  be  omitted  if  the  action  328.  Stra.  127.  s^sd.  vide  Bui.  N.  P.  136. 

be  at  the  auit  of  a  broker,  factor,  &c.  5  If  the  defendant  be  sued  on  a  collateral 

Sap.  31, 2.  liability  to  pay  for  {i^ooda  sold  to  another, 

[e)  Aa  the  term  ''sale'*  implies  a  the  count  must  be  speciaU  1  Saund. 
contract,  perhaps,  the  omission  of  the  211.  b. 

wordSy  "  at  the  special  iriMtance  and  re-  (/)  This  count  is  proper  where  there 

quest  of  the  defendant,"  would  not  be  has  not  been  an  actual  delivc  ry  of  the 

material,  2  T.  R.  30.  goods,  1  East.  194.  1  Vez.  J.  530  '7  T. 

{d)  This  count  is  not  available  where  R.  67  It  is  usual,  thouj^h  not  absolutely 

there  baa  been  a  contact  for  a  sum  necessary,  to-  declare  specially,  4.  £sp. 

certain,  Stra.  64a  See  ante,  36.  Rep.  251.  What  is  a  delivery,  see  3  B.  & 

(f)  xiiis  count,  though  usual,  is  not  P.  582.  Peake,  56.  B.  N.  P.  36.  [1  Jobna^ 

'^ 

[1]  That  it  is  unnecessary  to  allege  that  the  plaintiff  promised  to  sell  and  de*  t 

lirer,  see  10  Matt,  Rep,  237.  2S8. 


t|0  DECLARATTIOMS    IV   ASSUMPSIT. 

3.  RKSPECT-  time  bargained  and  sold  to  the  said  C.  D.  and  at  his  special  instance) 

a'LVrope^r''-'  ^^-    ^^^  ^^^^'S  so  indebted,*'  8cc.   (Conclusion  as  ante^  35.) The 

TV.  quancum  meruit  thereon  is  aa  ante^  36,  inBtrting  as  ,foUow9j  ^  had  be- 

fore that  time  bargained-  and«Bol<l  to  the  said  C.  D.  divers  other  goods, 
wares,  and  n»erchandize,  be  the  sslld  CO.  undertook,"  flee.  .^Conela* 
sion  as  antey  36.) 

I 

S5.  For  a  crop      T/te  indebitatus  count  is  as  ante^  35,  inserting  these  toords^  ^  £ar  a 

uinTT'&c       <^^**^*"  crop  of  gniss,  (or,  « lurnips,")  of  thie  said  A.  B.  before  \fiat 

bui'gaincil  unci  time  bargained  and  sold  by  the  said  A.  B«  to  the  said  €•.  D.  and  at  bis 

sulci  (g).  special  instance,  Sec.  and  by  thtf  said  C«  D.  under  and  by  virtue  ^tbat 

bargain  and  sale  before  that  time .  accepted,  mowed,  cut  down,  (or,  if 

for  a  ctt>p  of  turn«i)39  ^'  accepted,  gathered,")  had,  tal^en  and  carried 

^  away.   And  being  so  indebted,"  &x.  (Conclusion  at  ante^  35.) 

7'Ae  quantum  meruit  thereon  is  as  antCy  36,  inserting  as  /bllowSf  ^  had 
before  that  ti9ie  bargained  and  sold  tor  the  said  C.  Q»  a  certain  other 
crop  of  grass,  (or,  **  turnips,")  of  the  said  A.  B«  and  that  the  said  C.  D. 
had  under  and  by  virtue  of  the  said  bargan  and  sale  accepted,  mowed, 
and  cut  down,  the  said  last-mentioned  crop  of  grass,  (or,  if  for  a  crop 
of  turnips,  <<  accepted^  and  ^thered  the  said  last-mentioned  crop  of 
tdrnips,")  and  had,  taken  and  carried  awaythe  same,  be  the  said  C.  O. 
undertook,"  Sec.  (Conclusion  as  ante^  36.) 

36.  For  tithes       *23*tf  indebitatus  count  i>  as  ante^  35,  inserting  these  vfordsf  "  for 
br.rgaified  and  certain  tithes,  whereof  the  said  A.  B.  ivas  the  farmer  and  proprietor, 
^  r  V  <q  1      issuing  and  arising  from  and  out  of  and  upon  certain  lands  and  pre- 
mises in  the  occupation  of  the  said  C.  D.  by  the  said  C.  D.  before  that 
time,  and  at  his  special  instance  and  request,  and  by  the  permission  of 
the  said  A.  B.  had,  taken,  and  retained,  to  his  the  said  C.  O.'a  own 

use.  And  being  So  indebted,"  &:c.  (Conclusion  as  antcy  35.) The 

quantum  meruit  thereon  is  as  antty  S6y  inserting  asfoUowsy  ^  had  before 


Rep.  15.  16.  17.  18]    The  defendant  freehold,  and  by  the  contract  i»to  be 

caiinot  be  held  to  ball  for  goods  bar-^  aeparated,  such  contract  is  not  within 

gained  and  sold,  see  12  East.  399.  the  statute.  3  Day.  484  ]     As  to  this 

(jg)  A  sale  of  a  growing  crop  of  grass  count,  see  1  B.  &  P.  397. 

is  within  the  Statute  of  Frauds,  29  Car.  (A)  As  to  this  count,  1  Lev.  141.  Sid. 

3  c.  3.  s.  4.  6  East.  602.     [Contra  2  223.  as  to  the  evidence,  4  T.  R.  366,  7, 

Johns.  Rep.  421.  n.  And  a  promise  to  This  actionals  not  si^tainable  unless 

pay  fur  improvements  made  on  iapd*  there  be  evidence  of  a  composition  in 

bus  been  held  not  to  be  within  the  sta-  lien  of  tithes.     If  such  evidence  be 

tutc.  5  Johns.  Rep.  272.  so  it  has  been  doubtful,  the  declaration  should  be  in 

h<c\A  that  *' when  there  is  a  sale  of  pro-  debt,  on  the  statute,  for  not  setting  out 

perty,"  e.  g.  as  in  the  case  cited,  mill-  the  tithe  with  a  count  in  debt,  for  tithes 

stones,  **  which  would  pass  by  a  deed  bargained  and  sold,  see  B.  N.*  P.  18S 

of  land  as  such,  without  any  other  des'  to  191. 
cription,  if  it  can  be  separated  from  the 


»- 


thfl  thnCf  atjui  Uke  tpe^^l  instmic^ai)^  r^iyiest^  tM  by  the  ^uffWattoe  3.  umpbct. 
and  permisiionof  the  said  A.  B.  had^  ukcnt  alid  retained,  to  hit  own  ^^^  ^aR«o^ 
use> .certain  otbei^  tUhes*  wjiereof  the  aaid  A;  B.  wauy  the  farmer  stid  pro^         xt* 
prietofyissuiDgyf  rising,  fcc^he  thesniiQ^,  Sec.  (Conclusion as4n/e.|  36.)    * 

■ 

T/tc  indehitatUM  cbttnt  h  as  anie^  35,  inarrtirtf^  these  woref^,  ^  fbr  Cer- ST-  The  like 
tain  tithH'ari&ingf  growlin»;<  renewing,  and  happening  upon  and  from  ||^^^]l°^* 
certain  lands  of  ihe  aaid  C.  I>.  situate,  lyingf^bid  being  al,  Sec.  and  diie. 
aiid  of  right  payable  xo  the  said  A.  B.  as  rector  of  the  rectory  of  the  par« 
isflVhuixh  of,  Sc'c.  aforesaid,* (or,  **•  as  ftfermefv^nd  proprietor  thereof,")  • 
bj-the  said  A.^B.  bcfon;  that  time  barg^aincd  and  soldto  ^e  said'C.  D. " 
and  at  his  special  itisie^ce,  Sec  kryA  by  the  said  C  p.  according  to  that 
bargain  anc^aale,  had,  taken,  and  .retained  to  and^oik  kis  own  proper^ 
use  and  bei^fid  And  bcin^  so  indebted^"  8icv  (^OotKlusion  as  anrc^  35.)  • 
7*Ae  quantilm  mtndt  tht'/con  is  tn/^r^e^  ^6*Anstrtingas  JfJMwsy^hBd 
.before  that  t}n^  bdi^gaiqed  a^d  sold  to  tb^  said  C.  D.  certain  oifhet 
tithes  arisingy'^c.  and  dud  and'4>f  ri^ht.payatie  ^>  tbC  safd  A.  B.  as 
i^ctorofjjie  rectory  a&>resaid^  (or,' <*<  as  £lrm^a^^  fro|>rietor  the 
of;")  add  that  tkp  laid  C.  D.  had^  according  .to.  such  last-aientigned      .« 
barg^y  aQd  sale,  ^H^n  ui^rftaiQed  tha^said  last-me^tloped  ^titbea  to       [•iO 
an(][for*his  own  prqpe^  Hs^^nd  beneSt^lvi^tde^saKl  C-  D-.  undertook^   '  , 

&c.  tor  pa^  him  so  mvish  tAon^y-  as  the  said  last-anentaoned  tJtkear-¥t 
the  time  of  takh^g  and  (Hetaintng  tlie  tapte  by  tj>e  #aid  C,  JD.  were  rea-^      * 
aonably  worth|.whenr&c.  ^nJI  Uie  said  A.  B«  aver^,  Scc<(add  aicotmt  sta* 
ted  and  commoii  C(SiclusionO-7^>B.  When  )he  plaintiff's  ti\Ie  is  *doub|- ' 
ful,  add  two  £ount^  for  "certain  tithes,  goods,  and  merchandize^  bar-       ,   '•      '  ^ 
gained  aiid'sold,"  i^ithout  stating  where  they  grew,  or  that  plaintiff  ia^ 
proprietofktliiefeo£  (Conclusion  as  a;</^)  36.)  *     .  . 

•  ♦'  ■     ■*     . 

TTte^ndebitatujf  count' iras  antey^S^  imerting  these  xvorcls^'**  for  meiati  Sff.  For  tip* 
drink,  washfng,  1od^ng^*a«2d  olhi^  necessaries  by  the  said  A..B  before  <5«>**rie» 
that  lime  fodnd  and  provided  fojr  the  said  C.  D.  and  at  his]  special  in-.,^^  fo^  ^^ 
stance,  &ci  and  bcung  so  indebted,**  &c.  (Concltision  aa^aaff /  35*) — ^  ft^ndant  (I). 

*The  quantum  meruit  thereon  Uas'anie^Z^^  insetting  a^foll<^vmy  ^'\imA    ■ 
before  tl\,at  time  found  aad  provided  other  meat,  drink,  washing,  ]odg<i^ 
ingi  and  necessaries  for.the  said  C.  D.  lie  the  said  C  D«  uiiderlook**'     . 
t^cl  (Concluuon  as  ante,  86.)  •    * .  ''\      '      '  ■  ,t  • 


«   f 


J 


#  •  ^ 

TAe  indebitatus  count  U  a/ ^ntCj  35,  inieriiri^  these  vHfTthf  **  fof  39.  J'aji  n^-: 
ineat,  drink,  wa!^0g)  lodging,  and  other  liecessaries  hf  tlieaaid  A.  B.  cessanQs- 
before  that  time  fotuid  and  provided,  at  the  special  instance,  kc.Yor  o™^  ^ded  S- t^i 
£.  F.  ^or,<<  for  divers  persotis.**).  *Aritt  beihg  so  indebted}  &c.  (Con-*  pv,i»ona  (i)/ 
elusion  as  an^f^  3^^)    ■.     The  quantum  meruit  tAer^on  ik  as  antCy  36, 
inserting  aif&Uov9s^  had  beToi:e  that  time 'found  kn4  {>rovided  other     ** 

— —  \^  ! — %     ■       ■    ..r    i*— ■'       •  ». 

(s)  Sef  ilie  precedeai,  ttite,  43.  *  aee  S^  IST.  8.  -Tv  U.  838^  i.  K.  F. 

'     <i)Aatothejicce^^forthiiCO]Hat»    136.  '•  - 

voL.iL  r  • 


4ll^  •ft«tAiiA<iioi(aui«  AftMfKPanr. 

9.  Bes^BCT*  meatfdnnk)  i^r«  for  the  wid  £.  F.  (or,  <*  for  fUirert  other  per90ii%^ 
ia^VaoPM-**^®  ^^  said'C.  D.  undertook^?'  8cc.  (Conclusion  v«n/<?,  36.)       . 

TT.  '  .  , 

J.N  •  •  . 

40.  Tor  ho^^^      THr  indebitatus  count  t>  dstfltCy  3 Si  in9erHng.tke9e  ffi&rdMj  <<'for  horse* 

Mt^bu'^^^r/V     °^^  su^lin^)  care  ai>d^t(eodance*.bV  tfte  said  A.  B«  before  that  tim6 

-  fouhd)  provided,  kod  bes^wedy  for,  In,  apd  about  the  feeding  and  keep-. 

ing  oftliver^orBes,  hmIp^s  and  geldings,  of  and  for  t|}e  said-C  D.and 

at  hi»  special  inittaQce,  &c.  And  being  so  indebted,"  Sec.  (Conciusidn 

^,'*  S$'\      *as  a^tf,  3^.)  ■  ■    The  qjtiatUutii  meruit  thereon  is  as  antef  36,  insetting 

as  follows^  ^1iad4>efore  that  time  found,  provided,  and  l^estowed,  other 

.  hbraemeatf  stablhig,  cure  anidatt^nc^nee,  for,  in;  an4  about  the  feeding 

itfid  keeping  di\ifrft  otheir  iiorses,  mares,  and  geldings,  of  and  for  the 

.  said  C  D.  Jie  the'^M  C*  D.  iiadert90k,"  8cc.*  '(Concliifioaas  ante^  36.) 

4t  F«»'the  The  indebitatus  count  is  as  anttm  35,  insertijig  these-  words;^  for  Iho 

2|Jr"f  y       agisting,,d'epa8tHring;  and  feeding  of  divecs'  catde,  by  Ae  said'  A.  B.  be- 

.      '     fore  that  time  agisted^  depastured,  and  fod  in  eerta|n  pastures  of  him  the 

said  A.  B  'for  the  s^d  C  I},  and-^  his  ^{lecial  ^Ma^ce,  Sicc.    And 

bemg  so  Indebted,*' &c.,  (Conciusidn^afl^  M/^,  3s.>--—-»^n 

-  turn  meruit  thereon  is  as  wue^  i6^  ins^;ffkvng.  ju  foUow^  ^  hi^  before 

tiiat  tnne  agirfed,  4iepasutrej[>'and  fed!  tlivers  t>ihei:^ci^tle*in  certain 

*  *     other  pastures  of  hkn  the  said  A*  B.  f<fr  th^  said*C.  £).  he  the  said  C.^ 

-D.  und^ertook,**  ^c.    <(Con(4usion  as  ante^  SIC) 

.  -»      fc  #     '  ,  •  -         • 

^  ^or  tho  The  indehitat$t^  count* is  as  ajite^  35,'  irherting  the^e  woris^  ^  for  the 

hiraofhorsef  use  an^  hire  ^  divers  hoases,  m^res,  aild  geldiAgs,  bqdles,  saddles, 

or  ships  ^^    *^  harness,  and  qf  divers  chaises,  aiid  other  carriages,  (of,  <^  of  certain 

Ssods,  &i;.  (»).  lighters  and  ether  v^sself  \**  t^r,  ^^  gf  ceruin^plate,  linen^  (^in^,  furniture, 

goods  and  chattels,*'  ^J^.lhe  sai^  A.  B  before^at  time  iet  to' hire  aqd 

delivered  to  the  said  C.  D.  afid  at  his  speciaTinstam^e*  Sic.  and  by  tho 

•aid  C.  D.  under  and  l^y  virtue  of  that  letting  to  hire  before  then  liad 

%  and  usM.    And  being  .so  indebted,**  8tc.   (ConclusFon^as  ante^  35.)   ■  ■  * 

'The  quantum  Meruit  thereon  is  as  ante^  36,  inserting  as  /oUovfSi  '^  had 

.before  that  tinbe  let  to  hire,  9^  deliveted  to  him  the  said  C.  'D.  divers 

» 

other.'  horseoy  mares,  atid  geldings,  bridles,  saddles,  and  harness,  and 

'   divers  other  chaises  and  carriages,  (or,  ?  certain  other  lighters   and 

;.       other  vessels,"  or,  ^  certain  plate,  linen,  chinfl,  fiimiture,  goods  and 

f  *56l      chattels,*')  and, that  the  said  C.O.  bad*,  under  and  by  virtue  *of  thd 

last*mentioned  'letting  to  hire  be^r^  then  had  and  used  the  same)  he 

'.     thb  8ai4  C.  D.  undertook,  Ice.   /Conclusion  ae  ante^  36.). 


■  • 


" '  (/)  Observe  nMe  (p),  ante  43.  (n)  As  to  this  count,  see  1  Coa. 

(ts)  Obsei;r«  Bote  (^Jk  «^i  IW^*  I^ep.^^    UiKntdS.- 

4V7 


The  indMtdtu&%9untU  om  ante^  9S,  fnatrting  thene  wotd^j  <<  Ibr  llie  %  vssvsqt- 
vseof  divers  sullioos  of  the  said  A,  B.  before  that  time  had  and  used  ^^'^  'msov* 

Alt  PflOFSB^ 

hy  and  whh  the  permission  of  the  said  A.  B.  m  and  ibr  the  cov«rinj|^  of    -     ty« 
dSyers  osares  ef  and  for  the  saM  C.  D.  aAd  at  Iris  sfMsdal  instance  and  4^.  For  co-. 
jrequeat^  and  being  eo  indebted^*'  kc.    (Concittsi^  as  ante,  55.)p-»»  verinir  A^iiQt; 
•7^  quantum  mtriHl  tkert^nU  aa  ante^  3%^  ^iHtrtingiMB  /oitoWf  ^  had- 
kefore  that  time  .suffered  and  permitted  certain  other  stallions  of^  Urn- 
tiie  sai4  A.B.  to  cover  certain  other  m^^es  of  aryi  for  the  ssM  C*  D. 
and  that  the  said  la8t-»flaentioned  stalliQUs  had  acc«rdiog!f  coveted  the 
aaid  laal-meotioned  maresi  he  the  said  C*  D.  tmdert{|i>k/'  8ce»    (Cod« 

dkittmqn  as  ant^  5SJ) 

♦       •    •  •  •  . 

Thehukbk^fU  cputU.U  as  antc^  ZfiyM^^^hfg  fhifi  wotds^  <«for  tlie.44.ForMii|f 
uaeof  rii vers  buUs  of  tH^  said  A.  B.  before  that  dme  used-for  t^e  biitt-^^^'^'  • 
ing^  of  divers  co«%  of.  tjlie'|a!d£/D.  by  th^  ^rmission  of  the 'said  A. 
B.  and  at  tli^  ypacial  instanoa  ain4  i^qu^fofthe'said  *C.  D.  and  being 
aoindebtedf,  Scc.\  (Conclusion  aa  atti^  35.)     ■;■  The  quantum  meruU^, 
thereon  ie  a9*ante^  M»  inaerfng  aa  fotlovf^^^^*'  ha^  be^re  that  time  per«>.  ^  . 
mi^eddnre^  otfaet  bulls  gf  t^e  saM  A.  BI  pa  haXi  fivers  oth^  oows  oC 
die  saidC.  D.and  thattl^  s!lid  laaH-mentioned  bulls  had  accqrdingljr. 
tmlled  tke.sdd  last  menlionfid'towsy  his  U^  said  C.,D.  undenbol^"  Scc« 
CoDcAisioD  as  ante^  %^\  -  -  •  *'  .^        .  .    ' 

*  •       .         •  •.  •  *  - 

TTie  indebitatus  cpuniMai  ttflta^  35|  inaerting  theae  nfiarda^  9  fqr  cer-  45.  For  . . 
Sain  fneighti  primage  and  average  biefere  that  *time9  atnl  then  due  and  freights  pnai- 
payable  from «the 'said  C.  D.  to  th^  said  A.  B.'  upon,  for,»and  in  respect  Sa'atteti!^* 
of  thiP  carriage  and  conveyanos  ef  certain  gdods  and*  merchan^zef  by  uce  (»} 
the  ssdd  A.  B. Jbefcune  that  time  candied  9Jid  conveyed}  j6  and  .pn  boM      C  *  ^1 
of  cfivers  shi|/$  and  TiesselS)  fAim  divers  *ports  an4  placest»  divers  p^ier 
ports  and  placi^»  u>4  thefe,  to  wit,  flft  the  said  last-mentioned  parts  and  » 

pfacea  delivered  by  the  said  A  B.  for  thesaid^.  O.;  and  at  j^is  specad 
instance  and  request,  and  for  the  care  and  a^endance  of  the  sa]4  A.  B. 
atfd  his  servants,  i^  and  about  the  loading  and  unloading  of  the  said 
gqods  and  merchandize,  atid  the  delivery  thereof  as  afcfesaid.*'  (Cpn- 
clusipP  as  dnte^  35.)  ■  The  quantum  meruit  thereon  ia  aa  antt^  '36>  tn*.  . 
aetiing  aa  foUoway  <<  had  before  that,  time,  carried  «nd  cpnveyed  cer* 
Sain  other  goods  and  merchandize  in  and  on  board, divers  other  shipa* 


(p)  The  osuat  ^bma  is  mtaf  jMirticu*  %  or  contract  under  les^  in  genersi  the 

lar,  hot  it  seem*  less  subject  to  varUnce  declaratioa  must  be   on  the  deed*  1    ' 

fa  ssy,  "  in  and  op  board  of  diveip  ships'  Kiiw.  tt^>.  104  i,wben  not,  see  Abbott^ 

«id  ypaai%  for  the  said  C.  D  and  at  1  Edn.  258^  lut    If  the  demand  be  for    *      ,  ^' 

hif  request  ;^  as  in  the  above  prece*  freigbt4»Al)(»  atad^  the  words  primage 

dent*  wttbeilt  stating  the  name  of  the  and  aver4re  y  if  for  average  only,  erase 

ship,  vey|ge»8(c.    See  Abbott*  1  £da.  die  words*  frsight  and  primage.    9ea     -. 

fiSB.    -4a  to  tilis  Sountf  waji  when  the  a  count  for  averaga«  1  Ka*.  SSO.    Foe 

dpclanition  should  be.special^  see  3  B.  avefsge  no  quantum  meruk  is  added, 
ib  P.  333»    If  ihisrc  he  a  chatler^asty 


3.  RB9#soT«  anfl  Witels^  fmni  divers  bther  ports  and  fAaceft  to  flhrSrs  othe^'port^  and 

AtFROF»B^'  places,  and  tbere^  to  wit,  §t  the'said  last-mentt^ned  ports  and  place«|  had 

XT'         delivered  the  same  for  the  said  C.  D.  stod  had  bestowed  otfier  his  care 

and  atiibndaitce  hi  at)dat)Out  the  loading^and  ilbloadin^  t>f  the  said  last- 
''  '  inentbiied  goods'  and  -merehafidtzef  and  the  d&liv^  thereof  as  afore-. 

said,  heythe  said  €X  Dl  Undeitook,'*  fcc.  -  (Conclustbn  aa  ante'<f  36.) 

46.  For  the  Tbf  kidebimtuB  rntnt  U  a«  anlTr,  35,  inserting  rhe^e  wordk^  <<  for  the^ 

twjnaiTB  of      tannage  of  divefs  golkiyt  VafeflS-  and  merchandise  of  the  said  Ct  D.  bj, 

•'^^^^^  ^^'    ..  him  the  said  AT  B.  l)«fore  that' time  carried  and  "conveyed  upon  divert 

pai^s  of  a  certain  cut  or  c^al»  nav^ble  and  passabie-  fhsMh  See.  tOi  %cc* 

in  certain  boats,  barges,  aiid  othbr  vessels  for  the  sald.C.  D..  and" at  hia 

special  instance,  8tc..^d.belhs;  •&»  indebted, '&c.    (Cohet£isi5n 'tis  anr^ 

si.y         Thrqittantum  tneruii  tncreofiis  ^»  c«/f ,  3fi,  inserting  ds/hUovfs^ 

.    *       ^  had  before  that.thne,  carried  and  foAveyedfdiviira  ^h]^r.goods,  wares, 

and  merchandize  Of  hTm  the  said  C.'p.'ul^nf)  djversotlier  •parts  of  the 

aaid  cut  or  canal,  in  tjicrtain  p4|ci:'boats,  baives  andf  vessel^,  fbr  him 

■^       •       •      *  •••  *• 

*  [•  5B] '  •  the  said  C.  D.  he-lK^  said  C.  D.  undertooir,  &c.  tb  pay  h^m  so  /mych 

.  money,  di  he  there (bre'reascnabiy  deserved  to  htive  for  the  tonimg^ 

. '  «  thereof-*'  ^,  (C<inclusion  as  tffcff,  36.*5 


•      m 


4T  ForaptB-       The  intfebitatua  m)U7it  is  usantCy  ^5«  inserting  the^e  v>ord»y  <' for 

al£"  toV*"*  the  passage  of  the  saicj  C.  D.  for  «  of  dit^era^to  wit, . —  seamen  before 

then  carried  and  conveyed  by  the  4aid'A/B.**)  In  and  on  board  of  a  cer- 

;.  ,  tain  ship  or  vessel,  called,  &c.  whereof  (he  saiu  A   B..\^d  master  and 

*     commander,  frt>m,  &c.  to,^  S^c,  alid  at  the  speciarins'laBce,  8cc.  and  being' 

80- indebted,  kc.     (Conchision .  as  afitey  ZS,) — —THc  quantum  meruit 

thj^rcon  is  as  antcy  36,  inserting  a^Joihv)^  "  had  before* tjiat  time  carr 

rled  and  conveyed 'the  said  Q  D.  ^or  <*  divers.'  to  wif,  —  othea  seamen,**) 

iivaitd  on  board  of  the  said  ship  or  vessel,  caQed,  Sec.  wh'dreof  the  said 

-   ^  A.  'B.  wa9  master  and  cojUmandcr,  from,  &c.  aforesaid j  to,  ice.  afore- 

aaid,  he  the  said  C.  D.  undertook,"* 8cc.     (ConcliAioo  as  ati/^,  .36.) 

48.  For  de-         '^TA^  indebitatus  count  is  as  xinify  35,  inserting   these  Vfordsy  "  fbr 

•urrage  (r).    the  use  of  a  certain  ship  or  vessel,  called,  8cc.  whereof  the  said  A.  B. 

•         •  •  •  • 

—       ■■■'■        ■■■■■    ■ .1        ii..         ■!   ^  I,  1.         I    i„         .  ■  ,.  1^  ■ 

ip)  3  Wcntw  70.  ,  •  3  Taunt.  38r.    Party  is  liable  to  de- 

Xq)  GovoVned  by  rules  as  to  freight,  murrag^,  whare  there  is  a  contract  to 

. $  East.  399, 1*—^  Campb.  15,  16.  .nay  it»  alt1|ou|f|i  the  detentiort  were  un- 

(r)  As  to  deinurra{^e#  see  Abbot  on*  avoidable}  Sf Campb. 353. or  occasioned 

Shippinf^-    If  the  cOT\^ract  fb^demors  "by  the/«rronj^fut  act  of  a  third  |»enon» 

ra(i;e  be  under  seaU  the  drdlaration  muA  4  Campb.  133.   No  t^Aiee'neeObe^^iyeii 

I  «^                vbe  indebtfOfi  Uie  deed,  1  New.  iCep,  to  thp^  consignee,  of  the  arrival  of  tha 

104  r  if  there  be  no  contract  Sir  demur*  vessel.  4  Campb»  159.  161.      Where 

lagCy  the  •declaration <8houl(>|)e  special  .the  bill  of  ladifivg  contains  a  stipulation 

onrthe'implnd  eoi^Umct,  to  sfiip  or  tm*  to  pay  demurrage,  consignee  by  m^ 

ahi|^  the  goods  in  &  reasonable  time,  cepting  tb«  goocls- readers  himself  Ua» 

As  to  deroursage^  see  3  0,  &  P.  295.—  Uo.  L  Xaunt.  ^}       -.                       .  .r 

-: — '  S  New.  Rep.  35a    |;3  Johns.  Rep.  342, 


•     ^ 


• 

wasmtftter,  by  th^.Mld  C  D.  before  tii$t/t1ifie  retttntd«nd  hept  mk  3.ii«sv«ct* 
deiftairage,  vHh  c€kti^^pDodft  mici  mef«handke  on  board  thereof,  for   ^^  pnorma^* 
ft'loi^  time  Hefere  tl\en  etmps^  anil  at  f be  special  instance,  kcft  and         ty.  - 

l^g  «oi  indebted/'  %^    (CdtKlutlo*  t8>m/r,  S^J^' TMe  fu^Mtum 

ineruit  tkereon  is  aa^ante^  t^  inserting  asyoll^wsy  *<  had^eforo  that 
time  suffered  iind  pem^itted  the  said  C.  O.te-ji'etain  ^|id*kefep,  and  that  ' 
he  the  said  C  D.  had  accordingly  rdtained  or  kept  ihe  said*  ship  or 
.vessel,  called^  8co.  iwbereof  the  sa4d  A.  Bi  wmft>nMkiWr^  with  ttertaio 
odier  goods  and  roercfiandize  on  board  tMEreof,  on  deiimrrage»for% 
long  time  before^  then  •elapsed,  be  ibe  ^id  C  D.  updertoooV'  ^c.  . 
(Coi)clusion  as  ^t^ite^  36.)         ...•.,* 

^The  tHdoMtafUB  count  is  as  atU^  lS^^in§erting  if^te  wfe{si  *^  for  llie49.FqrUgbtejr« 
li^htenigttN«CtUver8%oMUi^wai^y  and.*ni«rehanidize  by  th^-said  A.  .Bu^*^;  «  ^  ^' 
before  Hiat  tinve  iMnrf^dand  e6i»yoyed  in  cenain#lighteps  and  other  ves^ 
seU  df  the  9^^*A.  B^tki  bjc -hte«  Ae  sail!  A.  B,  shipped  and  landed  « 

fihom  and  om  of  \$e  saine  fofthf  |mII'C.  J>.  and  at  bis  special  instance  >'* 
&x..  (Codtlusion  as  M<^-AS(.)-«— 7>«  fumiMeiil^'fruir  thereon  is  at 
ante^  36i  insettini^  as  follows j  <^  had  before  that  time*  carrted^nd  C0»** 
Teyed  divers  other  goods,  iiirAn  ^taiu  other  lighters,  and  other  ves-: 
aels  ^  dKi  «|dd  A.  S»  and  had  unshipjMsd  •eod  landed  W  same  from  «   *  • 

and^m  of  the  aafneiKMis  and  Oti»r  vassals  foi^  the  said  C.  D.  and  at 
hisJike  ftpecial,  &a  he  tbe.aaid.C.  p.  naderiookf*  &o.  ^Conclusian     * 
fts  on/r^  36^9  ..  *      •  » 

'  TA^  indebitatus  count  is  as  ant^SSy  inserting;  these  t^drds^  <<  for  the  50.  For  lig^t- 
ligk^rage,  ^l|arfal;e,  and  warcHbuse-fopmof  divers  g€x>ds,  wares,  and  ^^^<]^^iJJi, 
merchandize  by  thosaiijf  A*  B.  before  tha't  shipped  9ind  landed  in  .and  hoive-reom 
by  certain:  Ugpii^rsaQd'otber.fesaels  of  Jhim  the  ^aid  A*  B.  and  deporit*  v^* 
ed  and  kept  inland  twon  a  certain  ^larf,  and  certain  ^arehoij|Ses  and 
pl^emis^  of  the  said  A.  B«4br  the  'said  C.  JD.  and  at  his  special  instance 
Sec.  and  being  lo  ipd^ted,"  Sec.  (ConcluaimraS  ante^  35>)  ^Th6  • 

^uamum  meruit  thpreon  is  us  ttmcy  ^6,  inser^ng^  as  /bllo^Sf  ^  bad  be- 
fore  that  tin>e  shipped  and  landed/di^er^  other  goods,  &c.4n  and  )>y' 
certain'other  lightsrs  and  vessels  of  him  the  said  A*  B.  and  had  de-» 
posited  and  kept  the  same  in  and  upon  a  certain  other  wharf  and  c^ 
tain  .other  waitehouses  and  premises  qjf  (he  said  A.  B*  (or  the  said  C.  D^ 
he  the'aaid  (J.  D.  u^^ejtpok,"  &c.    (Conclusion  as  ante^  ^6.)  (/) 

77ie  indelnta(us*cpynt  3s  as  anffy  35,,  inserting  these  wordsf  «  fol*  the  ^^*  Forthc 
good-wiU  of  a  certain  Wsioess  of  hftii  the  wid  A.  B.  before  then  relin-  K^^,'^* 
quisbed  add  ^iven  up  by  the  said  A.  B.  to  and  in  favpur  of  the  said  C.  D. 
and  at  his  sfifociA  instance,  Sec.  and  being  so  bi^bted,"  Sec.    (Conelu* 


^'Uy  Tl^t'^rmmKyh^  easily  applied  *  '(0   Ft*  boowa^,  flilpUge,  babys^ 

t6  a  deiAiand  fbr^whalfkgc,  or  for  war^-  and  aea  marks,  ace  ftead^fs  Aisistant, 

houae-room  only     ^nd  see  the  ptece-  SJ,  3.  For  moorage*  see  3  Wentw.  69, 

dent  for  waqeboiue-ffoOmj  ante,  45.  and  aDfe.  45. 


cr 


40  >BCfLAiuTioM  ur.  AMirimii. 

•  •  • 

IMG  I^£R&OK* 

AL  p»oPBR-'  \"Sr^»Aiiow^^  «*  hadbeibre  ih^t  time  relioqiiiihed  «Dd  given  up  iMmd 
TV.         in  favom:  of  the  said.C.  0.'a>:ert«i|i  other  business.of  hiro  the  said 
t*^J      A.  B.r^e  the  sitfd^e.  D%  umierfc^i;*  &0I    (cVafltni^asa^re^^e.) 


•    0 


S2.  For  i^f«t        rA^r  miehitatui  emmi  is  /u  anA^  35,  ihserting  the^  vmrds^  «  for  ttM 

iervftnt(c)*     ^ftges  of  ^hiry  ^f  the  said  A..B.  befinre  tiaV  time,  sum)  then  due  and 

.       *payabb  frtyro  th<^  said  C.  D.  «b  the  said  X-  .B»  for  thb  servarof  the  said 

A.  B.  by  liHn  before  thien^done  and  perfcHned,  as  the  hkeld  servant  of 

•  and  for  the  said  C  D.  end  oh  Ms  retiiliiert  and  being  aat^in^Bbtedf'*  ke^ 
(The  conclusion  is  as  Anfs^  35-)^  ;■»'!£,  the  Service  has  been  performed 

*  on  board  a  ship,  aM  these  wgrday  ^  ip  ^and-cb  beaid  a  qaTtslp.akip  er 
vessel  called  j — - — .*•  •        *  .    .  ■      * 


••  • 


as  a  hi!ih^f^       ^*^  indtbUatus  count  h  a«^m/e|  35,  ii\^,€nSn§  these  worthy  <*  fij^  the* 
agn'  St  { he    ^  Wages  oftbe  said  A.  B^  befc^e  that  tio^fe  and  then  due  and  payable  firom 

tlien  done  and  performed  as  %  marii^  of  and  belonging  to  a  certaiif 
.    .      *  ship  or  ves^l,  called  V  <■   ■  ,  whereof  the  eaid  C.  D,.  during  tht  time /if 
auth  service  was  master  and  commander^  and  for  tiie.  said  C  D»  and  on 
l>ia  retainer,    ^^d  beingM  indebtedi*'  &c.    (Conclusion  as  ante^  35) 


54.  For  Bhoit. 


seaman. 


aliowtnce-  ^*^  indepitatus  dount  is  as  ^ntCf' ^5 'j  inserting  these  ttfrnHSj  **  for  and 

money  b/a  •  in  respect  of  his  thd  said  A;  B.  havii\g  at 'the  ^ci^i  instance  and  re- 
T**61'l       9"^^^  °^  the  said  C.  D^  for  a*long  space  'of  tflflfe,  to  wit,  for  the  space  of 

: — ,  thed  elapsed,  and  Avhilstjie  the  said  A.  %.  served  as  ar  marines 

on  board  the  fiaid  ^ip  or  vessel  of  the*^id  C.  O.  and  for  the  si^d  C.  D« 
relinquished  his  right  to  tuMf  not  received  from  the  said  C.  D.^a  great 
part  of  his  daily  allo^yance  of  meat,  drink,  and  othei^necessarieft,  which 
he  the  said  A.  B.was,  during  that  time,  entitled  to  receive  and  have  as 
such  mariner  as  aforesaid,  of  anc^Crom  the  said  C.  D.  under  and  by  vir- 
tue of  a  certidn  agreement  before  Shcn  made  between  the  said  A.  B. 
end  the  said  C.  D. ;  and  being,  so  indebted,*'  ^c.    (Concluaon  as  QtitCf  * 


(if)  The  demand  fur  wa^  being  (o)  N.  B.  If  it  be*agahi«t  |be  owner 
specific,  no  quantum  meruit  is  added  i  of  the  shipg  say,  *<  a  certain  ship  or  vesr 
bnt  It  is.iAiua  to 'add  two  counU  for.  selof  tbe^aid'C.D.  called  ■  ■■■i" 
work  and  labour  generattjk  •!£  the  de»  and  omit  the  eerds  in  italica.  The  eb- 
fendant  ha»  reliiaed^to  employ  the  glaUi-  servation  in  the  note  to  |he  last  prf^ce* 
tiflr,  the. d^claratien  should  be 'special-  dent  is. applicabie  to  tUa- 
lor.Boie»plo|int.   ^kaat^li5.   ,  *  .  i* 


«oxMo»  oonirBSk 


47 


«  kad  before  tbat  turn  caiia^kMiiis  tighl»  aaA  bad  oi^^received  for  ^]^^,J*^y^7;* 
n  Iwg  apace  6f  4nie,  to  wU,  fi»r  th^.apacai  of <  ■    »    .  th^  ela|>9efl»asid  Ouanium  ' 
wliflsi  the  aaid  ^  B.  serWhi  as  a  'naiinerw  on«toar« 


^•aidf  ahip  er  meruit  tbcfOk 
vesael  of  the  said  O.  JJt.  ainf  far  the  aaid  Q.  Df  another  ipreat  pan  of  ^"^1 
Ha  diitf  kllowanc^  ormcat;  ^nk^  and  nec'aai^ripat  '■adn^h'  he  Ae  said ' 
A.  B.  wasi  during  thatpme*  entitled  to  ri^G^ivo^aBd  have  aa  tu^h  marl* 
ner  as^  aforesaid^  of  an4^fTt>m  the  aaid'C*  P*'  undir  ahd  hy  virti|tiof  a 
certain  agreement  be^re  then  thade  lietwaan^A^  sai^  A.  B.'and  the 
aaid  C.  D«>he  the  said  C«  D.  uodertopk4"  ^c.  (CpAchiaion  aa  <ii»/e,  36,) 

Tie  mdebii^tu^.^fmnt  U  aa  ante^  35,  inaertkt^  tnege  vfords,  *^  for  the  S6:  for  warn 
wages  or  aahrrjr  of  the  ssSd^L.  bT  before  that  time-'  ahd  then  |iue'and**^^ip^^- 
pAfabkP^sotn  the  8afd*C,/D.  |o  die  Awid  A.  B  for  the  service  of  the  IL^j^t  the ' 
aaid  A.  B  by  hiiOibefar^  that  tjtfte  done  and  ^rformed,  as  the  9fv>ard  captaii^, 
of^lkB  tadd  CX  A,/6i^  iof^  timelbej^e  then  iUffed  in  and  an  board  qf^   • 
orceHaia'sniB  or  vessel,  <;al^dvtcc.  whereof  the  WdJD.  D.  was,  (br  and        •  *' 
Asriag  aS^ihkt  tithey  YnaateV  and  commander,  *aqd  for- the  saidC.  D,        ' 
and  on '  his  retaineit    Add.  Mdng*  so  indebted,*'  kc4    (Conclusion  as  , 
ante^S.y^ — i^-N.  B*  Hat  the  siA  oC  the  mate^  instead  of  the  woi^s 


A  kaiicB,  laaert  ^  mate«f.*^   (See  anu^  ^•) 

...  • 

*  *         •  f  *  •  ••      ♦ 

The  indebiiatUB  count  U  d9  anUn  «5,  mtertin^^  these  wordsj  ^%v<he  57.  For  v>q^ 

Irages  of  the  said  A.  B.  and  tbrTftia  service  befoiW<hen  done  aAd  peN  uciipuia 

Ibmed  by  him  the  said  A»  B.  as  ipaster  *  and  <j(ommancier  of  a  certttn  ^^^er:     ^  ' 

ahip  or  vessel,  called,  ScOf  for  th«  saf(>C*  J),  and  on  hia  retainer.    And      [  *  63 1 

being  so  indebted/*  3cc.(x)  (Conclusion  as  «7»^,  3^.)  ^   * 

♦  .    .  «  <•    • 

^  The  indebitatus  count  n.-amantef^^  inferHt^  4huc  word$y  **  for  cer-  58.  V%p  prise- 
tain  prize-money,*  wages>  salary,  and  fewacd,  before  that  time  and  then  »owy» 
dae  and  payable  from  the^id  C.  D.  to  the  aaid  A.  B.for  the  eervice  of^^ 'garter-     ^ 
the  said  A.  iB.  before^  that  tii:|^e«dbne  pud  {M^r^iaad  by  him  the  aaidinvter    . 
A.  B.  as  quartA'^master  on  board  a  pertain  ahip  or  vessel  of  the  ^^omen 
C.  D.  csilled,  &c.  on^b  retainer^  apd  at  the  special  lAstance  and  request 
of  the  said  CL  D.    And'«being  so  indebted/'^&*C.  (y).  (Conclusion  as 
antey^3,5,l  '        ,* 

Th  indebitatus  count  is  ol  antiy  ^&^inserHng^  these  wordsy.  ¥  for  the  f9.  ^or  uhrf 
pay  or  salary  oC.the.  said  A.  B,  befdrfc  t|iat  time  and  then  due  and  pay*  ^^^l*"^^*^* 
able  from'ttie  said  C.  D*  to  the  saidX  B.  for  the' services  of  the'said  corps  of 
A.  B..befo!^  then  done  and  performed  by  him  the  said  A.  B.  as-  ^uar-  **^oopa. 
ter-ihast^r  of  a  c^lrtain  corps  called,  ^c.  for  the  said  C.  D.  and  at  his 
special^&c.  And  being  so  indebted,**  ^c.  (z).  (Cqpclusion.ason/^,  35.).  .  !     ' 


M    '■     •» 


(x)  Seeob8ervatioiiyante,.60. 
*(y)  See  obse'rVatioii^  «nte/6a.    * 
iz)  As  to  pitotagci  see  4d  6eo.4.  c. 


104^  &  1  TaontoBu  30O.-4P)ealw.  C.  K. 


i. 


^  '    MW:LAIU1£<tal§«t«.A||intPSlT. 

#.  '  ■         '  . 

•AL^8i»vic«.  t«ln  tpil<rtaj5%aiid  rewvd  bejbre,Ui«4  time,  v^fl/th^D  due  and  pafiible 
60.  For  iHlot-  ^"^^  tbq^^ftid  C.  p.4a  tilt  eaid  A»5.  for  th«  pik>ug^^noqri«s  and. im- 
age (*)•  '      noociiig.  of^s«rtua  aWpor  v«Mei.of  the  fa|4  CD,  bj  the  aaid  A.  B. 
.  >      bebra  thaii  jpUot^»  nioQFq4«  and  mv^pdted,  for^bf  said  C.  D.  and  on 
hia  retainer.  ^^4  be^y  ao  in^ebiod^"  &c.  (^}  rbooi&luauv!)  aa  aiUe ,  35.) 


W.  For' 


^f  indcjl^a4u9  ij^t^nt  Ua's  anfe  S^^  in^eKttng  the^fijoforda^  ^  for  cer- 

-taki-criftipage  and  re4ra'r4  be^re  tj^at  timtf,  and  theix  dye  and  payable 

from  the  said  v  ^*  to  the  aaid  A.  B.  upon  and  (or  tl\e  procuring,  rai$- 

.   >^  mg,  and  ^hipping  of  qertaii^se^men  by  the  a^id  A.  B.  before  tliat  time 

[  *  4S  ]      procured,  '^rSrtsed,  a*d  shipped  it)  ^nd  on  bt>ard  o^a  certain  ship  or  if^%fc\ 

••  called,  &;c.  for  (he., said  C  D«  and  4^  his^geiiijtker/  And^bein^  so  in^ 

drbted,''  &c.  (c)  (Conclusion  as^qn/^i  35.)        ,  '  .  '  ^'       ^ 

6S.  For  sal.    ^      77i<?  indckUatU9  ct)u9t,4a  a^  ant^»^Syhisextfng  tfiCMC  ^or^9^}\  Tcur  tli6. 
vage  {dy         salvage  ot  a  certain  antlior  find  cable,' by  hira  th^  said  A-  B«  before  \MX 
*    f         time  saved  foi.  and  aciiv^red  to  the  said  C^D.  And  being  saindebted/ 
,&c,  (CoQcluaign  a^  unu,  is.)  ^  •  • 


.    •    •  ^ 


•   •    *•  t  * 

*  /  ScMondlyrsmf^n. 

6S.  For^tork  7%f  indrbjtatut  count  k  a^  ante^  35,  inserting  jXese  wor/bf  *5  fof  the 
•n  »itoniev*"  ^^ti^  ^"^  IjTbour,  care^  dijtgence  and  'attendance  olf  the  V^d  A.  B»  by 
and  solicitor  him -the  said  A.  B.  befofe^thdt  lime  done,  performed^  and  bestowed  as 
^^  dTT^^^  ^^  aitorgey  apd  selicitor  of  and  for  the  said  C.  J^.  and  upon  his  retainer 
B«^s  Mt  WW     in  andaboi^the  pno8ecutii)igrd*:^nding,aiid«illciti^  of  divers  cau«e8| 

and  iQ  ciMhty,  .  •  •  ,  ♦        .  ■  •  »        , 

and  for  rees,     '■■■!'  ■     ip      j  >i  ■     >  ■  ,.   ,.•  '      l* 

fccandfor  •.••*•  •      ,*  .    ^     ' 

preparing  •  (a)  3ee  obie(vmtio% JR(akr6P*  Plfait-  ^  faf  yi  attorney  a^sSast  bia  client  or  tdK« 

df  «d«,  and-  for  e^f^  Assistant,  52, 3.'  ^  tm*  for  bu^tneas  d^  A  Uw  or  in  tequ'^y, 

journeys*.  &c.       ^^j  See  obscrvjiltoa,  ant^  60.  ^    "•     '  adding  ooift  count  for  worl^and  labour 

,(0  Aste,  60.  ^  •  •  gebcratly,  and  the  money  c<5unts:wbere' 

((/)  See  nofe,  ante,  60.  tn  tlie  ease  thei«  was  ntf%uit  carried  on,  or  no  deeds 

of  sMWage  from  perils  ^  the  sfti,  the  pre((a(e<t  fcq*  or  no  joomey^  taken,  the 

•talttte»  have  not  taken  away  the 'com-  parts  dt  this  form  ilM  .api^llcaUe  to  the 

^  men  law  r€lnfdy>  See  Abb^l,  1  £dn.  case  snoii^  be  omitt^d.-^If  tlie  suit 

331.  3  B  ik  P.  61S.  and  the*  precedent  were  carried^  fin:  a  tbitd  person  '4t 

there}  but  in  the  ease  of-nraa^^itre^jis'  the  defendant's    reqaest^  this,  cbunt,* 

the  Adniira|ly  has  peculiar  jurisdiction  with  ^  Kttle  alteration,  will  si^ffice,  3 

over* prize. causes*  (see  2  IStovf^}?  594.  Show.  431.    But  jf  Che  .defendant  be 

&«.)  the  33 <»eo.'3Lc/66.  s.  4^.  renders  liable  in  respect  bf  a. cuUatefal. under* 

it  necessary  for  the  re(apto^  to  resort  taking  iix  writing,  the  declaratioo  must 

49  that  Coutt.   As  (•  th^atvMle  oC  se-^  be  special,  1  Saund.  SU.  b.-^A  com- 

C9veriBg  salvage^  ^ee  ^e  U^  acts,  48  mon  couqt  f^r.  work  aftd  labour  wouU 

Geo.^3.  c.  130.  40»  Q^o.  3.  c«  123  >     ' «  io  flU  cases  8|j&Ge*  Skin.  21& 

(e)  This  focm  will  ^office  in  all  cases 


m1|%  wni  b^riactWB  Ibr  the  laM  €/D.  tfid^/if^<MiMlii.A«»  <hi«  mof  ^  »«i»Bf  t« 

ri^t  pajmbfe  to  tiks  Mid  A/  B.  in  rerfpfct  tlycrcof.^ — ^-.^nd.  aiso  fic^r  ^^ Jtf ^^i'^ 
oUmt  tbe  work  jm^  ')*b«ttr;  car^  4>liB;«Bce,  icKhHtMidl^ce)  of^^tbe  9Ai<^« .    .  - 
A«  9.  ty  him  t|^  taid'  A.  fi.  befidre  tiM  tiiAe  ^wmiT  y^pfanngd^abd'^ .   . 
*Aowed,  in  and  cNul  the  ^viagv  ^opf  ioji^  »nA>eei|freigiim  -of*  direve      [  *  M  ] 
cariaf  giyicetr  .deade»  and  wrikbigst  fo#  tho'iatt  €*  U.  «^  in  and  al^ui  •    > 
other  the  business  of  the  ^aid  C.  D.  aild  for  tlie  said  C.  D^  at^  at  iiie 
speciaijnstaiicey  4*^.*— *-And  also  for  divors  jouraeya  and  other  attiDDd-  ' 
ances  by  the  said  A.  B.  before  then  made^ pe.i|Mnn«dt and  givibyin' 
and  abont  the  said  business,  and'  other  the  business  of  tbe  said  C.  D. 
aod  for  t^  sas^i  C>  D.  9^,  «t  hisiikci  ^)qci^i  &c.'  and  being  so  indebt- 
e^S'*  &c.  (Cooclusion  as  antCy  35.)        .TV  ffkuHan  meruit  on  rAf'«  Quapilum 
count  U  fiji  ante,  S6,  huttMng  a«  foUom,  <*  had  before  that'  Ihne  done.  "**''^'  ***~* 

'         OR* 

flerfcNrtned,  testoyred,  and  given,  other  his  work  and  labour,  car^  dili* 
gi^iee,  And  attendance,  as  the  attorney  and  sottcatfii:  of  and  for^be  said 
C.  J>.  anji'  upon  h|^  retainer  in  and«td>out  the;  prosecuting,  defi^nding^    . 
'  lindaeUciUttg'of  divers  other  iSiiyi^Si  a^ts,.ai|d  busMesse9»  for  the  sai4 
'C«  I>: ;  ^d  tiad  also  At  ^«  ^'^^  special,*^!  before  that  time  ^P^e^ 
^rfomied>dn44iestowcd,  other  his  work  and  Jabour,  eare,  diligence^ 
and^ttendance,  in^nd  about  the  drawing,  copying,  aa^  engrossing,  of 
^vera  other  conmeyaiM^  deeds,  and  yrkings*  for  the  said  C.  D,  and 
^  *sU|d  about  other  the  business  of  th^siaid  C.  Q.  and  for  tlif  said  C.  D^ 
« ■  '  And  had  also  at  the  like  special,  8cc.  befojce  that  tiaie*niad|u  j|>er-«> 
formed,  and  given  divers  other^  journeys  anc^  attendahces  in  and  about 
other  the  business  of  the  said  G.  O^  and  for  the  said^C.  D.  he  the  said 
C.  D.  undertootc**'  &c.  (Add  a  coiu^t  for- work  and  labour  generally,  *" 

.  and  «U  (he  cQinmon  counts.)  (/) 

The  indetttaiu^  count  Was  itnfey  ZS^Maertiiig  these  wordt^  «  for  tke  64. At  a  cl^rk 
work  and  labbnr,  eare,'^ligencev  and.atieridance,^  the  said  A.  B.  as  >n.««rt  ia  iJie 
•  a  clerk  in  court  in  the^  said  o$ce,  J>efore  «4hat  Utne  done,  performed^  . 

taken,  and  bestowed  by  fihn  the  s^id  Ai  B.  upcu)  the  retainer^  and  at     v        ^ 
the  spfeial,  *|cc.  in  and  aboul  thcCpiosecuting  and  ^fending  of  divers  ^  f  *  65 1  • 
oauses  and  seit^  aod  transacting  divert  other,  businesses  fen  tbe  said  . 
O.  D.  aAd  For^money  )aid  out  and  expended,  ah^  paid  by  tbe  said  A.  A 
at  the  like  special,  &c^ki  and  abotittfte  p»oaecQtlng«and defendingfhe 
said  oausea^and  suks,  and  tr^sai^tiiM'  the  said  other  busfcieterfo,  and  for 
jBRoney  doe  froA  the  sdd  ^.  D.  tothp  said- A.  B«  for  bis  fe^  d«ia  and 
<S  right  payable  kt  him  in  that'  rqfpe.ct,  and  being  so  iti^bl%d,'*-  liv# 
(Concludon  as  a»/e,«3^.)f  ■  *   The  quantum  meruit  ihereon  U  as  iliit^,'Qu«inuni 
66^  inserting  0s  foilo^s^  *^  hud  before  that  time  done,  perfor tried  and 
besteweri  other  his  woak  and  labour,  ctfre,  AUgence,^nd  attendance,  a« 


meruit  there* 

OII«> 


.«j. 


(/)  When  an  Mftfrney  nty  recover  ^.  •  ' 

€m  the'eount  for  money  paid,  though  his       (^  See  •the  commenceinent,  i^tt^ 

bii^  has  not  been  deiivered  to,  3^1  £aat«    3h  .                 ^- . 

VoL.li.  Q 


ff^  i»BClA«AVMW  I»  AHVMMIT. 


Ai  4Bi!v!!aB*»  <^^^^>(H?  ^1^  «!!K^**<^  c^sfsiwtM  89tof.aml  tUfisMtkig  «div«rs  oibfr 
^buAvedM*  for  tke  ^iid«€^ p.  nd  ha«l  1^  olH  «a4  •^^RfiMMied,  aad  ftid 
jHfawr  amfo  og>n<iiff  faji^  about  (W  prpsecftipg  an4  dtefending  the 

I  K     od  ollMP  buMaBf06%  h»tlM^d  C.  D*  wdcrtook/'  lie  (C«DckMmi  *• 


••  • 

66.  As.one  Of       '^  fndebitatUk  cditnt  ii  as  untc^  35,  inserting'  Mear  t^dsj  *  for  the 

the  silt  clerks  ^^rl^  andimboar,  eare,  diiig^nlte,  atid  attendaiice  bf'the  luild  A.  B,  aa 

ClwM»p^     *  «ottcit6r,  and  also  as  one,  of  the  swtmi  dcrhs  of  E.  F.  Esq.  one  of 

.the  six  clerks  of  hfs  Majesty's  High  CoHrt-oTChaDceiy  at  Weatm^- 

ster  in  the  county  of  Middlesex,  before  that  time  done,  pieflbmited,  and 

l^owcd  by  the  said  A.  B.  ujpm  the  retiuner,  and  at  th^  specHil  Sn<* 

Stance  and  request  0(*the  said  C.  if.tn  and  aboat  tAe  pnosecutingy  ^- 

*    iMidtbg,  aAd  soliching  of 'Av^ra  causes,  8iiilts»  and  inisapesseb,  iii^h\ 

stfid  court,  Ibr'the^sald  p*  p.  and  ibr  certfitt  fees  doe  and  of  ^-Jght  '^ 

'  payable  to  the  siid  A.  B.ln  respect  thereof.  And  bbing  *so  indebted,** 

lee.  (CoticlusioD  ad'  onre,  35.)        ^ne  guanntm  meiAn*  th^eon  U  ikC 

anttf  36,  ituerHni  (u/oHowa^  ^  had  befone  thi^  time  done^  x'^rfbrmedt' 

and  bestowed  other  bis  wtfrk  aAd  labour,  care,  idid  diligence,  as  suptf 

solicitor  and  sworn  clerk  as  aforesaid;  in  and  alMut  the  prosecutingi 

Befenfitng^  and  solickin|;  of  divers  other  causes,  suits,  and  businessesi 

{  ^M  ]      ^n  the  said  Court  of  Chancery,  for  tiie  said  C.  D.  he  the  said  C.  D. 

tmdertook/*  fcc..(Cdnclusioik  as  atUrSi,) 
.    >  •  •       •  • 

r  Ata|Mroo-      TAc  indebitatu$  count  ig  as  ante^  35,  inserting  these' worda^  ^for 
JlJJ^'l^^^  th»  work  and  labour,  care,  difigence,  and  attendance  of  the  said  A.  B. 

eto  the  ,.  by  him  .the  aaid  A.  B*  btSpfft  thax  tima.done,  performed,  and  bestowed 
Deli^M^CA  •■  ***•  profttor  of,  and  for  tl*  said  C.  D.  and  upon  his  retainer,  in  and  . 
^r^  ^   about  the  pj^pi^cuthig  fif  air  appeal  from  a  semence  pronounced  by  tlie , 
Ardios  Court  of  ISaaCethfiryi  to  (he^Sgh  Court  of  Detegat^^and  ia  . 
ibid  a^put.  oth^  the  l^usiaess  o^the  said  C.  D.  and  for  th^  said  C.  D.  and 
at  his  special,  8cc.  and  |J|o  for  fees  due,,  and  of  right  payabk  ft#ra  the 
said  C.  J>.  to  the  saide A.  9/  ^  rdlspl^ct  thiereof^^  being  so  indebied/' 
kc,  '(CofldlMaan  as  a>i/<,  35.)  *     "     yig  fwintum  meruit  t^eon  Is  as 
emtCf  3i,  itiMeridng  as  JbiUms^  ^  tad. before  that  tim^  (toMi  peiforned^ 
sssd  bestowed  other  his  work  andjfibous,  cara,  diXgence,  and  attend* 
anee»  a^  the  propCor  of  and  for  tiie  &aid  C.  D^.^aBd  upon  his  Bko  retainer,  • 
in  and  about  t]ie'  prosecuting  a  certaia  qither  appeal  fitim  |  aentenoo  ' 
^froDOttnced  4)y  the  said  An^esCourt  of  Caiiteitary,^to  the  said  higli 
Court  of  Deleg^ates^  and  in  and  about  other  the  business  of  the  said  C. 


•    .  .♦ 


— — ^*— — ^^^  '■         ■  II   111      I  ^^mmmmmm^fmm^umm^mmmimj^ 


•  '  •  f  *♦  "• 


(^)  1  Wentw.  1|3, 4 


m 

Bktedik>tA«aiM  C.  B.aMivtIikllka  apteiri,  %«.  lie  tlataaUiC.  S-M*ra«*- 

....  ■  •  fc 

JTA^  indekitatn$  couni  i9  qb  anftj  35,  inBcrt^  the^e  ft^rdi^  «^«lbt  thv  68.  By  an 
^pork  and  hhour,  dhni*  andl  dW^encc  oCtl||BtudA:B.b):himtli»«d4  |*Xtttto?. 
A.  9.tefore  tSitt  time  doM)  p«iorm«l,  aiid  bi;iloiMd*wth»giidC.  D.  d^ 
M  die  ftgent^f  tlie  sftid  &D.  aiiii  ii^i)  Mb  rataiUbri-aml at  hia  ti^fWy '* 
*  Mfc.  in  and  about  the  pioaclciitiiig^and  dafandi^^^f  dtvera*8uiu  Wklmr 
-and  equit|r;  for  the  aald  C  0.  and  for  ftea  doe,  and  of  rigfit  fvfMm  lo    .  ^ 
the  aaikl  A;  B.  in  that  reapeitt,  and  in  and  about  ihe^drairiog  and  aa-  , 
po«nng«tf  dher^fdeeda  bed  wiiiinga  tor  the  aaid  C.  D.  and  «t  hb  ttlBa> 
ice.  t^nd  alio  for  othe^.work  Md»labour,raii^  dilifpncct  and  ettcojpnce 
of  the  aaid  A.  B*  by  hiin- before  that  ti]iie.4one>  perfem^,  *and  ba*      t:*  ^  1 
fl^swe4  W  ^  «kad  6.  D.  a^d  at  luadreqaeat,  and  alsd  for  dif era  )o^^ 
oad  atlendaitoee  by  th«  aida  A.  &  btibre  that*<lni0  tiOien^  made*.  aiKl 
perfentte4  Xor  the  said  A,  D.  anif  at  liis  like,  Vc  and  Mpg  ao  indabt- 
«d,*!  atc.t^fKluaiort' aa  Me^  »*v>.f-l[Add^  yWH/iwt  mermt  ada^e* 
.  iid  to  th0  fim  couttb— one  ooynt  t^  work  and«ldbbiul g^ilerally  ■ami 
the  money  coonta.]        ^    .  '        ' 

*  .       •••  ■     '       i  *     '  *        .  * 

•  Th€  htdebiiafuB  count  it  w\uit/j  S«i  tmirilw  ^^^  words f  ^  for  eer-  J^^^^^jJ^ 
tain  feea,  p«rqni&itea,r  ^  sumH  /bI  tnodey,  before  tkat  time  dtie'  MK^baiCft  Imn 
mrmg,  aaiof  ri^t  pufMt  tem  thf  aaid  C.^IK  tothe  aud  A.  B»  as 

a  bailiff  to.the8heriir  of  the  colinfydr^.-' ,toifcnimdfcrthae«aat- 

tion  of  di^ra  writt,  precepta,  alUl^roce8aea»  for  the  aaid.C.  D.  alhaa 
special  instance  and  requeo^ ;  and  Also  upon  and  for  the  work  and  la- 
bour, ttoable,  care,  diligenoe,  journeys,  and  attendance  of-tlie  a|id  A. 
"B.  its'kuch  baiUff  as  aforesaid,  by  him  before  |hat  f|me  do*^  pi^fowa*  . 
ed,  and  beatoif^.  In  and  about  the  executing  and  aervi«n?  ^  tha.^&l 
Vritsy  precepts,  aAd  projc^^wea,  and  in  aiyi'about  the  oi^adncting,  ga«M- 
ing,  and  kee{>i^  of  divers  perseas  arrested  bjl  him  the  aaid  A.  B.  for 
tke  said  C.  D.  under  and  by  virtiia  of  the  sav/^nta,  procen^s,  and  pr^  •  '^ 

cesaes,  at  the  like  special  iiAtancc  and  ^q^^  of  the  said  C.  D:  ^nd 
beirife  90  indebted,"  Ac.  (Conclusio*  «»  «^<^>  a5^.)-a*-[Add  twofoimta 
lor  work  and  labour  generallf^monct  paid-Jiad  and  recaiVed  ba- 
comi(  8tated-b-«and  f>re9ch.]  *  •  .'.''■ 

The  tndektatm count  U  ha  afite^^^S^  initrting  tktat  wof^ « for  wr- "^J^H^ 
4ain  feeVi  and,reitarda  before  that  time'  dkjd  then  'dnp  and  payable  from  •"^****'  **^ 
thesaidC.  0.  tothesa^d  A.B,«saaberiff'aoficery1brlhewdfkaad 

labourj  ear^  diligcncoi  and  attendance  of  the  said  A'  fi«  *>7  ^'^  ^ 
said  A-  Bu  before  that  time  done,  paftbrmcd  and  beitowed  as  sudh  of- 
'  fccr  in  and- about  the  making  of.  divers  eaptiona,  and  ca'ecil^ngcertAi 
'Wiu  and^roccss  for  the  sidtl  C.  D..and  at  his  special  instance  and 
request,  and  b^ng  sor  indebted,'*  fcc.  (Conclusion  aa.aii^,  35,>-- — 
Quantum  meruit' tJUreon  oa  nn n?,.  S6, 4'n«errt«^  m  foUovr^  * ^^  Hp' ^IilSw«- 
fore  that  timiefldn^,  performed,  and  te9towc4  otlier  Ua  work  bnd  la<-  qb. 


58 


OECLARATMllS-I»  AtSCHniT. 


3.  %n$vztr*  hoytti  ti^t  *da|igeix:ef  and  attendance  as  a  theli#'s  dHtcer,  in  and 
'^  »«Vi*GB«;  ^^<^^  1^^^  making  of  diiAra«6ther  capidotiB«.and  eicecntuig  gertab  other 
r  •  68  ]       "^^l^^  and  process  for  the  nddX.  D.  Ite  the  said  C7 1)<  nndertook/'.kc.' 


AL 


7*3.  Atf  siei^i    *  Fot^  thai  ^ei^aa  one  £:  F.  now  is,  and  for,  a  long  time  now  elapsed, 

foif fees  OT*ad-  ^•^^^  "^5°  ^^^^  ^^  ^**  "*"^  ^^^  "^ '  *"*^***'  ^^"'^^y  ^ ^'^  "*** 

mission  to  »    the  said  A.  Bl  now  is  tad  dudng  aA  the  tinve  aforesaid^ath  been  hitf 

copyhold  pj.  Bi^Vd  i)f  the  courts  ^f  the  said  manor,  \o  >«Jt,  at  — r--r,  ^  the  sai^ 

county.  And  whereas  the  said  C.  D.  ijrhilst  the  said  £.  F...was  lord  of  the 

.,  «aid  manor,  to  wit,  on  th<^  Bcc^  at,«Acc.«i>resdid,  was  Indebted  to  the  said 

A.'B-  as  steward  of  the  t:oi|rt8-cf  the  said  manoryin  the  sum- of  Z.«  ■  ■■, 

fer  his  fees  due  and  of  right  payable  to  hfm  as  steward  of  the  courts 

cf  ^K^iald  (ninor,  for  and  on  the  admission  of^G!  the  w£t  Af  the  said 

'    ^    C;  ^  td  cehahi  coil/holc!  t^nejAents  of  ^Im  said  tmahor,  hel<{  of  the 

•    ior(U>C  ^le  said*  mairor  ^  <^  his  manor  by  copy  of  the  cbiirf -rolls  of  th0 

eaid  manor,  according "t^p  the  custom  €>fth^  same  raatibr^^ore. then 

thN^eto  dcrfy  admhtedj  and  for  t]|e  obgnossing  'and  efi^ering  the  said« ' 

admission  on  the  court^rblis  of  the  said  manor,  'antl  for  'the  copies 

thereof  before  then  made  for  and  dellrered  to  the  said  C.  D.  and  Q.  - 

his  wife"  by  the  said  A.  B.  at  A^  special  Jhstance  and  request  of  the 

said  C.  D««aDd  for  staiijpps  arid;  parchments  in  that  behalf  before  d^n 

ibuflid,  previdrdf  and  Uted  by  the, said *A*  B.*at  tt^e  like  spe^^l  instance 

.  1  ,       and  Kqiif  at  of  the  ^d  C.  D.  and  biein|  so  indebted^  &c/*  (Conclusion 

^■#a«^r^35.)     ■  .  '*   H  . 

rab  Uor  jour.         Tke  MehHatua  tount  i$  a*  ani^y  35;  inMrting  these  word^  ^  for  thtb 

Undan^w^M  a  ^'^^^^  talour,  jcUirpeys.  and  attendance  of  the  said  A.  B.  by  him 

witiie$s.(t).-     th^  said  A.  1^  before,  that  time  ,done,  peHGonfie^  beslx>wed,  made,  and 

given  as  a  witnb«9  |br  and  oh  .the^)ehalf  of.t^e  said  CD.  in  and  about 

the  Attending  to  givt.^is  the  said  A.  B's.  evidence  upon'  the  trial  of  a 

cettaftk  action  before  the^ependinjf  jin  the  court  of  our^aaid  lord  the 

[  •  69  ]      king  before  the  king  lnm^ll,^,d  whefeid  the  *said  C.  D.'  was  plaintiff,    • 

and  one  E.  F.  was  defendaift,  anft^jsmg  so  indi^tetl,**  &c.  (ConclOsioii 

aa  ttwfe,  ^^S.)— -^ TAe  quantum  ipe-yn^^j  thereon  U  a«  itntCy  36,  htaeri^ 

■  '  trig  as  follows^  "  had  before  that  time  doft^  perfoTiqed,  and  bes|0wed 
other  his  work,*  labour,  and  attendance,  and  made  divert  other  journeys, 
anil  given  other  hi^  attend«nceasfi  witness  upon  the  tHal  of  a  certain   . 
other  cause  whtreih  the  sa^d  C.  D.  was  plaintiff,  and  the  said  E.  F. 
defeodant^'iie  tite  said.C.  D.  undertook,  &c.  (Conclusion^ as  dnte^  36.). 


(A)  Sec  BiorganV Prectdcn«iyfi77.  («)  Se^ fS'East.  15.  l-Taatlt.  Id    ^ 


>* 


•    •* 


Thirdi^r^For  S$ptviee§^  in  gmteraL  I  hc  pe  rso  n. 

7Ae-  ii^debitatUB  count  tf  ««  aff^^9,d5«  inferting^  theae  wor4^  *^  for  the  7^.  For  work 
work  i^d  labook',  care^aiid  diligcn^  p£  the  said  A.  B.  k%  him  the  ■^d^^j^^'^Jx"*^ 
A«  B.  T>e(pre  tbat^time. done/ performed) -and  bestowed,  io^d  abom    ^ 
the.bu&ia^ss  of  the  said  p.  D.  apd  for  4be  said  C,  I>,  and  at  his  speciali 
lic»  And  also  for  divers  materials  and  oth^r  necessary  thinga  liy  the  ]    .  ^ 

laid  A.  B.  be.ibre  that  t^e  £oui\d  ahd  *pronded>  an^  used  and  applied^ 
JO  and  about  that  worl^  and  )abour  i)Z  (he  said  C  D.  -and  at  t^is  like 
ape<^U  $cc.  And  peing  so  iirdebted,*'  ,&c.  (C(mclttsi6D  as anu  3^0*'  '* 
TA^  quantum  meruit  ti^epeon  ia  tfa  antCy  Z^y  inserting  aa  JbUowa^  ^  had 
before  ths^t  time  done,  performed*  anc^estowed  t)jther  bis  work  /u)fl 
lafbour,  care  and  diligence,  in  and  about  olhcr  the  business  of  and  for 
the  said  C«  D.  and  had  also^t  the  like,  Sec.  before  that  time  found  aod 
provided  divers  oth^i*  •mat^iaU  and  necessarf  things,  and  used  and 


.applied  the  stiqe  in  apd  about  the  |aid  last-nieiUio|ied'Work  and  labouTi 
he^tbesaid  C.D^  undertook/*  &cc«  (Coi^Uysiod  ai  ^fintl^  36.)— [Add 
)^o  counts  for  goods  sold— 'money  4>aid7-and  the  account  stated-— -and 
breach.  If  the  demartdde  for  wptk  only^,6mt>  thoae  fiarta  wolikh  relatt 
la  the  tnaieriaianl  '  •         -  T^ 


[•70] 


Tike  indebitatus  cOuimt  iaji^nte^  35,  y^aerting  theae  xq^rdt^  •«  for  the  ^9.  For  work 
^ork  and  labour,  car^  and  diligence  of  t^e  aaid  A.  B.  before  that  ^inD^hL^serli^ms 
donci  performed!  and  bestowed  bf  him  the  said  A«  B.  and  his  servants,  ^ith  lioraet 
mnd  with  his  horses,  carts,  ah^  carriages,  [or,  <<.wit]i  ius  lighters  and  '"^^STr*?!!* 
other  vessdsy"]  in  apd  abqpt  the  l^sinsss  pf  the  said  G*.  Dt  and  for  ert,  8ur. 
the  said'  C.  O.  and  at  his  sp^ci%l|  h,c^  a^d  being  sO| indebted ,"*'  Seo^ 
(Conclusion  as  ^i//rf  35*}  .     ,    ^  W     . 

■ 

N^  B.  If  it  be«for  the  carriage  of  g^ods,  jnstead  of  the  words  be* 
Hreen  the  brackets,  say,  ['*  in  and  about  the  carrying  and  conveying  of 
divers  goods  ani  chattels,  wares  and  inerch!indi2e>  and  delivering  the 
Same  for  the  said  C.  D.  apd  at  his  special^'  tec.  or  the  coynt  may  be 
as  in  th6  hext  indebitatUa  coant]'C^^7^  quantum  ffieruit  thereifn  la 
am  ante^  36,  inaerting  aafoUonoa^  ^'  hafl  b^foiife^thsft  time  done,  perCprmed,  • 
and  bestowed  other  his  Vork.&nd  labour^  4are  and  diligence,  by  him- 


^  i 


• « 


(if)  When  the  work  has  been  com-  cial,!^£fst  145;  if  d6ne  al  the  request 
pleteJy  |)eri«nAcd  for  the  ^efendant^  of  tl^  defendant  for  a  third  persoiiy 
though  under  a  special  agreement,  if.  omil  the  statement. of^he  businesi,  &e* 
the  oony'flct  wss  not  under  seal,  this  being  **  of  the  defendantr"  and  if  the 
coum  is  siHficienff  Fitzg.  302-^  Wfts.  defendant's  UatfilUy  be*4i«»fdy  collate- 
117  ;  but  if  not^perfoifncd,  iri  conse- ,  ral  on  a  -written  contract  declare  ape; 
quetlte  ol^  the  defendant's  breach;  df  eially^  1  Saund.  2fl.b. 
contract,  the  declaration  should  be  ipe«       ' 


M  PEgLii»#n»iHi  iir  ygyyFsiT; 

3.  BBevBet.  self  and  his  servants^  and  with  Ais  hones,  carts,  and  carriages,  {iir, 

▲1.  ssRvicBi'  **  ^^^^  ^^  lighters  and  other  ^esseVs,^ j  in  and  abput  the  bnuneas  of 

'    the  said  C«  D.  and  for  the  said  C.  D.  ha  the  said  C.  D.  undertoSk," 

fee.  (Concfusion  as  a»r^  36.>— — f  Atfd  one  fndebUdtuMoasumfiHt  count 

.  ;^r  work  and  labour  generally— -and  the  account  ;rtaied— ^and  liS'qach.]] 

.  •  ••  •     %'  •  ■        * 

76.  Fol*  the       * .  The  indebitatus  count  'is  as  sntey  $5,  inserting  these  rsQTds\  <*  for  the 
ff^cftd«?  iLid  ^^"^5®  "^^  conveyahce  df  di? en  go6ds,  wares,  and  merchandizi?,  by 

**tlie  said  A.  B-  befbre  that  tipie  carried  and  ^conveyed  in  certain  carts 
and  other  carriages  for  the  stfi^  C^  0.  and  at  hi^'spedal,  &e.  and  being 
f  o'indd>ted,'*  &c.  (/),  (Conclusion'as  anfe^  35  )  The  quantum  jkeruie 
[  ♦  71  ]  thereon  is  ds  ante^  36,  inserting  asfeitlovts^^  mA  •before  that  tiin^  caV- 
ridd  and  conveyed -divers  othir  goods,  8cc.  in  certain  other  carts  i^nd 
carriages,  for  the  said  C.  D*.  .lie  the  ^aid  C.  -D.  wderfookr^  (Conclu- 
*sion  as  ante^  3i|S.)  '•  -•     ' 

77.  For  work.       The  indebita^Js  cbunt  ts,hs  antCy^S^  inserting' these  vKf^ds^  ^  for  th^ 
ttteDdan'ce      ^^^^  *"^  labour,  circ  and  diligence,  of  the  said  A.  B.  by  him  the  said 

A»  B^  done,  performed,  and  b^stoi^^d,  id  and  about  tlie  buuness  df  the 
'    <  • '  said  C.  D.  and  for  the  sidd  C.  D.  and- at  his  special,  &c.  and  for  diters 

journeys  and  attendances  by  the  said  A,  B.' before  that  time  made,  per- 
formed^ and  given,  in  and  about,  the  said  work  and  labour  for  the  said 
C.  D.  and  at  Ms  like  special,  Sec.  and  bpiAg'«o  indebted,  &c.    (Conclu« 
'sicA  af  antey  35.)     ■        The  quantum  meruit* theretm  is  as'ante^  36^  iti" 
•       ierting  asfoilows^  ^  liad  before  that  time  done,  pttiomPtd^  and  bestow- 
ed other  his  work  and  labour^  care  and  diligence,  in  and  about  other 
the'\>usiiilbs8  of  the  said  C.  D.  and  for 'the  said  G.  D.  and  had  also  at 
,    the  like, Ac*  before  that  time  thade,  performed,  and  giren  Avers  other 
.    «  .   journeys  and  attendances  in  and  aboiK  the  salt  laat-m<Mioned  work  and 

'  '  *   hf^our  for  the  sald*C.  O.  he  the  haid  C.  D.  undertook,"  fcc;    (Conclu- 

'sion  Mantej  36)-^^ Add  count  fdk*  money  pa^-«-accoiint  stated--«ad 
breach.t  •  • 

76.  For  work    '   7%e  indebitatus  count  is  OS  am^y*35j  inserting  these  words;  ^  for  the 

|M  an  agent      ^^j^  ^^^  labour,  oare,^iliMnce,  and  attendance,  of  the  said  A.  B.  by 

generaiiyf  ana  ,  •*«.  •         •  «»4 

fi>r  commia-     him  the  said  A.  B.  before  that  time  don^,  perfotoibd,  and  «bestbwed,  as 

fion  (m).         the  aeent  of  and  kof  the  said  C  D.  and*  on  bis  retainev,  and  for  certain 
.  , commission  and  rewafrd  due  and  of  right  payable  from  (he  said  C.  D. 
to  the  aai^  A..fi«  in  respect  therepf,  and  being  so  indebted,^  Si;c.  (Con- 
•  elusion  as  ante^  3!f,)    ■■  ^The gitantwn  meruit  thereon  is  as  antef  36,  m* 
serting  s^followa,  '^  had^b^fore  t]iat  time^dope,  performot^^ni^  bestow- 
ed other  his  nKork  and  bbouri  care,  dUigenp^  and  attendance^  as  the 


•  »  .  <• 

WSee  the  observa^iqri  on  (Jie  last  ca**.  and  the  account  stated— anil  bfeaicb} 
4s^tatui  GOonti-^Add  one  imiebitatus     $  (^ft)  See  1  Weiitw.  19^. 
count  for  work  and  labour  ^generaUy-^ 


[:.  n.  ho  tie  «iid  C.  n.  m&Mtaokfk^  (Car-  3.  sstpmcT*. 


• 
Tke  imdBHiatU9  cmmi  it  at-mUfif'Zi^interting  tUte  wtfrd«,  <«  for  th^ 7^.  For  work 
ana  lAbcH^,  ftre  and  dlUgopce,  of  the  taid  A.  B.  by  hiai  the.ftaia  jV^^^^^'J^^^ 
A.  B«  befora  that  ikne  dene,  perform^^^aad  ^stowed*  as  the  factor  ttid  iu^  goocb^ 
afcniof  tto  saidC.  D.inaBdaboiitth^aeUbgaiul4it|io&iago(<tiTer« 
fBoda»  warMi  aod  mercliaOitizeof  the  aiid  C^  D.  Md  in  and  ahovt 
otbcr  the  bttflUMpa  of  tfifc  said  C*  0»  an(]  for  the  saidC  D.  and  at  ttis 
il,  3u:.    /ind  being  so  .iDdebted,'*  &c.    (CoDcluskm  as  on/r,  ^5,) 

^  had  before  that  ti^ie  done^pofformed,  and  bestpwed  other  his.work^ 
and  labomi^cace*i)nd  dSligencc^as  the  factor >nd  agent  of  the  said  C*  O, 
1Q  aid  abon^the  seWog'and  dl^potii^of  divert iather^gooda«  wares^aiid 
aaerchaadize  and  in  and  about  other  the  bf  sbess  df  the  laid  C  D.  and 
frr.  iiie  aaid  C.  t>.  M  the  si^d  C  P.  un^er^V*  Ici:.  (Coaclusipci  fts 
untei  36.)r-i  Add  one  count  for  ^rork  and  Mwor  generallx— th^  accouni  -** 
bnench.3  J  '    •.   /  •         .      . 


Tke  mdebfti^uM  tq^  U  atfinic^  ZS^  iii$etljing  thtfic  jf|acd«i  ^<  for  the  80 As  dii 

work^^nd  labour,  care  and  diligence^  of  the  said  A.  B.  bjr  hifn  before  that  {[l^^^/^x 
time  done,  parfcrmed,  sad  beistowed,  io  and  al^put  the  writing',  drawing, 
and  making  out  of  divers  polkieft  of  insurance  of  divers  ships  and  vessels, 
gooda,  watca,  and  meicchandiaei  befo^re  that  time  writteni  dn^vn,  and 
made  ont  by  the*9aid  A.  B..  aa  an  insurance-broker,  and  in  and  abont 
tbe*  causing^  and  pnxTuring  divers  ^peraons  to  insur^  divers  sums  of 
mone|r  upon  tbe^^sod  ships  and  vessels,  goods,  tvares,  and  merchandiae, 
at  the  special,  tfc.  an4  for  dhptrs'sumaipf  money  before  th^  time  ad* 
van^d  and  paid  by  the  siud  A.  B.^'Yor  the  Aald  C  B^  at  hb  like,  fce.  to  • 

divers  persona  as  and  for  certain  prc^joiiuifts  *aad  rewarda^  for  the  under^      L  *  7^  1 
writii^  and  sdbsoribing  the  said  policiea  of  insurancoi  before  that  time 
onderjvritten  and  subs^bed  for  the  inaunvMse  oi  the  aaifl  -ships  and  * 
Tassels;  goods,  wares;  ^d  merchandiie,  dn^ni^g  ^certain  voyages  under-  ^  - 
taken  by  the  said  ahips  and  vessels,  an^  fo^  the  trouble,  cal^&,  and  dili- 
gcice  of  the*  sfud  A.  B.  in  that  bahalf,  at  the  like  Special,  &c.    And  h^ 
ing  SO/  indebteid,"  &c.    X^^^^u^^^'  ^  ante^  35.)  ■>  ^«The  quantum 
ineruit  {hereon  isas  ante^  34)  ifuertiug  tnfoUt^t^  ^  in  coDsideratian  that 
tbe  salt  A*  B.  as  suc^  iqsuraQce-broliar^a^  aforesaid,  a|  tbe  like,  &c. 
bad  before  that  time  done,  performed,  and  beato^ad  other  Ms  work 
and  labour,  Qare  and  diligence,  in'and 'ahofit  the  writmg^  drawing,  and 
makipg  ott(  of  divers  other  policies  of  inaiilcance  of  divers  other  ships'  • 


<ji)  As  to  these  counfts,  4ae1.  U«  B.  for  the  defendmt.*  Whe^tfie  action  is 
.941.  This  i#oiint  it  pfsper  where  the  '  at  tbe  suit  of  the  oUdprwriter  for  the 
plaintiff  IB  the  ckamarr  ef  hrokerliaa  piteiiHus,  tk^  ct^mtM  are  u  the  next 
got  a  poUcy  effected  by  third  persona   praoedeot. 


<a 


9J^QZ.A.EA*M0lnS  ftrlMWlfPSI'f* 


&.  rs8»bct;  4md  vesfiehf  goade,  waves,  and  merchandize  of  and  fer^e  saidC^  D«. 

liLSfi^iTv/^T.  ^'^^  *^*^  ^'^  ^'^^  atibttt  the  causing  and  procuring  divers  other  peraeiia 
to  inmire  divers  other  sums- of  cnoney  upon  the  said  ships  and  vesseUK 
goods,  wares,  and  mer^andnp*,  and  had  also  at  the*Hkey*&c.  advanced 
and  paid  divers  other  sitms  of  m^ne^r-^rche  s^M^.  8.  to  IKvers  other 
.  •-  persons,  as  and  fof  certain  premium^  aiyi  rewards  for  their  underwriting 
and  subicrihing  of  th^said  taflMsentioned  poKcies  of  iitsurancelsefore 
,  thaft  time  tinderwrtttan  aixT  subjfcijhed  by  them  for  the  insurance  of  8i-- 

vera  otbar  sums  Of  monejr  upon  the  said  l,ast«mentk)ned  sHiptf.and  ves* 
sels,  goods,  war6s,  and  merchandize,  during  certain  voySges  ^md^rta-'' 
ken  by  the  said  last-mentioned  ^hips  and  .vessiels,  and^h^d  also  atlhe 
ItlK^y  ^.  bestowed  otber  hifi  trouble,  and  u^ed  othei*  care  and  dtligencei 
he  the  aaid  C.  D  undertook,"  &p.  (Gonclusion  as  ante^  36.)-^iAdd 
one  mdebitatua  usanm/teii  count  for  Work  and  *  labour -g^ntirally-^-^be 
money  coonts-L*ascoiuil(  stated*— and  breach.]]  -  « ' 


•  ♦ 


at.. For  pre- 
miums  of  inf 
8urftncc.)(o). 


TJ^e  indebitatua  count  is 419  mntey  35,  inserting  these  vtorda^  <*  for  ter* 
^in  preyiiuma  of  insurance 'before  that  tinne.abd  t^eil  due  and  payable 
from  the  said  C.  D.  to  the  said  A..B.  upon,  for,  and  In  teapect  of  his  the  * 
said  A.  B.  having  bcffore  *thei»attil^«|Meial  instance  and  request  of  the 
said  C.  Ih^nderwritten'and  subscf  ibed  ^ivers-polieiei  of  insurance  ^or 
and  on  the  belialf  and  on  the  account  of  the  said  C«  D.'for  the  insurance' 
of  divers  Wg^  sums  of  money  upon  divers  ships  and  vessels,  and  alao 
divers  goods  and  merchandize  by  the  said  A.  B.  hefore  that  time  in- 
'sured  for  the'  said  C.  D..and  at  h&9  special  instance  and  request,  at^d  be^ 
ing  so  indebted,'^  8cc.  (Conclusion  as  ante^  35. ]f  ■  iT/ie  quantum  Me* 
riiU  thereon^  whifh  ia^aometime*  ad^edjUhough  unneteatarii^^  iaaa  anlej 
36,  inaertirtg  as  foUotya^  ^  had  .before  ihaftime  iri^ured  divers  other 
«hips,  &c^  (or^  <^  divers  other  hi];ge  sums  of  money  uppn  divers  othef 
ships  and  vessels,"  kc»)  Tor  the  sakl  C.  D.  he  the  aaid  C.  D.  under- 
took/'Kc.    (Concluaionascnrf,  3«.y  • 


83.  As  a 
•surveyor  in 
drawing 


T%e  indebHutua  eount-ia  wa  ante^  55,  inad'ting* these  worda^  "  for  the 

work  and  labour,  care,  diligence,  and  attendance,  of  the  said  A/B.  by 

pUn&,  Sic.  and  him  the  said  A.  B.  before  that  ume  done,  performed,  and  besto%ved  as 

aml^aitTni-*     *  surveyor  in  and  about  the  drawmg. of  divers  plans,  elevations,  and  sec- 

ances.  tions  of  buildings,  for  ihe  said'Q.  D.  and  at  his  request,  dnd  in  and  about 

the  surveying  and  superiRteDding  the  erection  thereof,  anB  of  divers 

other  works  fpr  the  said  C.  P%  and  at  his  special,  2cc.  and  in  and  about 

tile  adnfeasurement  and  valuatidn  of  certain  works,' and  the  payment  of 

certain  workmen's  bills  for  the  said  CD.  and  in  and  about  other  th6 

•  business  of  the  said  C.  D»  and  at  his  like.  Sec.  and  for 'divers  journeys 

anb  attendances,  b^ore  then  nuide^  performed^  and  given  1^  the  said 


W  'iillia  Cipant  is  s^fioienl,  2  Lev.  153.  Paril  96, 
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nen\  of 


..i-ral,  Ue 


.  D.  uiiJ^riook," 


■  tfortlt,  "  for  th^ 
[■   byiihn  the  ^.tiits  ' 
•  \.<:A,  tfl  and  about 

11  the  said  C.  W. 

tbe ,(.■ 

tfiruit  tkrrr'in  U  an  c. 

ittM  done,  ptrfortucd .  . 

and  diligence,  in  sriii 

pmgrapht  fjjr  liic  «aiil  <_.  u-  .-mu  ^i.tj  ai-,if  •■.  u.i  l.av  ^i-m  j.;:  >..  uin  l, 

^■f'  hefiarc  Uial  time  inserted  ftiitl  published' tuch  lost-niciitioiiod  parj- 
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^9Uh  both  the  fiortnevty  and  ike  prondBc  to  them  ;  and  tf  the  tranta^  '•  f  sx^ativo 
tw^u  he  fir  gtadt  *ofrf|  ^c.  or  on  the  money  eounto^  ouch  counto  are  to  charactbb. 
6e  ^framed  ao  abome.']    -IfeTMlhcless  the  s|id  C.  D.  ii«t  regarding,  8cc.         &c 
(ui  ante^  brMch  p*  83,)  but  eoiitrlTing>  8cc.  to  deceive  tnd  defraud  the  Breach. 
nid  A.  B.  and  £.  F.  in  the  lifetime  of  the  aaid  £.  F ,  and  the  said  A. 
B.  ttnce  the  ^eath  of  the  said  E.  F.  in  this  behalf,  hath  not.  as  |ipt  paM 
the  «dd  several  sanis  of  nioneyf'or  anf,  or  either  of  them,  or  any  part    . 
thereof,  to  the  said  A*  B.  and  E.  F.  or  either  of  them,  in  the  lifetimo 
of  the  tatd  £.  F.  or  tb  the  said  A.  B.  siq^e  the^death  of  the  aaid  £.  F. 
(although  often  rsquested  so  to  do  ;X  but  he  to  da  this  hath  hitherto 
wholly  refuaod,'  and  stHI  doth  refase.f    To  the  damage  of  the  said 
A.  B.  of  Z..«^ — ,  and  therefore  he  biings  his  suit,  fcc^^PIMgea,  fcc. 

N.  B.  If  the  debt  be  considerable,  or  the  deceased  partner  has 
been  dead  six  3(«ars  ;  or  it  may  on  any  other  account  be  adviaa- 
ble  for  the  plaintiff  to  avail  himself  of  a  promise  or  acknow- 
ledgment to  him  since  the  death  of  his  partner,  insert  at  the  ' 
abpye  di|gg;cr(t'};  before  the  conclusion,  the  foPowinjf  counts. 
*         '  see  3  E^st.  409.  (2) 

And  whereas  also  the  said  C  D.  afterwards,  and  in  the  *UGBtime  102.  Cotnts 

of  the  aaid  E.  F.  deceased,  to  wit,  on,  Stc.  aforesaid,  Ht,  &c,  aforesaid,  f^P"*"*"^ 
.  *.  •  'to  the  sunnT« 

was  ind^bteil  to  the  said  A.  B.  and  to  the  said  £«*F.  in  the  further  Uig  psrtner 
aiimofZ.—-—,  of  like  lawful  mQoey,ifor  the  work  and  labour*  care^P'^^*^^ 
aod  dili||enGe  of  the  said  A.  B.  and  tj^i^aid  E.  F«  by  them  before  that^iie  death. 
"Ame  done,  performed  and  bestowed  for  the  said  C.  D.  and  at  his  ape«      [  *  86} 
cial,  fcc.  ^d  ijso  in  the  further  sum  of  Z>.        ,  of  like  lawful  money, 
for  divers  goods,  wares,  and  merchanclise,  by  the  said  A*  B.  and  the 
aaid  £.  F.  now  deceased,  before  that  time  sold  and  delivered  lo  the 
aaid  C.  D.  and  at  his  like  speciai,  &<?.  and  also  in  the  ferth^  sum  of. 

X*. ,  of  like  lawful  nioney,  fi>r  money  by  the  said  A»  B.  .and  the 

aaid  £.«F»  before  that  time  lent  and  advanced  to,  and  paid,  laid  out| 
and  expended  for  the  said  CD.  and  at  his  like  special  inattnce  and 
requeat,  and  alae  in  the  further  sum  of  2..^——,  of  like  lawful  moaty% 
for  other  money  by  the  said  C.  D.  before  that  time  had  and  received, 
to  and  for  the  use  of  lUe  said  A.  B.  and  the  said  E.  F.  And  the  said 
C.  D.  being  so  indebted,  and  the  said  several  sums  of  money  in  this 
count,  mencionedi  being  and  rcmainyig  "iir holly  due,  unpnd,  and  unsat- 
isfied, he  the  said  C.  D.  in  consideration  ther9of  afterwards,  and  afte^  * 
the  death  qf  the  said  £.  F.  to  wit^on,  &c«  at|^8ic.  foresaid,  undertook, 
and  then  and  there  £uthfully  promised  the  aciid  A.  B.  4o  pay  him  the 
aaid  several  sums  of  money  in  this  count  mentioned,  when  he  the  sud 
C.  D.  should  be  thereunto  afterward*  requested.-  IMd  the  account 
miated  vnth  the  j^laint^  i^f  moniea  4tue  to  him  onlff^and  in  the  breach 
T^er  only  to  the  counts  in  which  the.  firomitee  are  stated  to  have  been 
made,  to  the  piaimtpf  alone^  and  conclude  ao  u^uaL^  To  the  damage  of 
A.  B.  only. 

(2)  Aatej  M  J.  3M,  20*.  O 

v«i.«n.  I 


DECLARATIONS    W   AWIUIIPSZT. 

5«  nMVATiMo     J^,  B.  ff  $he  filamtiff'  declare  in  other  countMj  tf*4e  mayt^S  T.  H. 
TO  THK      453      J  jg^^'  ^^^  47^    2  y  jj^  47g     6  r,  iS:  443.)  /or  mone^due  Or 

Sic. '       him  0{fur  tie  defith  ^  his  fifirtner^  and  $na  conUraei  merely  mth  hknaeff^ 
103.  Counts     fnsart  thQae  cfiunt*  qfter  the  conclunen  to  the  othere^at  ths  dagfer(^)sor 
for  waSk*^    ^^^  ^^  *''  ^c<itf«/*  ^e  aUo  imertedy  Introduce  tHe  faUowing  cmm^ 
by  the  plaintiff  ^fn^^^c/^  brfore  the  Uut  account  etatwi^ 
only.  ^      ,'  ,     ,        •  . 

^    And  whereas  also  the  add  C.  D.  sft#r  the  de^tb  of  the  wtiA  £;  F.  to 
£  *  8r  ]      ^^)  ^  ^'  ^^  ^^*  ^^  iodebted  to  the  aaid  *A»'B»  Sec;    {[Procf^ed  in 
the  ns^al  form  at  tjie  nuk  of  one^pliintff  oaly^  iwakiiig  the  Gendaahni  to 
these  counts  ealy^ and  not  noticiagE.  F;]       -  -^ 


^ . 


104.  A^Smt  a      Middlesex^  (to  vk.)  A.  B.  complains  of  C.  D.  b&ig,  &c«  For  that 
sim^nngpan- whereas*  the  said  C.  D.  and  one  £«  F.  in  ins  lUetime,  now  deceas^di 
•^Xf^f  ^^^  whom  the  said  C.  D.  hath  survived,  on,  &c.  at,  8cc.  i^cre  indebted  • 
to  the  said  A<  B.  fccfor  the  work  and  labour,  Sec.  of  the  said  A.  B.  by 

■  

the  said  A.  B«  before  that  tinte  done,  &c.  icit  the  said  C.  D.  &nd  E.f**. 
'  *    :'    ,    «nd  at  their  special  histance,  Sec.  and  being  so  indebted,  they  the  said 
CD.  atid  £•  F.  ih  consideration  thereof,  afterwards,  *and  in  fhe  Iife<^ 
dme  of  the  stud  £.  F.  to  wit,  on,  9cc.  aforessdd,  at,  &c.  aforesaid,  un* 
«deftook,  Sec.    Quantum  meruit  aa  foUotos :,  ''and  whereas  aho  after- 
.     /'  wards,  and  in  the  lifetime  of  the -said  £..  F.  to  wit,  on,  &c.  .aforesaid, 

at,  4*^.  aforesaid,  in  consideration  that  the  said  A.  B.  at  the  like  special 
\    instance  and  request  of  the  said  C.  D.  and  £.  F.  had  before  that  time 
.  done^  8cc.  for  ibe  said  C.  D.  and  E.  F.  they  the  said  C.  O.  and.E.  F.* 
ij^deftooky  Sec.  sund  the  said  A.  B> avers,  that  he  therefore  reasonabjyr 
deserved  to  have  of  the  said  C.  D.  and  E.'F.  the  further  suni,  Sco. 
whereof  the  said  C.  D.  and  £.  F.  afterwards,  and  in  the  lifetime  of  the 
Breach.  judd  £.  F.  on,  &c.  aforesaid,  there  had  notice.  Ncverthefless  the  said 

t.  B.  and  £.  Y..  in  tlie  lifetime  of  the  said  £.  F.  ancf  the  said  X:.  b... 
since  the  death  of  the^id  £.  P.  not  regarding  their  said  several  pro- 
mises, Sec.  but  contriving.  Sec.  have  not,  nor  hatfi  either  of  them  as  yet 
pudl9*4BC.  (although  often  requested  sd  to  do.)  But  to  pay  the  j^me^  or 
aiiy»^art  thet'dDf,  to  the  sittd  A.  B.the  said  C.  D.  and'E.  F.  in  the  life- 
time of  die  said  £.  F.  wholly  refused,  and  the  said  C.  D.  hath  ever 
aince  Uie  death  of  the  said  £.  F.  hitherto  wholly  refused  and  still  re- 
liises  so  to  do."  [See  the  Jff,B,  at  the  daggeri^^")^  ante  fyagi^Sj^^It  may 
be  advieabie  herf*to  ina^rt  the/oUowmg  counts  (m  firomieea  by\Jheiur'^ 
viviHg'fiarfnetj  v>hich  may  be  joined  (e),']  To  the  damage,  tec. 


*  (</)  As  to  these  counts.  Comb.  383.       (f)  ^  Y.  R.  493.  1  £sp.  R.  47.  2  T« 
Vin.  Ah.  tit.  Partners.  D«— 3  T.  R.  478.    R.  476!  6  T.  k.  J82.  . 
6  T.  R..863.  CI  Jahna.  Cm^  401.] 


■ 

^Aod  whereat  alto  tbtf  laid  C.  D.  and  E.  F«  afterward^  aod  in  the  ^'  asLATiiro 
lUfefJMpe  of  the  8aid£.  F.  now  deceased^.to  wk^^on,  fcc.  aibreaiad,  *t9' osIx/oTaa 
teu  albif>Md»  wete  tiidebted  to  th^  stid  A,  fi.  in  the  further  turn  df         &•» 
JMm    ^    ^  eSr  like  lawful  moneyr  Am*  tlie  wofk  and  labour,  care  and'iUli*  105.  Count*  on 
gopce  of  the  said  A.  ».  hf  him  the  tMid  A.  B.  before  that  time  done,  S^J^^^^ 
perfonBedt  and  bestowed  ia  and  about  the  bueinesa  of  the«ai4  C.  D.  tfterthedeatli 
aod  £.  F.  and  for  the  said  C.  D.  and  £.  F.  and  at  their  special  instance  ^  ^^  pMtner. 
sad  request)  and  also  in*the  -further  sum  of'X».'   *        ,  of  like  lawful       L  *^j 
BMmey^  for  difcrs  goods,  wares,  and  merchandise,  hj  the  said  Ap  B*- 
before  that  time  sold  and  delivered  to  the  said  C.  D.  and  E»  F.  and  at 
their  like  speeial  instance  and  request,  'and  also  in  the  further  sum  dl 
X>.  )  of  like  lawful  inoney,  for  money  by  the  said  A.  B«  beflsfe 

that  time  lenf  and  adf  ancetl  to,  and  paid,  laid  out,  and  eiqyend^  fbr  the 
said  C.  D.  and  £.  F^  and  at  thdr  like  special  instance  and  request)  aiid 
also  in  the  further  suqi  of  /«. —  «,  of  like  lawful  i^oney,  for  odier 
money,  by  the  said  C.  D.  and  £.  F.  before  4hat  time  had ^nd  receifod 
to  and  for  the  use  of  the  said  A.  B.  and  bebg  so  indebted,  and  the 
sud  several  sums  of  m'oney,  in  thu  count  mentioned  being  and  re«< 
maining  wholly  due  and  owing,  unpaid  and  unsatisfied,  he  the  said  C. 
D.  in  consideration. thereof  afterjirards,  and  after  the  death  of  the  said 
F.  F.  to  wit,  on,  tec.  pt,  ftc.  afofesaid,  undertook,  anci  then  and  there 
foitbfiilly  promised  the  said  A.  B.  to  pay  him  the  said  sum  of  money 
in  this  count  mentioned  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested  (/)• '  .         • 


Secondly f^ Husband  mid  Wife, 


^  (to  wit.)  A.  B.  andC  his  wife,  complafn^f  D.  £.  being,  106.  By  Btron 

fcc.  For  that  whereas  the  said  D.  £•  whilst  the  said  C.  was  sole  and  *^  J^l™^  ^ 

woTKt  oco.  or 
unmarried,  lo  wit,' on,  (cc.  at,  Sec.  was  indebted  to  the  said  O.  in  the  gdbdt  aotd  by 

earn  'of  l..—— ,  of  lawftUi  **€.  for  the  woVk  and  Jabour  ef  the  e»id  C.  ^  ^^**.  ^^ 

hf  her  the  said  C.  before  that  time  done,.8cc.  for  the  said  D.  £.  and  at  (^)^  »'*'<^HI^ 

his  special  instaneie,  Sec.  (or,  ^  for  divers  goods,  wares^  and  mefchan-      [  ^^  ] 

di2e,i»y  the  said  C?  before  that  time  sold  and  delivered  to  the  i^d  D. 

£/'  kc.)  and  beuig  so  indebted,  he  the  sdid  0.  £.  in  cbnsideration' 

thereof  afterwards,  and  whilst  th^  said  C.  wks  sole  and  unmarried,  to    • 

wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  undertook,  kc  the  said  G.  to  "^    ^ 


— nr 


(/)  If  there  be  soy  demand  fop  goods*  defendant's  promise  alone. 

8ic.  sold  to  the  defendant  since  the  (^)  Whenererthe  wifejoins,  her  in- 

deaihof  his  partner,  here  insert  Counts  terest  must  appear.  2  Bla.  R.  1236. 

accordingly,  not  noticing  the  deceased,  [Ante,  vol.  i.  20.]  See  a  form  at  suit  of 

[S  Johns.  Bep.  213.3  and  conolude  with  iardn  and  Feme  sole  traderi  1' Wenf! 

the  account  suted  and  breach  q>plica^  381.  Ante^  22. 
Me  only  to  the  counts  fbiuded  on  the 
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5. 


ftEi.ATHiG  ptf  her  the  sum  of  money  vhen  he  the  sad  Df  £.  should  be  there- 
UBto  afterwards  requetted.— *^7^Ae  quantum  nierak  thereon  ie  tf«  fol^ 


OHARACTB»» 


Breach. 


hw9 :— Afid  whereas  also  afterwairfa,  and  Whilat  the  .said  C.  was  8«le 
and  tonmaniedf  to  wit,  on>  &c.  aforesaid,  at^  ice.  aforesaid,  in  eonside- 
ratioB  that  the  said  C;. at  the  like  speciat  tnstante,  Sec.  had  before  that 
time  doi«e,  fcc.  he  the  said  D.  £.  undeKook,  8cc.  the  said  C.  to  pay  her 
80  much  money,  &c.  as  she,  hcc.  And  the  said  A.  B.  and"  C.  his  wife, 
aver  that. the  said  C.  whilst  she  was  «ole  and  nimiarried,  therefor^ 
reasonably  deserved  to  have,  Sete.  whereof,  kc.  {^dd  the  money  counts 
^''^tnd  theaeconnt9  stdted^-^^th  the  fime  befit e  marriage.)  Yet  the. 
sAid  D.  £t  «o|  recording,  8ce.*biit  contriving,  &c.  to  fl«ceive  and  de» 
fraud  the^sdd  C.  whilst  she  was  aole'and  unmarried,  and  the  said  A*B. 
and  C.  h(8  wtfo,  since  their  intermarriage,  in  thhi*  behalf,  hath  not  as 
yet  paid  the  said  sums  of  money,  or  aify  part  thereof,  to  the  said  C. 
wfailjit  she*  ilNs  ;K>le  aqd  unmarried,  or  to  the  said  A.  B.  and  C.  his 
wife  (A)  or  either  gf  them,  a|nc6  their  intermarriage,*  (although,  often 
l«quested  so  to  do.)  But  he  to  do  ^this  hath  fait^rto  wholly  refused, 
and  still  dolh  refuse  tx>  pfy  the  same,  or  any  ^iart  thereof,  to  the  <  said 
A.  B.  and  C.  his  wife,  [/r  may  be  adr&ieable^  in  eome  caaetj  here  tv  add 
eountt  on  promiaes  since  the  marriage^  To  the  damage  of  the  sai^  A. 
9*  an4  C*  hia  wife^  of  X.--— ,  and  therefore  they  .bring  their  suit,  fce. 
•        ■  Pledges,  &c. 


Vft*  4gauiMt 
BariNi'  and 
Feme  for 


^w. 


•^  (to  wit)  A.  Bi  complains  of  CD.  and  £.  his  wife  being, 


f90] 


Sec*  Fpr  that  wl\ereas  the  said  £.  whilst  she  was  sole  and  unmarried,  to. 
work  done  for  wit,  on,  8cc.  at,  Sec.  was  indebted,  &c*fo(r  the  work  .and  labour,  &c.  before 
Feme  before    ^^  time  done,  fcc,  for  the  said  E.  and  a\  her  special  instance,  &c.  and 
beii^  80  indebted,  she  the  said  £.  in  consideration  thereof  afterwards^ 
.and  whilst  she  the  said  £.  was  sole  and  unmarried,  to  wit,  on,  &c* 
kfbresaid,  at,  ^c«  aforesaid,  undertook^  ^c-  ■      The  quantum  meruit 
thereon  is  as  follow  :— ^And  whereas  also  afterwards,  and  whilst  the 
«^d  E.  was  side  and  unmttrried,  to  wit,  ouy  ^c.  laforemid,  at,  ^c.  afore- 
said, In  considerntion  that  the  said  A.  B.  nt  theJike  special  mstaace, 
S[c.  had  before  that  time  done^  ^c.  for  the  said  £>«he  thf  said  &  un- 
dertook} ^c.  4*c.  and  the  said  A.  p.  avera  that  he  therefore  reasonably 
des'ervftd  to,have  of*  the  said  £.  whilst  she  was  fm\t  and  unm^rriedi 
the  further  siim,  Scc^Vhefeof  the  said  £.  afterwards,  and  whilst  she 
was  sole  and  unmarried,  to  wit,  on,  <&c.  there  had  notice.    {Ad4  the. 
mordee  and  dccount  stated  by  the  feme  btfore  marriage.)  Yet  the  aaid 
£.  whilst  she  waf  sole  and  unmarried,  and  the'  said  C.  D.  and  £.  since 
their  intermarriage,  not  reg^arding  the  said  several  promises  and  un^ 
dertakings  of  jthe  said  £.  but  contriving,  Su;.  have  not  nor  hath  either 


preselh 


■^■ 


•(h)  As  to  the  language  of  the  breach^  (t)  No  count  on  a  ^immiiie  by  the 
3  WUs.  308. 1  Lord  Raym.  384. 1  Veat  feme»  or  by  the  buaband  during  the  co- 
119. 3.  Hich.  C.  P^  293.  veriure,  caa  beadded.  1  Taunton-  213? 


e^mcoii  o«on§« 


«t 


of  ^em  M  yet  ptiid,  Ift.  (dOwvgh  oftfi  roquMt^i  to  to jdo)  but  to  pay  S.  jixLATtvo 
the  MflB*  «r  any  pftrt  Oicroof  to  the  Mud  A.  B«  the  s%i<l  £^  whiltt  she  «u^^7J^*g^ 
-WM  sole  and  luiiBarriedf  whplly fieftMed,  m^  the aaadC.  D.  am)  £«  his        4ie» 
*wile  have  eveir  amca  thair  iatennarriagcs  hitherii|  whoUy.refaae^i  aad 
still  refuse  so  to  do*  [//  may  ^e  o^hriMMtf)^  f'n  fomr  ca«ir«i  A^r^  /o  o/f<f 
cMmr^  imfirimau  9ince  tk$  mgrvage^  To  the  ^am^  of  the  said  A. 


■    !■> .(«?  vit.) , A.  and  B.  aa»iMf»i  ^^^  ^^^  ^"^  effecU  qf  C.  10^-  By  Hub 
IX  a  bankrupt  aecordio^  to  the  forcOi  form  uA  fSeet  of  the  several  b^[£^^  fo^ 
statutes  concerning  hankruptS)  'oompbdn  of.£.  1$.^^^^  ^^  ^<?  th»t  worfcbefoie 
ndiereas  the. said  E.F.  ^,  &t.  at/>c,  was  b^ed  ^dlthe.aaid  C.  ^-^^^^^Y 
before  he  becivtte  banhrnpt,  m  the  sun^^of  ^i.    ■    » of  ]|nrfu)»<te>  for      r  •  91 1 
like  work  and  labouii  Bf.  of  the  said  C.  D^  1^  th^  said  C.  t).  h^S^.  ^ 
that  time  dooe^  &c»  £pr  the  siod  £.  £*«  and  at  his  special  lastanccr,  Scc. 
aod  beio^p  so  lockhtedf  he  the^i^id  Ei  F.  in  coDsjkleratioD  thore^  ^Aer- 
wards,  aad^befer^  th^  ^^  C.  P.  bejcame  binkrupt,  te  wit^  on^  ike. 
aforesaid}  at,  &c.  afbi^said,  uodertpok^  8cc.  ■      TAe  ^f^ntum  meruit  U 
€i9jQilow  And  whereas  alsQ^'  afterwards,  and  before  ike  said  C« 

p.  became  .bankrupt,  to  wit,  en,  fee.  aibresaid,  at^  8cc.  aforesaii^  ul^coo- 
^ideralion  that  the  said  C.  Ik.ft  )hfB  Mlft  special  instance,  8(o.'  had  be- . 
lore  that  tiA<i  dope,  tcct^n^  t^  i|aid  A«  9fid  E.  aasi^iBea  as- i^oresaidy 
^^▼er  thai  tb^  said  C.  D.  be^e  he  beajpae  bankrupt,  theraftdre  reason-    ^ 
ably  deserved  to  have^  he.  whereof,  Sci:.  Yet  the  sai4k£.F.  not  regard-  Bieadhi  ^ 
iag,  &C,  but  coi|trivangb  Hc,4p  deceive  and  defraud  ..the  6^dX«  Ol*  l^  - 
lore  he  became  hiaikrppt,  and  the  said  A.  a^  B^  as  aaaigjpees  as  arfbiPe* 
said,  since  tho  sai^C.  IX  bec^ioci  baokrapi^in  this  behaJK^  hath  not  as 
yet  paid  the ^d* several  snpis^of  iuooc||{, or  any,  or  ^tbet  of  themiior 
any  part  t£epeof,  to  the  said  C.  D«  before  be.  .bhcattie  bankrupt,  or  40 
the  said  A*  and  B.  ^aasifneea  as  .afoi^^s^,  or  either  ot  them,  unte  tl^ 
aaid  C.  D.  became  bankrupt  (althoush  often  requested  so  to  d%)  ^ut 
lie  to  do  th|s  hath  hitherto,  wholly  refused^  |nd  mM  refuses  to  pay  the 
sfione,  or  apf  part,  thereof,  tp  the  said  A.yn^  B. .  &s^i|piei^s  as  afi^resaidf- 
To  the  dam%gtf  of  the  said  A.  and  B.  as  assignees  as  aforesaid,  of 
X.'—*—,  fuid  therefore  they  bring  their  suit,  tec.       ^  Rled|;e8,  &c. 


(i)  This  fbini  ef  declsning  withoql  generalise  without  luuaiag^  the  former 

setting.  ou£  the  petitioning  creditor'iw  akngnee,  5  Geo^'Sie^^  s.  31,  lOSast* 

debt,  coniniinion,  ^  is  settled  to  be  61.  ^WMn  s|i%uceB  sbeuld  dedare 

good,  Lutw.  274.  377.  sad  X«  B.  b  P,.  without  asming  diemaelTes  assignees, 

4ML    3  Ld.  Rayin.  1548.    CA«:  39.  see  Cowp.  569.'  As  te  joinder  of  differ- 

When  an  assignee  has  bcea  remotved  eat  densBdav  seb  3  T.  H.  433.  779» 

the  last  assignee  may  sue  ss  assignee  ante,  1  tol.  1^ 


J 


t 
f 


y9  l^WCA«)^tnMfc'W  *(it0|FttT*  • 

MMiTJ^ttt.  ^  ^-  *  **.^  ^^    ^*^»  '**''^  -^  *^^  ^  f^0^  srmdknmMe^i. 
^      &c«  •       m^n/  to  ^e  0f99ign^9f  or^ai0e  cftteimi  ^c^ruit^  qfiltr  thg'fiu^  of\anh^ 

^1*^1      '^ici^'i  it  nuttf  4r  etfffi^ttimt  at  tAc  dag^cr(i)  to  mdd  thffrilMtn^  xxmnt^if 

10^.  The  like      And  whereas  «bo  the  said  C.  D.  before  the  said  E.F.  became  baftks^ 

^e^^^^^^P^'  *®  ^*^  «*»  ^^'  '^^^  *^'*^-  ^*  wdebted  to  the  said  E.  F.iitthc  fuf- 
•fter  the  bank,  thar  sum  of  «L.— — ,  of  like  lawful  money  for  thc^  ifork  and  labour} 
npte^.  *  ^^^  iiud,diligcnce  of  the  said  E.  F.. by. turn  the  said  E.  F.  bcforj  that;, 
'time  doner  p^rformisd}  and  bestowedi^  in  and  about  the  business  6f 
the  said  C.  p.  tod  %>r  thfi  m^  O^JD,  Ad  at  his  'special  instance  and 
request,  and  aho  in  the  further  suip  of  ^.— i^-i  of  like  lawful  niofieyi ' 
for  divers  goods^  wares»  ai^  mereHlndize,  bf  the  .saill  £.  F-.  before 
that  tiniie  sold  and  detivered  to4ie  said  C  D.  and  at  his  like  social' 
inetax^  and  rc^^ead  an^  alao  in  the  further  sum  df  X.  ,  of  like 

•       lawful  mcmy^'tor  money  by^the  Ht^  E.  F.  before  that  lent  and  ad^' 
venced'Ho,  aiui  paid,  hid  out  and  expended  for  the  said  C.  IX  and  at 
,hft»Hke  special  instance  ahd  request^  Aid  al4>iirth«  further  sum  ef'^ 
L.     ^*{o{  Uke  lawful  money«  for  other  moneyp  by  the  said  C.  B.lie*' 
fbre' that  lime  had  and  reeeived,  to  and  ifor  the  us»  eC'the  syd  £.. Fr- 
aud being  soih^ebte^  *and  tk^  said  aeteraj  sumaeftnCneyin  thH' 
count  ^meati«i.ed|  being  9ftA  remaining  "wholly  due'  and  unpaidt  he  the- 
saldC.  Di'in  cdnsideratioiv  thereof  aftewards,  ^d^ftei;  the  snd'E^Fv^ 
beeafoejhBttktupt,  to  v^t»ei^  %c.  at^&c.  aforesaid^  undertook, and* then 
and  there*  faithfully  paamiaed  the  a^M  A.  atid  fi.  aa  asfligbee8.as  aiit^r^ 
«aid^  fo  pay  them  the  sai^  sevwal  ettass  oi  niiHiey  in  this*««unt  inen« 
tioned,  whetf  he  the  said  C^  B.  should  be  thereunto  afterwards  V^« 
quested  (/).F-^-Ahd  wherea;  also  *th(f  said  C.  9«  afterwards,  to  wiv 
081)  kc.  last  afores^dy  ^t^  8tc.  afoi^^idi  acaomtod  whh  Che  said  ATimd  • 
Bv  as  aasi^ft^i^  as  afo^'sakf^  df  and  concemiiig..diVer8'  other  sums  t^f 
lnope)r*(rom  the  said  C*  IX*to*the$aid  A»  fi.  as  a^^gneO)  as  aforesaidi 
before  that  ufne^due  and  owiMg  andi.then-in  arrear  Ind-idipaid,  -and 
.  nfon'that  accot|ntS«l|^  the  Add  C.  D.  was  then  and  there  &und  te  be  in 
arreir,  and  indebted  to  the  saidrA*  and  B^'as  assignees  as  aforesaid^  in 
tbe>fui>ther  sum  of  I>w  ■    ■ ,  of  li|^e  la^ixl  au>ney,.  and  being  so  foond 
in  krrear  ahd  indebted*  and  {he  said  last-mentioned  .sum  of*  money  be*' 
ingand  remaiokii^^holly  tttipajd  and  umatiefied,  he  the  said  C.  D.  kr 


i' 


Aecdaal 
auted. 


<*m 


il  I  Hiifci 


-      .  *     -      • 

(I)  If  the  ktfigneeS'V^  '^^  ^^  ^ha- 
fac%5r  Midffodsto  the  defejidaqty  or 
fee  batsiato-the  Ul^mptpy  i«c«v«(l 
■loaey  for  their  use,  here  altd^tfeanta 
for  foi^  told  by  tbff«l  as  aiMgi«0es»  or 
for  flAai)ey  bad  sad  «aeeiv«d  M  t)ieir 
mt  as  aasigaeesy  as  to  th»propriety^ 
wbkh  eounUi  see  2  Show.  250. 6  Ssst. 


A05,  It  is  now  nol  unusual  to  declarer 
itattnflrthat  tbedefeadaat  beinrftadebt- 
#Aio  the  plaihtiflfs,  as  eppeerg^for  gpod# 
sold;  &e.  by  the  bankrupt*  the  defend* 
ant  promised  the  plaiiktifTs,  as  assigneen^ 
to  pay  them»  without  stlliilg  asy  pro- 
auseto  the  baahnipt* 


^forwuM,  midertCMrtc,  md  flieiA  ttRd  there  MhfuHf  prtimiiad  the  said  .^l2^T%m^ 
.  4.  ^iv^i^w^s  Msigieec  old  afore^aiHf  to  p^tbem  the  saul  mm  ef  tnpitey  -    '  Jic. 
littt-meRlloDed,  nfhenev^  if tervravde  he  ihe  eekK^.  O.  shottM  be  tliere- 
nmo  requested.    Yet  the  leid  C.  D.-  mbT  regeHiH^  'tue  liM  eei^iftp^l  Bretcb. 
aire<<4»}  laat-flMMioRed  {ktonii^ee  end  u«dtrteki«%,  bdt  cdiitiMng  and 
'  .  1iMNidttteRU)E«inte»diiii:  craftily  eod  MibtlfiHy  lo  deoahre-  aod.^ira)^  the 
md  A.  and  B..  as  assi^oees  as  sfftv«iaid  in  this  rea^dl^.liafthr^ot -yet    ^ 
paid  the  said  several  sums  of  lAoft^  in  Uie  hnt  three  coihts  jtnentlonedy   ^' 
or  either  of  them)  or  i^y  part  th^eef  <C9  thb  aaid  A*  add  B.  assignees- 
as  afi(iresaid  (although  often  requested  so  to  do^  Bkt  the  said  C.  D.  to 
pay  the  saifie  or  anf  part  tfaeveof  helk  Milieito  ^together  refused  iU)d 
still  do^  Muse.'  To  the  damage  of  the  stfij  A*  and  S«  ae^assigoees  sis 
'  iufoiesaidt  ol  Z.,m»  ■■  ,  ^  tierefdrf  they  4>ring  theif  MUt/  fte. 
.  ^  ♦    •  .  •  ^    *     Fkd|{lil^'«eew   . 

•    IS  the  plaiikflr  he4imrvfvi7is'  assignee,  eatt-  him  eo thvon^houff  oM^lO.  By  isut* 
.  x^OBobide  as  4||owa<:^-;«t^  Yet  «Nr  said  £.  *^^iiot  MgarCng,  Ico.  iMft  ^;'"ff  ^'^''1^- 
jcenvivin^^  fce;  tiflP<leceiv%'<  tfnd  i!Mra«Ki  l||r'  said  G.  D,  befdre  he  he- 
OiABft  baoknipi^  4Nid  tl»  ^fiid  A*  sftMKope  W.  in  his  Uletime,  mtr^^- 
ceaeed^  <aW-%him  Ike  said  A,ffMth  sdtvifid  (wMcb  said  A:  aill  &  *    [  *M]' 
hif  tbe<1ileti«ie  vT  tBe  laid  3.  were  asBig«Ma'e{  tlie  ea'fftto  tnd  efibcta 
s#€ke  said'C.  Dw  acc<^h)g  to  4ho4)fce,  form/eaid  effect  of  tks  Mv^ 
rat  statinea  conC^nungp  bankrupts)  after  die  saiJ*  C.4).  beeanie  hank« 
jPiipt»aiid-4h)e  eai^^A*  at  survifHig  aisj|^ii^'as  aforesaid,  since  the  <ie«h 
of  Ihe  eiid  B%  JhatK  «ot  as7%t  pNfd  t^  theM,  or  any  or  either  df  ihenf,  the 
9aktflevef^l  sums  oi  monc^*,  8tc.  \^t  iA  Hi^recedter  \0B;  pag^90k) 

M  A/ B/.aiid €..!>.  <wlneh  flkid«C.  D.  is  aMgnW*ef  the  estate  ^indef^m*  By  one 

feieti  «f  £.  F.  a  banltrupf^  «u:opdiii9tP^«  ^^  ^^nk,  aMJ  ^M^^S^e"^^^^^ 
tbe  s^eral  atatuteix^neeniing  ^ankmp^)  coaiplw  fi  O.  H«  Jbeiiig,' of  another/ 
te.  FwMhat  wheraaa  the  stfld  ^.tt.  on,  ke.  at,  kc.  ^»?**^dJto  JjJ^^^^^^^ 
the-  said  A.  B.  and^£«  F.  Iiefore  the  siddK.  F.  hiecaiMi>-baiiknipi,  in  and  labour  be- 
the  sum  of  ijtfw.1^  ef  hiwiia»  Sec^  to  t|ie'work  and  hdtM^f,  &c;  1^  Ih^  ^^^  the  Jaafc^ 

"•said  J\.  B.  and  E,  F.  before  t^at  tin^  deiife,  ^.*  and  bei«|^  so  indebted,  ^^^^  ^"^" 
he  the  aaid  O.  H.  inr  coaKfderation  thcfeef  afterwaids,,  and  before  the   . 
sidd  '£^  F.  bece^ne  bankrupt]^  to  wk,  oh,  fccaforesaic^att  BTe.  ubder- 

.  took,  &c,  [laying' ihe JiromUei  (0  both' ihe  fiartners,']    Yet  1K6  saiel  G,  B)teach. 
n.  not  regarding.  &rf  but  t:onti:iyin^)^c.  to.jd^reiA^e  anU  defraud  ^he* 
^(1  A.  B«  and*£.  F./b^JQte  tbe  said  £^  £.  bc^^o^^  baakfUgtyAod^tho 
89Ui.4-^B.  ai^d  C.  D.^hkb*Aaid«C.  D.  )a  ^Mifj^ee^i^.dbresaid) 


.  /   •    '  .  ♦ 


^  •         ■ 


.  (i^)*  A^covdin^tfto  tke  |uii)jMr  of     .(M^Sea.lS  Mod.  447.  ^«T.  R.  140. 
CQUfita  in  whiipl^  the  promise^  are  laU    10  £a»t.  418. 
to  €ba,aBs%fiiees..  ...        *  ..  -     *^      ♦         '  '         ,      "^     '      .     . 


• 


^  .DiBOLAiLA!nojis*i]r.A«iHeniPsiT.- 

5.  Buix^iaiio  tiie  Mi  '£«  Fi  becaqi*  baakij^  in  tlittf  bebtll^'  IbUb^ot  as.fset*  paid  4o 

c^iULjirux  ^^^^  ^r^if  or  either  of  tliem,  tile  said  Sjbireral  stims  of  inonejr,  or  ai^ 

tu;;    '    dr  eitlier^tiiciik,  or  anf  p«i>t,  thereof  (attfaoogh  .el^  rej)iie«ted  |k>  |d 

do.)    Bu(  lie  to  do.thi8  lisieh  hfthertb, wholly  refused  and  stfll  reiuaes  to 

▼  «  _  . 

ptfjf  Ili0 oame^ oi^ mf  gftrt thtfreef to thesaid  A. B. and C.  D. (which taid 

•  CD.  kraasigikse  asratee^od.)    To  the  damage  of  thaaaid  A.  B.  and 

totft^sfiidCiD.  ais^sngMeem' aforesaid  of  l««—«^j  and  therefore  thtf 

\     bringrdieirsui^^c.*  '  .       ..^     ^         ^         .    • 


■'■    .  •  .  * 


.  [•951        .•-•.•       '         .  •      .  ^FoiitMf^^jExesutore,'  ^  /  . 

Hi Bjtm  '  •.:.^«4,*(ti wU.}.  A.  p. eaeeiiillr  ^f  Oie  lait  ¥ull^«id*(Qstiinvenl  of 
^^^^^^  xE^;'Mea«e4»  conpy^lalns  of  C.  D.  heu|g,  lee.  .For  that  whereas  the« 
goods  Ibid,  ^aid  C..B..  bo,  &g*  (o*)  at>  &c.  was  indebted  to  l&e  aaid  £.  F.  inliis  life* 
^'  ^t?S^  "^^  '^^  *•  *™*  of  i.— -1^,  of  lawful,.  &c.  fen  t^^ork^tod  labour  of 
i^^or.  th^aaid  £<  1.  bf-^^wUK.  F«  bell^  that  li^  done,  tt^  and  being  so. 

jiMebted;  ki  QayiMg  the  fnHfime  ^ VAr  mm£.  F.  m.hi9  i^Hme.y^^^,^ 
,T^^  g^mnttim  nt^jmit  U  MfoUqw$ : <i  A&d-v|fhMBaB  al80#fterwaidsi  and 
'  ia  4^  lifetime  of*^  said-^HF.  to  iris  iPf'^c.  albreaald,  at,  Sccdbva* 
aaki,  in  eonsidelritieft  t)ini*tAiewM;B.  F^  had  befe^^ 
Aod'thtf  aaid  A.  B/va^cUtor  as  afeiesfiid,  avers,  that  the  said  £.  F.  in 
his- lifetime,  thenpfore  neascfiabtf  deserved  toteve,  ftj^./wheieof,  8cc. 
Breach.  ^  ToIkMmI^  said  C.  £L  ilbt,«egai4pff  ai^.  hot  conttivia^,  Ice*  to  de«riye 
wd  Mraiad  the  lAid  £.  F.  ihius  li£gl|ii0 

tor  aa  fl|SresftM»  since  the  death  of  ti|e  siid  £.  F.  jn  this  behalf,  hath 

nof  a&iret  paid  the  said  sev.enA  mns  i^  mohejr,^r  an^  or  bither  of  ikeni, 

^  anjr  psrt  tRere^f,  iatBe  suld  £•  F.  in^his  .ltfeiiflie,^or  (^  die  said  A.  B. 

erfaamur  aa  efoAaaid^'siaee  ite  ^ft^  of  tl«^  anid  B.  F.  (althoagh  ofcen 

'  i^qaeiStedto^do  ao ;)  b»t  he  t|Mo  this  hath  hiiherfo  whQtty  relui^,  and 

'    ^      stUTre^tfaatO'paf  tlie  same,  orafty  p«rt^reof,.lathe  said  A»^»'ex* 

ectttar  as  afinmhid.t.*  To  t||js  daihage  of  the  saul  A.  ^.  as  executor  as 

Prsfeft  if),    ii^bresaid,  (S>4lC  X.-^  and  therefori^  he  lyiDgs  his  suit,4cc    And  the 


J  •  * 


I        ■■■!     I  I    I   I    •■  ■!  <l  .  "H 


^  •  •  •  t  ^  • 

(«)  SM/^y  jilt  bq^  Jbe  death  •  juid  5  Aan.  c.  lil«s«,3U*^  Saund.  9. ».  19. 
of  tdja^tcat^r,  but  the  predsa  tinjeis  — Ct  D.  Pleader.  Q.  3.  17*  %.  D.  1. 
qotai«terka.  Qtpl  Oar.  130.  •         ,        The  pled^fea^  9ft  i|dded  after  the  pro- 

(^)  See  Cb^  Mm^'^  Skund.  209.^'.,    feh,  and  if,  as  sometimes  happens  in 
it  conclhOes,  '''Uihioistrattfhi,*'  itmead    the  Conpivvi^^  ^  proferS  of  k  dc^ 
of ''exeQuCora  l^ap^'  &c.  but  either    he  stited  «i'  the  end  of  a  deelaiatipo^ 
way  wik  suffice.     If  tiie  t^rofot  1^   the 'profit  of  the  letteisteiOiiacataif 
'oiuieed  in  a  declanUoii  hi  «ci./a^  thci*  follows  if . 
iAefen'd2bt  auiy  demer  apeciallyi  ^e  4 


< 


w  ji^    ■         .1        ■    '  I  n .  ■!       »  ■     '  ^ 


(3)' The  "wtfrda  #»  ewotfir  «r  (^Mrumif  ass  unnecessary.  ^i.Mwgr  ^.^l* 
>r«aee  post  9fii  n.  li.  ^ 


1 


I 
TO  THB 


8«id>  A.  B.  Mngt  llM^  «oitrt  hdfe^  the  letters  te^Mnentvf  of  the  taid  ^  m»t. ATiy# 
E.  F.  viMteasedf  whereby  it  felly  at^pears  to  the  said  owrt  here,  that  the  ^^^11^^^ 
flfedd  A.  'B.  to  exeoutor  of  th»  last  wllh  and  *teaianieot  of  the  mi,  E«  P.      *  &c. 
dbceaaed,  and  hath  tlie  execution  tliet*eof,  &c.  »  '  .   .f*^] 

>  .  ^     '     Pledgee,  fcc. 

And  whereaa  al«e»  the  said  C*  I>.  afterwards,  and  in  the  litetime  of  tl3.  Cmmte 
Hie  said  £.  F.  dece«aed»  to  wit,  on,  &c.  aftresaid,  at»  flee  aforeMidi  ^^to  tfa^^'^liSTn* 
indebted  to  tlm  said  £.  F.  In  ttie  mnher  sum  nf  L — ^  of.like  lawfttl  tSsTu  encu- 
wamtf^  Cor  the  work  and  labenfv  enK  and  diligence,  of  the  saM  £•  S«  ^^  (?)* 
li^  iiim  tko'  s|M  E«  F.  be(!ire  tluu-4ime  doiia|  fierfeiwied  and  beetnwed, 
iiannd  abontiriM:  bWlneas  of  dK  aaidC.  P.and  for  tbe^aiidCHA  and  nr 

biasyeclal  Instance  and  request,  and.^Kie*ln  this  fi^he^  sum  of  L, , 

«f  like  knMU  mmtp^i  toidte«es  goods,  waf^,  ahd  merchendine,  by  thcT 
said  E.  P.  befisre  itM  thne  s^  anc^  delivered  ti  the  ^i#  C.tl>.  kbcKat 
his  like  e|>eeiBi  Snaisasfr  and  jnqnnat,  and  also  in  the  furtlter  sum  of 
Z.m<^^m^^&^k%lnMk  a»oneyy  for  .money  by  theisaid  £.  F.  before  thnt 
time  letn  and  'advaiioedeo^  and  psidf^idd  onti  and  enfiends€  U)if  th#taid 
!>•  D.  and  nt  W4  <iie  tf^cial  insti^e  v^  naquest,  nild  aUc^in  the  fuHlier 
simi  of  A  >»»f:i8M»pful  flnoAey,.iDr  otUr  money  hy  the  said  C*  D* 
beibre  that  time  had  and  feeetved)  to  mM  for  the  itse  of  the  said  £.  F. 

And  the  aaid  C.  D.  being  so  indebted,  and  the^id  seyersl  sums  of 
money  tiein^and  renidining.  wholly  (Aie  and  owings,  nTifhdd,  mA  uih 
aatialled,  h#  the  said-C  D.  io-  ceneideration  tb^^reirf«' aherwfl|ds»' and 
after  the  deat&  of  the  said  £:  f.  to  wit,  on,  8cc.  at,  ^c.  aforesaid,  wi«  ^ 
dertook,  and  fken  and  there  fatohfuU^  pfomised  the  said  A.^.  as  e>- 
ecotor'as  afbresMd  (r),  to  pay  hm  tlfe  said  snfti  of  ni^ney  in  this.c^Htit    -      « 
meoUoned,  -%lien  hf  the  said  C.  D.  '•botil^'te*  tbei^unto  nfterwarda  *     [*  9f  ] 
requested  (t).    And  whereat  also4he  saAC-l9.  aftorwardS|to  wit^on,  Acoount 
ecc.  IpBt-  aforesaid,  at,  &c.  aloaasaid,  koeouftted  with  the  said'  A:.R  *^*^  (0 


•*»• 


(q)  Ibaae  cOuaki  arTte  be  intenadr  («\Ifthe  plaintiff  in' the  cbamefar 
at  the  dagger  (f)  in  th^last  preisedent,  of  ^eoiilo|;  baa  solc^  goodi  to  the  da* 
tbey  ate  proper  whenever  on  ^coiint .  fendant/or  paid  money  for«bini,  Jiere 
of  the  Statiite  ff  Limitations,  &c.  it  ad(Spounta  fqr  godta  8o1d,«&c.  by  the 
maybe  expetlient  to  rely*on  an^pr«-  plaintiiT  a»  executori  6  £ast.  405l<-* 
mise  or  acknowledge^  fince  the  '  3  AsU  104.  And  if  the  defendant  has 
death  ef  the  testator,  ^ee  9  ^Mt.  4/09^  tei^ved  money  siaee  the  death  ofHet- 
^WlUea*  39.  [aate,  n4.  k  7QA,  205.  eater,  add  a  epunt  for  money  kad  aad 
S  BInaey  ST3^  In  suppoH  o&Uwae.^i^^eivird,  te  te  ifa'ioUff's  Qse»  at  ax- 
eount8«ibaplaiatiffahoald,0n<he  trial,   %cu\pv.  *  '  ^ 

produce  the  probatq^   2  Sauaii|^.  4r#  k.        ft)  This  eolAt  m^  be  joined  V>th  a 
63.  f.  i*  lih  d.  iMi  '  *  ,  (»aDt  ,ibr  goods -aoki  by  tesUtoe.    X 

(f )   The  wonds  •<  as  exfcutor^'  are    Taynton's  Rep«'d[t?.-*6  East  406. 406. 
here  ovitted  in  3  Saand.  308.  [Et.  rfde  '— 5-£ast  154.       #  ' 
5  Bianey  16.*3t)*  /^  ^  '      ^  ,       % 

VoL.II.  •       '   -  K       . 


7* 


bB#LA&ATfMia  in  AA^UICPMT. 


Vc 


Breach. 


114.  By  a 

surviving 
executor. 

Breach. 
[•98] 


5.  RBLA.«KvaM  (i«)  exactttor  a«  tk!Me$Mf  of  and  GOBeerning  Av^m  olher  apmtt^f 
GBAHACTZR  of  mooty  fcom  th«  sfdd  C.  D.  to  the  uAd  A.  B^  at  ozecutor  m  albi»« 
said,  before  that  time  due  and  owing,  andtliett  in  arrear  and  unpaid  ; 
,'  and  upon  that  accounting  the  said  C.  O.  ifraa  tiien  and  ther«  found  t(| 
be  10  arrear,  and  indel^ed  to  the -said  A.  £.  aa  exeontor  as  aforesaidfin 
tho  further  turn  #f  !..•—<*-,,  oMlke  lawful  money  i  and  being  so  found 
In  arrear  and  indebted,  he  tli#  said  C.  D.  in  ennaideratipn  thereof,  af- 
terwards, to  wit,  on,  &c«  last  abresaid«  at,  &c»  aforesaid,  nndertook,  and 
.  then  andtliere  foithfuUypremiaed.bie  satd  A.«B.  as  eseentor  as  afore* 
said,  to  pay  him  the  aaid  sun  of  flMOfogib  last  mentioned,  whenever  al^ 
'  terwar^  he  (iie  aaid  CD.  ahonid  be  ihere^nto  re^ueal^d.  •  Yet  Ibe 
oaid  C.  D.  no^i^gardingiua^sidd  eeTeail  (w)  UIMe  l«nt-^entibnei 
pfomises  and  nn^ertAuigil,  so' by  Jyunin^ .manner  and  form  aferesaid 
made,  but  contdirtng  and  ^imfntenriy  iMwidi«(  ch^  and  subtly  tp 
deeelVe  sid*d0^ttd  Ae  said  A.  B.  as  ^ebuior  46  aibresaidi  ip  this 
rfluyett,  hith  not  yet  paid  tbe  several  aams  of  laeni)^  in  the  mid  three 
la8t-mentionet'ceimt%  specified,  or  anj^or  e|tlmr«of  th^,  or  eo^  gart 
thierA>f,  to  tH»  said  A.  Jt.  executov  as  aforeaaidi^  (^thougb  often  le- 
(|ttested  so  to^db.)  9ut  the  Mid  jE^.  Q*.  ta  pay  xbe  wn^  or  any  pert* 
thereof,  hath  hitherto>alti|gether*«ef«bB4  and ^riUrdetJMefuse.  To  the' 
damage,  ^c<  (as  aMBf  page  9^  adding  prefert.) 


S^pecial  ^- 
fen  and^ri* 
fication. 


*  *[In  an  aetlMi  atthe  suit  of  a  siinriving  exeoutor,  de.sAiibe  him  acr 
pordiHgly  in  tHe  beginning,  and  tenclude  as.  follows :]  Yet  the  said 
Cir  0«  i^t  r^gardSrtg,%o>  but  coptfi|M>g»  &c.  m.  deceive  and^defraiid 
the  said  £•  F.  in  ftjw  lifetime^  and  the  %dd  A.  B.  and  one  G*  H.  iu  Ms 
lifetime,  now  deceased,  and  wlkolip  thegs^  A.  B.  hath  sufvivied,  (which 
saM|  A.  d).  and  G^  H.  ii>  the  lifetime  ct  the  said  G.  H.  were  eobecutora 
of  tJie  last  will  4aid  telQiment  of  the  aaid  £.  F.*4ece%seri,)  after  the 
death  of  the«said  £;  F^^  and^e  mid  A»  B«  aif  surviving,  execuxpr  as 
ilii^^sirid,  since  the  deai^  of  i^d  said'Q.  H.  in  thiS  behalf;  *iii^h4iot  as 
yet  paid  to  tHem,  or  any  or  either  of^t^em,  the  ^d  several  aums  of 
moneys  or  an^  or  either  of  them,  or  any  pa^t  thereof  (although  often 
requested  so  to  d^)  b«t  he  to«do  this  kalfa  bkh^Hd  wlielly  refused)  and 
still  refuses  to  pay  tt|e  same,  er  any  part  thereof  to  the  said  A.  B.  aa 
sufviving'executor  as  aforesaic^  (x^t  To  the  tlamage  of  the  said  A.  B. 
surviving  executor  as^fbresaid,  of  Z.'*-y-|*and^thePefope.bi5  brings  his 
suit,  b^c.  And  he  brings  into  |CDurt  hcpc  t^c  letii§H  testatnentary  of 
the  aaid  ]B.  F.  decea3ed,  whareiyy  iff urtif  appears  R>  the  said  court  here, 
that  the  «iid  A*  B.  and  p.  H-  m\|be  lifetime  pf  Jbe  said  G«  U.  wer^ 
ejbecutors  of  the'ttstP^U!  and  tesljo^n^  ef  ttfe  said  £•  F.  ^J^eeasecf ; 
with  this  that  the  said' A*  B.'Wil  verify th^tt(e  said  G.  H%  iadeceased5 


(u).  As  to  this  |roi4,  see  5  East.  ItSQ^  to'tbe  executor.  * 

—2  Sauifd.  208.      ••    '    •  •  (x)   ft  laay  be   f^visaMe  rto   add 

(tu)  This  dependsAftn  the  number  of   counts  on  promises  to^ha  pUintifi*  as 
'  counts  ka  which  ibe  pfomisej^  are  laid  *execuftor«  as  in  the  last  pfecedent. . 


auid  thut  he  the  said  A.  B.  bslfa  thereby  becoao^  and  is  Ibe  ajim^g^^^w-ATiwa 
extcotor  of  the  laK  irW  and  testament  of  the  said  £.  F.  deceased,  and  a«ABAOTBx» 
hath  the  rttecuticHi  thereof^  Sec.  ^^' 

Pledges,  ficc. 

,  ((b  v^y  A.  B.  and  C.  fin  wife,  (wMcK  said  C  is  extcMim  J^-  B|  Ba- 

df  the  last  wiH  and  testament'  of  D.  deceased^  c^hpkdn  of  R  F.  be-^  executrix,  be- 

ing  fcc.    Fw  that  whefeas  the  said  E.  F.  oB)  8tc:  at^  &c.  *wdte  indebted^remsoaage. 

9tc.  [aa  in  the  common  tase  at  the  suit  «^  an  executor.]    Yet  the  said 

£•  F;  not  regarling:,  ftc.  but  ^knflivtng  y^  d^eliw  and  defratid  the 

said  D.'in  hh#felln«s  and  t§k  add  C.  as  ^'eiecotrix  as  aforesakf,  after      [  *  90  ] 

the  deatb*«>nhe  said  JD.  »nd  whil9t  she  wa*  sole  and  ^ronarrifdy^nil 

tfie  Md'  A.  Bl  And  C.  his  wife^  as  exeiAitrhl'ifdresaid,  8in<5e  their  in^ 

tMnarria^)  ii»'Ms  behtdl^^faAth  not  as^^  paid  to  them,  or  any  o^ 

either  of  them,'  thersidd  several  smns  of  money)  or  Aiy«part  theveof, 

(although  «fiten'  remieatbf^  to  dd.)    But  he  t6  do^his  hath  hi^rto 

Tvholly  refined,  aAd  sltorefiisea  to  pay  the  same^  or  any  pan  thereof  to 

the  said' A'  B.  and  C  tl»  l^ife,  executrix  ^affafiore^aid,  or  fOMcitlftr  of 

them*    To  theMamage  oAhe  said  A.  B.  JBind  C.  hfc  wjfe,  s^s  executrix 

aa  aforesaid,  of  JR'^::— ^,  and  therefbcc^fhey  bring thdr  mnt^^M<^f^*      * 

ftrt  and  pU^i^ek.']  *  •         *  "^  *    • '  « 

-J  .       '•  /    •  ^ 

•  ■  '        •  '        "" 

[As  In  the  test  pracMent  to  the  concjusioiiy^jryeh  is  as  ftjlows  i]^  116.  By  Ba. 

Yet  the  sal#K.  F.  not  regarding^  fce.  *it  cont?l«feg,  &c.  to  <J«c6iVc^^J^ 

and'defram^^he  said  D.  in  his  JJfetime,  and  the  said  A.  B.  and  C  his  ter  marria^ 

wife,  as  executrix  as  aforesaid,  [if -there  be  anothet  executor  say  ^  and  h)* 

the  ssdd  G.  and  the  said  A,*'  B.  alld  G/  his  wife,  as  ex  Adtor  and  execu* 

trix  as  dforesaid;*^  ^nce  the  dfcath  of  the  ^aid  D.  in  ^is'behUf,  hath 

not  as  yet  paid  to  Ihem,  or  any  or  either  of  tfretn,  the  said  seYcval 

txiVfks  of  modl&v,  o^  anyM>r  either  of  fhem,  or  any  part  thereof,  (althoagh 

often  requested  so  to  do.).    But  Be  to  do  this 'hath  hithefto  whofly  rV^ 

fusedi  dbd  stiV  ^eftlAl  to  pay  the  sanoie,  or  any  ifirt  \herfcf,.^o  thg'  |aid 

A.  B.  and  C.  his  Wi^,  executrix  as  aforesaid,  or  to  either  ef  them: 

To  the  damage  of  the  sdid,  i[c.    {]As  in  th^  Ihit  precedent,  fi(ddin|»     ' 


«     m 


*     '    ■       ■*  ■         ,<  w     ' 


0>  Haw  ft  dibt  due  tsl  f/k  m\ik  io    Staked*  *Htt  4^Mod.  ir6v>-*Gdm.«t>ig^, 
Hhe  repiesentative  char%der4|  to  be  #Pli^ader,  3  A.L, 


?•        . 


• 
» 


0 


&c.  t  (to  wit.)  A.  B.  coMpla'ins  of  C.  D.  txcpiltor  of  tile  h«t  will 

117.  Jgaintt    and  tostamant  of  £.  F.  deceafed,  b^og  in  the  custody,  ke.  (z)-  For 
fo  *wopkX.  *****  wheraaa^lhe  said  E.  F.  «iii  hi»  lifetime,  lo  wU»  of^  &c5at  kc.  was . 
for  testMor,     indebted,  &c.  and  .  being  to  indebted,  &c.  (kgriog-.the  'iironiises  by  the 
b?  hl^T^*     testator).    Yet  the  wd  £«F«  in  Ms  ftifetiaie,  and4te  said  &  D.  exectt- 

{ *  IM]      tor  as  aforesaid,  since  #ie death  of  the  said •£«  F.  i^ot  regsrdiiigft  k)c* 

but  contriving,  Sec.  have  iiet,<as«*  hath  eiti^r^ef  ihenras  yet  paid  the 

said  sere^M  siunsjof^obn^y,  or^y  c|fteith«r  of  tb^w,  or  any  pan 

/     therestf/  to  the'sM  A.^  B.  (akhough  often^equ^sti^i  an  l44o)«    But  to 

^      pay  th^  same,  or  any  pari  i^bere^^  tp  the  ssM  A.^B.  the  eaiH  )&•  F.  ip 

16»  lifetime  wholly  r«faead»  aail.the  sMd  C  D.  exeeMMt  as-aCaveMii^^ 

iMih  evof  siaee.  the  deatlvt|b^)e  and.  S^.  'iiithevlH^hely  refused) 

a»0  still  re(Mill  so  to  do.    [^e  m^eyimtf^  9§i^aSpo  tMig  M^firic$y  ^ 

.   JUre  oddin^  the  Joff^wkfig  counu  ontfur^fuimtm  A|MAe  «aD«s^f*«e  •ucA, 

»0  taiujhe  ca»e  <mt  ^  the, Statute  q/'  Limiiatiomf' ^cJ]  .  Tf^fiihii  dam* 

.    ^  ageef  the  said  A.  B.  Sqp.     ^  .     •  -       '* 

118.  A^^t  Affd^wNt^reae  alf^  tiM  UKfi  £.  ««.deeeasedy4i|  Jua  lifbtiaiei  tp  wit,  on, 
^^rorolM!*  '^^  •Ameaid,  at)»8cc."  aibresaid,  was  ifdebt«|)  to- the  ssidA*  B.  in  the 
by  him  in  liirAer  sum  of  L,  ■,  of  )ik1s  lawful  money,  fer  the^|0ik  ^nd  labourj 
that  cspscity  ^gg^^^  dHigc<>ce  of  t^  md  A.  B:  by-him  th*  as|d  A.  B.  Jbefore  tha$ 

time  done,  performs^  and.  beHoH^ed^  in^nd  abo^nt  the  bnatness  of  the 
'       said  £.  F.»aiid  for^  the  said  £.  i\  sjidKit.  his  special  iiialMice  and » ie» 
quest,  and  aho  ii^  thoi  fuHher  sufn  'of  Z— ^^  of  like  lawful  moneys 
^        fi>r  divers  gvode^  veref,  an4  .m^inibsindicei  by  the  said  A..B.  before 
that ^hne  sold  atid  ilelivefe^  to  the  sifd  E»'f^  since  d^teasedb  and  a^ 
his  like  special  inacab^  and  i^itest,  and  "also  in  the  luftker  sumirf 
,    Xi-.pr^,  erf' like  lawflll  jmoney;  (Dr'money  by  thje.sfddA*  Bw  be£sre  that 
\inie  lent  and  sdvsaced  toi  and  paid,  yAd  oet,  and  eiq^enddb  iol*  the  ftaid 
I  *  101  ]      £.  F.  and  sjt'hls  li)ce  8]|ecial  insti^^e  and  Veques|faod«^6o  ^  the  fur- 
ther sum  of  £,«**—)  of  iike  lawful  money,  for  other  l^ion^  by  Ihe  said 
*     £.  F.  before  tUftt  time^  had  and  received  to  and  for  tiie  us^  pf  the  said 
A.  ]}.    And  the  said  £•  F^  si|ice  deceased,  in  *his  lifetihief  being  so 


(z)  See  1  Saund.  113.  n.  \,  %  The^'(toyit)  q.  t).  executor  of  ths  IVstwiU 
fiwTSi  ag&ins|  an  executor  de  son  toH  i^    and  testament  of^G.  H.deceAed,  was 

.  the  sartie  at  atioveKl  Saund.  255.  *  i«  .»atlac\»e<f^*(or,-  «'  aiinimoned,*')  to  an- 
debti  whether  by  or  againsf  an\xecutor  wjrer  A*  B.  of  a  plea  of  trespass  on  the 
or  admiittatrator,  o«it  Ac  wordl;^*  ai«€»    csse^  ^.  C|r  aa  the  plea  *a) ;  snd there- 

.toatd}^  [ante,  vol.  1.291  "I  kitheCom-'  upon  ttie^jaid  A.  B.  by —^is  attorney, 
noJt  Pleas  the  form  runs  as  followBj  — ,*  complains.  For  that  whereat,  &c. 


->>'■■ f— : ^ 


V 

1 


^H)'ADte>  vol.  i.  205.  l^/ohn^  Rejs^  349. 


9^ 

ilriiifctad,  «Kd  ftlfe  itid  «evttNj  s«Bt  «f  MotfBy  Id  tiib  oomatmmAm^S  ftBi.iLtfK« 
boiiigwid  reiiiutm»9  wkoHf  dwe  iind  wipudy  the  dud  C.  D.  atexeeu-  ^^  '^^ 
tin*  at  KJiwiBaidy  in  o0Mdtff«tk)i^  tlMiVl^-  afterwrncdt^  and-  after  the  -      ico« 
,death  of  ibe»MM  £.  F.  lo  wit,  en,  8cc.  atf  fce.  afbrasaid,  OBdertoak,  and 
(hen  and  theiHpMtMWIy  ^romMbAlbe  4m^  A.  B«  to  pejr  iikn  the  attd 
suma  of  meeef  ia  tids  eeii&t  fDcndpned^  when  U  (be  aidd  C.  D.  aa 
ezecvtor  am  afiMreaaM,  ilMMttd  b#  thawwata  aftaawaida  geycatetg     ■ 
ABdwbereaa^^llMiaaid  0»  IX  ^s  iMiacyloi^aa  afoaeaaidy  afterwttfds,  Accoont 
to  wlti  on,  8eG#  laat  aforasoid,  at,  lie.  rfareaaid,  aecounted  wkh  d»a  aaM  ^U|^^!^^' 
A,  B.  of  and  cencemii^  dmn  ollwr^alilna  of  «iipBey  from  ^e  8$ud  £.  exaouior  (a). 
F^in  hia  Bibifciy,  4apdlttHetiie^of  Oie.  «yd  iiingiipiiig  to.  Iheaaid 
A.  B.-dtto  aafl^QWingv  and  -ibeA  in  arrear  aid  iiiipaU,rapdf.  dpen  jdMl 
wccouBtiog  Utt  ^dd  $.  ^.in  itia  lilliimef  and  aC^o  tkae  of  iijLa  doatb, 
waa  famJIio^^  li  arfea>aid iq<ei>ed<ll  fte  aaid^A.  BiiiMha  ftntiwr 
worn  of  £»■  *■■,  «f  lit^  kHrfW  ina^py, ^aad  te&ar  .■oitiaaii  <»  arrear  and 
Jnd^inaMtiai  Ihai  ttM  MW^Kaatiaaed  auaaofiioii^  being  and  raauda* 
mg  wlij|)iallpaM^he,  tfae-saUC.*D.  as  execmir  4  ifcraaaid,  in-coB^ 
•kteratien  tftereoF^afterwarflB^  im  wit,  oa,  ll|««laat^  ^^breapdr'al^  lea  . 
afortaaid,  undfcfifok,  alid  then  and  there  MthMfy  gromined  th%.8aid 
A.  B.  to  ftLj  hn»  tha  Bajd  msik  of  ^ttf oef  kwt^aaatleaad  likeiieaar  af*  * 
ferwarda,ftatiliraaidC.  IV  aa  amcvtor  aa  afqpi^ld j  BJiqUidi  b»ahcfa» 
Unto  VeqiJMMI*    Yet  the  iidd  €f.  D«  %*ayl9r*aa  afoaaaaid,  iKit«d{piid*  Bretcfa. 
in|;  Ida  aA#'aeVe/aK|»ranAiae»an4  nnd^rta^ng$,  ae'l^hn^in  pinnffg 
and  form  lAfreaaid  anade^  bpt  co^AvWlg  a^  fraiidulaatly  ntanding', 
craftily  and  anbtlf  lo  d€c!^  and  defraud  the  la^  A#  B.  in  tlda  f99^ 
t>ect,  hath  not  yet  pai#  the  aidd'aaveral  attma  of  tuone]^ In  the  aaid  iaat 
three  coUMs  mentioned,  or  *kiy  or^either  of  them,  ar  any  flaat  (hereoi^     [  *  1Q3  ] 
to  the  9Edd  A.  B«(aithfn^  oft^  requeited  aa  to  do)f  but  t\A  aaid  C. 
D«  exeoataf  aa  afareaaidf  to  t^y  ^e,  aadie,  or  any  part  tiiarad^  hteh 
hitherto  whalt^  rifnsed,  and  afili  datb  re&se«    Tb  the  damage  o£  the 
aaid  A.  B«of  L.  ■   a^  and  tiierefora  h^  bringa  his  Anit,  Ice/  /     ^ 

'•♦*•.  ."-^  •      '   .  "       ,    .*'  Wed|e8,ftc; 

'  Iti  an  action  ^gainat  a  aurvirfog  executor,  deaaribf  tiWn  accordiogfy  119,  Agaln^ 
at  ^e  beiginning,  and  conclude  •as  Mlawf,  ««^SCiyerthelesa  tHe  aafd  E.  *  surmmg 
F,  in  his  lifetime',  and*  the  sai^  6.*p%  ijnd  one  Ck  H.  in  his  tifetitne,     .^  ^^' 
Qpw  deceased,  and  wlioni^fhe  aaid  C«  d.  haiAi  aofrive^  (which^aaid  C. 
D.  an4  C^H.  iii«the  lifetime  ofjSe^d  t^.  I§.  i;eW  executftra  df  die        , 
last  wiH  and  v^tatfent  df  thl^  ^aid  B*  Ftadkceased)  alter*  the  death  of 
thcf  said  £.  F«,  and  &^  asdd  C-  D.  aarviving^xecator'  is  aforesaid, 
since  the  dta^H  of  the  psaiJS^*  ^)  not  regarding  the  aaid  aeyeral  pro* 

mises  and^  iiadertaking#of  the  find  E.  F.  baMatftrivngb  lcc^*to  tlliceive   /     .    ^ 

*  a  *         jk       ■ 

U)  As  to  this  coufit»  aae  f  oaestt  |lep«  ia  £zab9i^»^.^l  f  aunlan.  32%<-t^ 


*   t 


• 


r 


yS  »SbLAltAVIMS  nr  4dl«tf  mpsit. 


-« 


5.  sfiLATts9,  aaddefrattd  4iie  said  A«:#.  la  tM»  luetntf,  liaTe  not, nor  hatkaa^  or 

cBARj^c^sK.  ®*^®^  ®^  them,  as  yet  'luticl  th»  said  several  siuna  of  monejr^  or  any, 

lu;.       -*  or  eitba«  of  then,  or.  aiif  parMih<6>*^<^>  ^  thft  sai^^  A.  B*  (although  often 

Taqoested  sotto  do-    But* the  said  £«  V*  in  hie  Mfetime,  andrthe  said  C- 

D.  and  G.  Hi  as  executors  Wafbrnpfl^  after  the  dealh  of  the  said  E. 

^.  and  in  the  lifetki^  of  ihesaid  G.  H«  whoMf  refoeedf  aiy!  the  said  C. 

'     D,  sufriyin^  execmav  as  ^ fanrewd,  faaHi  Mer  sisce  the  death  of  the 

.  said  G.  H.  hitbatto  wheiycefiiaed  and  atill  «a&iaea  ^  ta  do. '  l*o  the 


«• 


2!^.  Agsiatt     '  A*  &  eompUiaof  C.  D^  and  ^.htac^rife^-^iiftcli'aaid  Et  m  esecutfis 

Baron  «ad       of  ||)e  |e^  (HKand  testament  of  F.  G.  d^peaaed,)  hdmg^  8t|«   ^For^that 

triz  ^ortf        whereas  tiie  said  f  •  G*  in  his  Ufelime,  to  w%  qp^  &ei9..ati  vc*  vaa  in* 

marriage  (^>  del^  4i^    [as  in  the  conuan  iaOt^i^pim*^  e»dcirfbr«y  Yet  the 

aaW  F.G^  In^ IH^lifeunft,  and  the  a^id  E./e:baeii|ri^  m  ■«ireaBid,ttfiwr 

thte^death  ef  the  aaid  F.'p.  .and  whilst jdw  v«K.«0Ib[  wMLuMBsMed,  and 

[  •  103  ]      the  said  C.  D.  and  •*£.  his  wife,  (executrfit  as  *albremd|>irilbe  their ' 

manvage,  pQ$,  tt;giiMtmgjlbe  said  several  pf omaea  julA  undertayngs  of 

,       ,    the  ^oA  F.  (jt^  but  cdNrimg,  <fi(*e«  ha«e  jiot^  vitit  hai^^nor  Kath  ai^  or 

ellheAOf  tkND^aA  fetfnid  fee.  (j^Mi^ttgb  oft^'reqaealed  so  to  do.) 

But  to^pag^  U^  saine»  or^yny  pan  tbisreof  to  the  said  A.  It^Ae  said  F* 

Gkiia'hts  lifeliii|p^#si44t^Mid9j&«  execiifrix  as  efow»>lri,  i^er  the 

ddath%^  4hf^  aayl  F«  0.j^<Cwhilst  s)|e  was  sole  ^ad  UHaaAted,'  res- 

.pec^vely-^ased,  asii  ^thjs  saMC.  p.  anfd  J^.  bis  wife,  #ilecutrhc  as 

aibresaidr  hav€k  erar^teqp  tbw,<M^Mnarfiage,hiaie|0'  wholly  retfised, 

and  still  xef  use  so  to  do*    To  tbf  daaaagetL  te«  ^ 


laanisKe. 


1)1.  Against  [Aa  itf  the  last  pseced^nt  to  the  conclusion,  jvhicli  is  as  follows  Q 
J^^^j^^^;  Yet -the  said  F.  G.  in  his  lifctin^e,  |fid  the  saidC.  Q.^and  E^  jbU  wife, 
trix  ^S^  eiL^f^rix  as  ^iforesaifly  since ^tbe  dea^  o&.tl^  ^aid'F.  G.  {^ot  i»garding 
the  SRid  teyeral  promises  ieiiid«unde(tiking&  of  th^^^jid  F«  G«^but  ^aa* 
tnyillg,;kc.  hgVe  not;9  m^  have,  nor  bath  any  or^ither  pf  thMip^s  yet 
p&ii,.:^.  (althp^h  oftc^p  revested  so  to  (^o.)  But  to  pay  the  same,  or 
any  pan  there^,to^th^/jtid  A.  B;,  the  f^d  F*  G.  in  |»iB  lifeUmes  wholly 
refused,  1^  Ibp  &aid  C.  p.  and  $.  his  vife,  (Which  said  E.  is  executrix 
)as  afbreaai^)«haVe  ^er  ^ioce  4)^  death  of  th^' said  F.  G.  hitheno 
^fhdly  refitsedy  a|^  1^  j^pia^.so*to  do;    Tcrtbe  ^amagq,  fee. 


w      •  »  - 


^Fifthly  f^Jimii^iiUtrators. 

1^.  J!y  i»      — — 1-,  {to  wifc)    A^^B.  iidniinistvat»r  of  liUSnd  singular  Ihe  goods 

wMusuatpr  ^^  chattels,  riglflB^  and  credits,  ^Iticti  wtire  of  E.  F.  decca&d,  at  the 

tiiAe  ef  ttsde&b^  wha  diedtfUtestate^  epmplatns  o^-O*  D*  being,  fee. 

{i)  See  a  Ibrm  in  debt  oh  bhr^  1     *  (c)  At  tb  {^s  forrb,  9ee  9  WUs.S80. 
WeBtw.370.        g,  •      »  rrAnte,  54. 


'i 


cmMfoy  mm9X9i 


7§ 


For  dwk  whereas  tbe  eMcl  C%  D.  0%  icc»  afti  kc*  wevioddbted  to  the  nU  ^'  kbiativq 
fi.  F.  in  Us  lifeume,  lie.  ft«d-beii^  so  iii4oMe4,"  fc«.  [,laymg  the  firt^  ^^^J/eTM. 
nme9  totkemidIi.4^,mkhiift$imefin^J^i^ritm€AmUUa^oi^^       -     8^^. 
Yet  the  said  C.  Cnot  regi^Kliairy  l^^  ^^  cettmriog,  &c.  to  deooire  and  Breach, 
defraud  the  'said  E^.  in  ^is  lifetWo,  aptf  the  sAl  A.  B^s  admioistra*      V  ^^'i 
tor,  a&  albfeSaid»  d!^  tbe  death  o£  lAie  said  £..  F.  fiD  whkh  said  A.«B. 
after  the  de«&  qf  ,^  BaM*£»#.  tt4wii|o»,^kc<  atf  lw:«.4iMWsaid,  ad^ 
miniatradoo  of  ^  aftl  Jii%|ifaui»  tly  ga^dsi  ohjkola,  fii4  cseditd^  ^bich  prant  of  ad- 
weie  of  the  said  £.«r/decseaM,  ol  tias  tmfr  of  >ia  death,  who  died  in-  »^»i«t»^'o<^' 
testate,  by>Chaiias,lty 'Divine  PNiirideiie^y  Aa^hbisfiop  of  CttiierbUry, 
^rimate^of  all  Engkylt'twd-  msili^poiitan»ip^tfii»  fo»ai<Df  >%w  was  grant- 
ed) (flf)  i^  tUa  beiudf  hafli  net  as  y«i*fi|f<^dle  said^npsa  «(»«%,  or  aof 
^rt  theiwof,  t%  ti|e  said  Z\  F.  ior  hiaJifiidaae,  or  to  tlii»^said  A*  B«  wii- 
wulisttat^ias^feresaid,  sipce  ti<yhp»  irf  the  said  E.  F.  (although  of- , 
%iili  requaatiadlao  to  4») ;  hJtfM  s%t^  40  ka^  hilhetio  WUblly  refj^i|^^ 
uA  stillttisfima  %»pg^Aho  te«ie»  or  any  part  If^fMol^  tM^e  aaid  A.  B. 
adniinialimMf,T^y<d|lirfdi     [f/'.»ay  6^  advkmdkhere  i§  a(fd  to^tfUsto^ 
promk€9  ioMi»  tu^ninf^t^fiM^  a«  <#lf'cA,  and  fiMteA  iff^  /fl|^  prM^ely  at  . 
in  /Af  fip(ft9§M^%  4lfVtf|  tS,  MiQ^  tA«  word  ^  udMrnUtrA^^^  vtMtad  </ 
rxrcif/^^   ,T<^sfco  daiaags  of  thy  aaidiA*  Br  a»adwiniiftstOTi»ti^»rc- 
said,  of  Tm^       ;  and  therel(il?e)ie^  l^iing^  hii^auitfi^c.    And  Uiet  said  Pro&rt  (e). 
B.  bsing^  mifi  atoft  h#t  «fha  l^l!(^«of  admiwt^^ion  (^  the  said 
rchhish^  (^y  ^^  Kshoy^'*  to.)  '^ich  gi^e  ^vffiaiept*  eyideaee  t9  the 
said  court  hore^  of  flio  gvani  of,  lidyJcpiBlrnlioft  to  the  said* A*  B^^  as 
aforesfJ^)  the  date  .wliereoi  is  tUn^  da^  tad  j/ifm  jb  tliat  behajf  above- 
nientioned,  8cc.      -      •»     ^  . «  '  ;   «      •    '    ' 

'    ,  .*  ./      .  ,  •      Pieces,  &c. 

]|:the»|iahititf  ha  an  administrator /r«th  the  will  an^pced,  «r  dumnie  133.  By  sn  ad- 
mifiore  4ttmtt  jd£  aH  ^bScusv^  y  nsft  of  hln,  h^  roiMit  be  ^ef^^ribed  ac*  ^j^^*^** 
coiid]ngly^.in  thesletVer»of  Ij^nii^raiionir  and  in  the  latter  caise,  at  getate, 
th&end'oltl^  dectarati6a^ttHeaBte«si  he'aira?fnftent|jK)iat  the^axdcu^ 
toror  oeactof  luniannderag^i^  •        .     v  ^ 


^ 


<  • 


1 


•  ak 


*]n  an  actioA  A  the  snit  of  aslmdvipg^admTmAfator  dibsorihe  him  ac- 1^[  By  %mar* 
corOiogJy  thBrtJghout^and  exclude  as  fcHawsi^-Tet  jhe  ?aid  C,  ^-^^^^^"^^^ 
not  reg^fhlHigi  &c.  hut  cdhtriving^  kc  JU  dsi^bvire  ffu^efraud  the  said      [♦  1Q5  } 
£.  P.  ii^  hi^  lifetime  and  the  said  A.^B.  imd  on^dr.  ]^.  iu  his  iifetijne, 
now'deaj^sed#i|pd*iahoin  tbe  said  A.  B.'hath  surviiied  (tc^  which  said    *     • 
A.  B.  and*G^  H-  iit^»  lif^ime  of  thoiasid  (j^M^  aqd  afta^t^e  death 
of  the  said  £.  iVjo  witnOAi  ^c*  a^  ^e^foresaid  adi^illstrationt,&c*^« 
in  the  last  fir€cedetity>fiJt£i^ii  tk(}'Qeath  o^tbe-sidd  £.  F*  and  the  said- 
J     ■     '  ••      ^#    '  ' '  • 


««— r 


1 


■"  t    ■ 


(</)r  The;  w^'is  ^* pri pertinuk*'  are  not    after  y^ rdiet  byl6  k  IT  Car.  2.  ebafi. «. 
necessft^y,  Lutw.4te.  *     *  I.  lasnd  itpos  a  |^pMesi'i^nyn^>y 

(e)Thecanissi(ihoftliepiofM<^tiA    the'4  Ami«c/16: 
af  the  lettcffaof  sd»i«isir«do|»ia' 


ID  BBCLARATtOn  IV  AHMIfHSIT^ 

5.  nMt.ATEV0  A.  B.  as  aurvMag  aditnnifltntor  ss  tfereaiud,  tittct  Uie  xteath  sfl  the 
"^^  ^'''^      said  G.  H.  In  thia  behalf;  hmh  not  as  yet  paid  tlKBtn,  orta3fV>r  eithM 


|K>. 


<ic«  of  Ihenit  tb^  said  atyeral  sihdsoC  moDeyy.  or.  ai^  or  either  of  them,  ar 
any  pwrtheiieDf)  (aithoni^  '<l6eii  reQue8ie4  ao  to  do).  But  he  so  to 
d^.  hath  hftherto  wholly  r^s^^  a&d  still  refuses  «o  fiay  the  same,  or  » 

^    any'part  thereof,  to4he  said  A.  B.  sundving  adnuniaiiater  As'aforesaid.  | 

'To  the  damage  of  the  s^d  A.  S.  a*  siiMviftg  «dHi|^iMr  aa  afo^    . 
- \    said,  orx.-^9  4id;tfaier^fore  ho  tifhma-iia-iaat».grc»  -.[Add  pi^fert  of 
letters  of  a'dftiinist radon  wftk^cvctoieMtf  m^m  tlArWe  of  a'surviyiiig 
executor,  anri^,9B.j'  •  ♦•.'.'•• 

125.  By  an  ',  (to^il.>Ar  B»  aiiiftfl)i<ti%tor  of  att  Ittd  aiogtikr  tho  goods,  ' 

^^"^^  diattels,  and  credit^,  whlch^W^ -vf  E.  P.  deoeaae^  ^'  «he  Ihne  of  his         » 
with  win  an-   doalif,  left  unadaiini8tered'^£h»i{»iil4us  {ifiatiiBe,  now  lilameJ,  aod'  • 

^^^'  yMoti  add  Ot.  H.*ln  hi*.  HfdMl^Y  and  a^^  «lao%f  his  «Kih,fw«8  eif^ 

ctytAr  of  the  l«at  will  and  testament  pf  iHe  so*  fi.  F.'^dfcedsed,  with 
the'will  of  the  Md  E.  P.*  deeeased,  anikeiod,  4ioin||B$BB^f<}.9r  hdng^ 
&c.    F<fr  thafVhei^as  the  said  C.  IK  on^  See.  si^  fcc>  wjis  4ndebtedy 
Brsach.  Sec— Yet  the^aaid'C.  D.  not  regarcKnig,  ^e.  M  caa^iit^'^.  to  de- 

ceits^ and  defhiud  the  said  E.  F.  m  Utf  lifedmo,'  and  ^Iho  said^  H.  in 
rfls  Ufi^tiiiie/aow'  dOccasod,  and  Which  saiff  G.  H.  in  liis  Hftiime,  and  at 
the  time-  of  his  death,  was  exeont&r'  of  Ihcffast  jriM  and  t^stameot  of 
the  Said  E;  l^deasaded;  and  thi^  si4B  Af  B.  alter  the  death  of<the  said 
Grant  of  lev  Q.H.  (lo'which  said  A.  B-.  after  ^tfTe- res{iectke  deaths  of  the  said  E. 
ail^Atioa.  '  ^'  ^^^  ^'  ^'  to 'wit,  otf,  4c€.  Sif,  <6tc.  aAyesaM  adAfnistration  d€*all  and 
[  •  106  ]  singular  ^tlfe  goods,  chattels,  and  credft^lrhiclr were  of  the,said>^.  F. 
deceased,  at  thte  time  oi^his  death  left  nnadministero^  by  the  slid  G. 
{{.  deceased,  execu'ibtaas  ^qesaid,  with  the^ill  o^  the  said  £;  F;  an- 
nexed, by  Charlo6,'1)y  Divine  Pro^dehce,  Arefablsliop^of  Owterbory, 
primate  oC  alf  England,  ai\d^  metvDpollan^Mn  *du^  fbrm  <if  law  wif» 
granted,)  jin  this  behalf  hath  not  4n^e^ {mid-to  theM  or  Miy  or  either 
of  th^,  th^  said'  sevSraf^mns  dP^ti^Miey,'^  any  or  either  of  thenii 
or  any^art  thereof^  (attiiough.  dften  ra^aested  i6  to  do).  Bot  he  so 
tpdo  hath  hithertO'jYhoUir  refused,  and  stitt  re^se^^lo  pfSiy  the  same, 
or  any  part  thereof,  to  the  said  A.  B.  admimvtrator  2s  aforesaid.  ^  To  i 

the  damage  of  the  said  h,  B.  |ts  adtnioistratoj^as  dfofesaid  o(  X.«— ; 
'     and'thei:efore  hd-bl^gs'  hi^rahli;  ecc.-i»[Add  proftrt  of  letlers  of  ad^ 
ministrationyasym/e,  34.]         ^  '       ^         ^.  . 

136.  By  Baron  ■  « '  y  (to  witt)  A.^li  and  ^;  hia  wife,  yrhich  8#A^C*  is  Alministra-  ^ 

^^^^^  trftt  of  all  and  singular  the  godds,  cjatteli,  fights,  ttffd  credit,  which 

before  msr-      wereu>f  D.  deceased,  at  the  Sine  of  his  deathj  ^Hlb  died  Ifttestate,  com- 

^^^'  phdnaof  E. F.  hemg,' &c.    Fosiha(4rtaerea^  thai  said  1^. {'•an,  Sec.  at» 

Sect  waViodebled,  8cc.  [yif^  in  fiie  comfopn  case  at  the  sui*^  an,a4min« 

istralb^  "Yet  the  6did  £«  pfn^t  vegandibg,  &c.  but  eotiiiividg,*&c.  to 

deceive  «nd  defraud  td^  said'O.tn  kb  Ufetlme,  and.  the  said  C«  after  i 

the  deatbof  tbe#ud  2>.  and  wliflstldie  wa*  «•!•  $mi  UBmafriedv  (to 


It 


•  ■  ■ 

wfaieb^d  C  whilst  Hie  wm  iole  and  uomarried,  and  after  the  death  S^  xikt:at)i^6 

i»f  the  saiA'D.  to  wit,  on,  &c«  at,  &c.  administration,  &e.  (as  onrk  104.) 

in  due  form  of  law  ivas  granted ;)  and  the  said  A.  B.  and  C.  his  wife,    .     \ei 

which  said  C.  is  adimnistrairix  aa  afbretaidy  since  their  tntermarriage 

in  this  behalf,  bath  net  as  yet  paid!  te.   •  ' 


TO  THE 

0VA9AeT«j 


*   As  in  the  isftt^Vccedeivl^tft  tbe  ceneluslon,  wfaieh^is  aa  feNnws  s-^^et  1^*  By  Baron 
the  said  E.  F.  not  legardin^,  &c.  but  contrivii^,'  8co.  t«  deceive  and  dji'-  ^ul  .sullSix^* 
If^aod  the  said  D.  id  hisfi£^tinie  and  the  said  A.  B.  and  C.  bH  wife,  after  a/(«/' mar« 
I  the  death  o£  fbe  said  £h  (to  wlu^  said  G.  after  t^e*  deatli  of  tbe  said  D.  ^^- 

^  to  wit,t»n,  i«.  'at,  fee.  administnttton,*  See*  [s^  before]  in  *dtie  fbfm  of     [  *  lOf  ]  . 

law  was  gisugtad),  in  tlua  behalf  hafb  not  asyM  pfiid>  81c. 

_,^<f  %it.)  *A.  B^  Mmplains  ef  C.  D.  tidniinistn^qf  of  all  and  l^  AgMns^ 


aiflgular  tbe  gvMs  lAd  cAattda,^lits  «im1  credits  C>!>  of  B.  F.  de*  ^°  <^n)ini. 
ceasedi  at  tbe  time  jof  bta  deai%  who  died  inleifetey*  being,  ftcc.    Tor  * 
that  wii«lHM«i^siU  £.#•  »  bb  lifetime,  to  Wf%.'o»,  led?  at,  Ice;  wai  .     ' 

indebted)  ^c.  (laybiprlte  pramifliia  by  the  deceaaaX)    'Vet  the  said  Bf«tfu:h* 
B.  F.i^  *bift  Jifetkne,  a^d'tbe  iteid  C.  IX  adnun^rator  as  aleresiid; 
after ithe  deatft  df  the  said  E.  F>  not  regardii%,  kq^lmt  dWflrtrhifr-  «ec. 
to  deoeiTe-  ^d  -defraud  tbe  nit  A.  9.  io^'tbis  belnlf,  bare  not  nof 
hath  either  of  tbemvlyet  ^d,  tec.  (aUbovgh  eftan  r^iiested  ^so  to 
I  do.)    Bu^  t»i>ay  t^  «aiiie  or  -any  ptrt  l^^ier^f  to  tbe  Md  A.i).  tbe  .  ' 

I  *\     sidd  E.tF.  in  his  lifetime  wbAlif  refnifld,  and  tbe  said  C.  D.  ad^id(stffa« 

'     tor  «a  aforesaid,  bath  %ver  nnce  tte  detftti  o&#ie  said  £.  F.  hifliertd 
wholl/refused,  and  stiU.4«iiiaea  ^  to  do.  [It  may  liere  be  expedient  t^ 
bisert.cottnts  on  |>romises  Sy  the  deiendant  a#  admifli^ratof*,  as  ln*an  ' 
action  «gMnst  an  executor^-seeoM^^,  10  k]  To  tlifdamjise  of  tbw  said 
A.  B.  of  £«.— «^,-aod^ahecefsre  he  brings  his  ^uit,  See.  .  ;^  *  •'  -> 

V     ,  '  •        •• 

N-  B.  In  an  aetian  against  an  i^^^istrftor  durante  minora  'itmte 
of  an  executor  or  next  pf  faftni,  tbe  ^sanie  mode  of  description  •is'^toW 
adopted  bh^  aa  action  9^  the  suit  orsneh  an  adrafnistrator.  « 

•        •  «  «  .'4  mm        '^  '  '  ' 

'  .'       ;  \     m  '  • 

^       '  Tn  aW  ection  agilfnst  a  suVnving  adfednistrat^r,'  describe  fiim  accord- 139.  Aj||>aiQ0t 

'  ingly  at  the;l>^iibihig,  end  coAelude  as  foUoWyjU-Yjet  ifce  ssid  "E.  F.  Jl^'^^  jJJLp 

in  his  lifetime,  andttb64mi]ti  C.  D.an^cme  O.  H.  in'  fi&o  lifetime,  now    , 
deQe^edj^knd  whom  ^e  said  C.  D*.  halb  survived^  apd  'whic^  -said  C.  . 
D*  and*6.^«  inHlw  lifetime  of  the  said  G.  H.*  Hf^rt  adtnlnislfators  of 
an  and  sin^blar  the  )goe€«f  chattel  and-  er^|j|e,  whkh  ifkte  of  the 
.said  E.  F.  deeeas^  at  tii^time  of  his  desKh,  who  died  tntestate,  after^  * 

the  death  of  tftff  said  B.^.  and^e  eaid  6*  D.  surviTlng  administrator 
as  aforei^,  *at09  the  death  of  *tha  said  G*  H.  not  regarding,  *&c.  but     J[  *  108 

.":  .      •  •  •       • 

^^  Thi|d«4cription  is  sufficient  2  Stni.?B^    - 

voi..n.  *:  "  L 


> 

$.  KUiihcfW^  p^fOfsiviai;^  ki^  himp  Mt,  QO^bath  eitluir  of  tbom  a^  |i^t  (mid,  fcc.  (al« 

ghIrac^m  th®«gti*  often  reqt>e«t^d  so  to4oO    But  tQ  pay  the  same  or  any  part 

^     .   thereof  to  the  md  A^  B.  die  said  £.  F.  m  hi«  Ufeiime,  and  the  said  C. 


D.  and  6.  H«  administQitors  ^  aforesaid,  after  the  defith  6f  the  said 

_  m 

£.-F.  and  in  the  liMine  of  |he  said^G^  H*  Fhdly  refused}  and  the 
said  C.  D.  surviving  adnxinistiator  as  aforesaid,  hath  ever  siilce  the 
-;      ^ifi9f(k  of  th*aaid  G!.U.  hitheito  wholly ^refi^^,  and  $dH  refuses  .so  X4 
'  .do*    To  the  dainiigey^c. 

/  •        •      • 

1^.  Ag^ini  ■  9  (to  wit.)  A.  B.  ^QmplMQS  of  .C  D.  admioiatrator  of  all  an4 

an  adminU      stngifliur  the  gooda»  chattels,  and'  credits,  which  were,of  £.  $".  deceasedt 

]^^  with    *^  ^^^  ^^^  ®f  ^^  d^tb  left  iin^dminist^red  by  G.  U.  Jn  %ia  Uf«tiiB% 

will  aaneaoed.  now  also  deceased^  (and  which  .said  G.  H.  in  hi|  lifetiOM,  and  at  .the 

time  of  hia  deatb'waa  eoucvtor  of  •thfr  la^ft  willi  and  t4Btai|i.*^t  of  the 

said  £.  F.  deoaaaed,)  with  the  will  of  the  daid  £.  j^.  avMsem^,  V^^» 

Ice.    for  that'  whereas  the  said  £.  F.  ip  hi^  lifi^me,  to  wit,  cA^  ^c:  at, 

Ice.' was  in^sbtedl  Skp«    Yet  the  said  £«  F.  p^hk  li£Bti«(if»«{||ll  tlie  9$Ui 

G.  H*  in  kia  lifaiisiie,  i|ow  deceased^^ja&er  t)|(^  death  o(  the*  said  £.jP., 

and  which  saad  Jfi.  ^.  io  his  lifetipia^  and  ^  (h^  tyne^of  ^a  nfcfth  waf 

exeen^r^t^  laal  i^  and.  testamept  qf  th^  aaid  £.  |L  d&c^ased,  .an<| 

^e  s^d  C«  0«  aiiipiiiistraihr  a^  .afoimaid,  aft^  the  detth  of  thp  said 

^  KT,  not  rcjgiuYliiif  ,  tec.  liavo  not,  npr  haie.  Mt  h%fk  any  or  either  of 

^  Mtmm  9fi  yet.  paido  !^b/*  (^tbougli  oft^n  requpsted  so  to  do«)    jBut  to 

pay  tke  ^me  or  any  part  thereof. to*  the  mjA  A.  B.,  the  sai4  ^.  F.  in^ 

•         ^  lifctime,  and  tj^fi  s44«G«  H>  ejMPUtor  as  aforesaid,  in  h\§  lifqfdiD^ 

^od  a^r  the  d^th  of  thopsaid  %  F.  reape^v^ly  refused,  and  Uie  said 

'Q.  X>«  adqwiptpalor  as  a^resaidy'hjUh  ^ ver  since  the  death  oTthe  sai4 

Q.  IL  hithertp  y^hoUx  refused*  i^d  stilf  refuaea  so'  v>  dy>»    To  th^  da-> 

n^a^  kc        *  ^         •  . 

ISl.  A|^(itt        I     »    ,  (tp  witr).  A.  B^  con(ip)yin  of  Q.  D.  iind  £.  h|»  wife,  which 

Feml^ldmi.  ^*  ^  ^  administratrix,  &c.  pf  G^.  U.  deceasedi  at  the  Uxnp  pf  his^ 

Qiitratiix^  death,  who  di^  >>>te8tatp,  beingt  8tc.    For  tl^t  wt^ereaa  tl|e  said  G. 

^re  mar-  h.  hi  hisKfetime,  *to  wit,  OQ,.<Ar«at,  ire.  was  indebted,  8cc.     Yet  the 

^ajscnc«  ^  *^  ^ 

•  i  <  lOP  ]  ,  ^^  .G.  II.  vt  hfs  lifetime,  and  th^  ^id  £•  admicistfatris^.  as  aferesaid, 
after  the  death  of  the  said  G.  H««and  whilst  she  #,as  qnle  and  upmar- 
ried>  ^^^  the  said  C.  1>.  dnd  £.  Ma  wif^»  (whi^Ji  aajfi  £.  is  administra- 
tfijL  as  aferesHid)  siQ^e  their  inl!brm«:rriag^  not  regi^rding,  &e.  but  con- 
tpving,  ^o.  baVe  not,  jior  have  nor  hath  any  on  eithj^r  of  t|i6nt  jss  yet 
piddt  he.  (Idtbough  o&ep  requeste  j  so  to  dp»)»  But  tp  pay  the  samp 
V  any  part  thevepf  to  the  said  A*  B»  the  ftaid  G.JI.  ip  his  lifetiine, 
apd  thQ  said  £.  administratrilt  as  afor^Kud,  a^r  the  deftth«of.tlle  said 
Q.  fl»  W^  whilst  sho  Wjss  sole  and  unttmrrjLed  resF#ciiyelyj«fui^d| 
^nd  the  said  C.  D.  and  £.  his  wife,  administratrix  as  aforesaid,  have 
ever  since  their  intepnarriiigeluther^  wholly  refused^  and  still  refuse 
so  to  do.    To  the  damage^  Uc. 


OOMMOir   OOVHTS.  ^^ 

At  ifi  the  last  prrec^detit  to  the  conclusion,  whtch  is  as  foHows  :^^  Aj.a'Hv^ 
Yet  the  said  G.  H .  in  his  lifetime,  and  thf  saW  C.  D.  and  E.  his  wife,  cHAi^cTB 
which  mi  fe.  is  administritrix  as  aforesaid!,'  £nce  the  death  of  the  said         &c. 
6.  H.  not  regardbg7>&c.  b6t  contriving,  8te'.  have  net,  nor  have  nor  133.  Barm 
Tiath  any  or  eithcr'pf  them  as  yet  paid,  tec.  (although  often  requested  ^^^  ?^"^ 
flQ  to  do.)  'But  lb  pay  the  same  or  any  pai<  thereof  to  the  said  A.  B.tris  <^cr 
the  si^iil  G.  H.ln  his  ttfe*Ume  wholly  refused,  and  the  said  C«  D.  and^'^^'^'f^ 
£.  hia  wife, "which  said  E.  is  administratrix  ajs  aflfresfeifd,  hflvd  evei^ 
^ce  thft  death  of  the  said  G.  H.  hitherto  "v^ollf  refused^  and  sdU  re'**  ' .  , 
Aise  A>  to  do.    To  the  damage,  tta  * 


•^     • 


.  •n.  '^likcLiL  covjres.-        <  .  i: .» ,.1^. 


«IBt. 


^or  that  ^hereas  the  sdd  A.  ft.  (h)  heretdfo^,'  to  wf^db,  let.  ft)  at,  i-  Oa  a  poliey 


plaintiflT,  say  *that  the  said  E.  F/'j  (m)  as  ^lill  in'Iji*  own  name,  ^axhcpoUey! 

for  and  in  the  name  and  names  of  all  aAd  every  other  persoii'pr  per-     [  «  uoi 

sons  Co  whom  the  same  aid,  niight,  or  should  appctrtain  in  pal^,  or  iii 

all,  did  m^ake  insurance  and  cause,  8cc.  [^ffere  Bet  out^thc  fioHcy  in  tAS 

fiast  ten9e  to  the  worthy  "  \n  ttfltnesa^  ^c.'*  VfMeh  one  to  be  dmitt^d,  dri8 

then  proceed  at  /oilow9y  Cn)  :J  And  bf  a  certain  mentorandum  there-  Comfiaoii  bm^ 

onder  written,  com,  fish,  salt,  fruit,  Bdur,  and  seed,  were  warranflM  morandaBv 


_4< 


'  (Jt)  Byobiernnf  th6  fallowing  notes*  a»d  note^  poai.  Ill*    ^ .    . 

this  precedent  may  be  applied  to  a  pW-  ^  («}  The  date  of  the  pdiey  inAe  marw 

cyoo«%0r>^«%Af«tfc.  qrtoanauctiqpi  gia*  Park.  2^.  Marshal.  5$7. 

bf  tbe^wincipcL            ^  ^  (i)  The  Ten|ip  where  the  cause  is'  tq^ 

(A) The aeiien niayj)^ broaghfc ia the  be.trie4.                  *                   «       •, 

name  of  the  person  inierestedt  prof  the  (0  The  Stat  35  6eo.  3.  e.  (SS.  il  ih 

person  in  whose  *naine  the  policy  was  enacts,  that  the  instrument  shall  hal 

efiected.    Park. .  403.   Marsbsrf.    688.  called  a  <«ppKcy  of  insarance/* 
ffidt  Mwm  ▼.  Gardner.  C.  C.  U.  S.  P.V    i'«n\  Th£  word  agent  oe^  aot^be  Vh 

%  Cmd^^  M^*h^  680.  m,  (112.)]  .  V  serted  u^the  pelioy«  1  B.  k  P.  346. 

hrwight  in  the  jMMne  of  ihe  j|aKy  iot^  (#)  This  instrument  haa*a(ways  been 

eatedf  on  m  policy  effec^d  in  |he  hame  considered  us  ill.framed»  4  T.  R.  SiOi 

of  an  afeot,  the  declaration  autes  di^t  Burr.  34&  1555. 3  B«Bt.  fTB.  The  pfticj 

F.hb  i^entm  i^  to.  hp  set  forth  ^ith  the  blanks,  1 


• 


I 


tbeplauitiff<«tiy 

that  behalf'*  Mde,  8ie.  aiid«ome|ii9MS  Went.  409.  S^  the  general  rule  as  0 
shews  that  the  requisites  of  the  Stet.  constriMnip  iu  4.  £ast.  135.  [Vide  Co^ 
^  Geo/3.  c.  56.  haw  been  eomplied  l^^Borpoiiu  VfCovumtmti  ft.  i^Jy* 
-with, aa IB  1 8.  fc  P.345.Manihal.  319.  •  tjkha*  Rep.i^:\ 


94 


Oxe^AEATfovs  iir  ^asuMPnr. 


1.  9jsr  ^&x.z. 

CIBS. 


ftii]  • 

Insurance  on 
good*. 

Re.f<?rence  to 
policy. 

l*olicy  made 
by  plaintiff  aa 
.agent.  • 


Kotice  to  de< 
fendant. 

Mut|ial  pro- 


«.   « 


[•«2] 


*,  ' 


free  from  aterag^f  unless  general)  orthe^shi^  should  be-atnmdttt*; 
sugar,  tobafsco,  tieotp;  flax,  hides  aad  skins  were  wananted  free  from 
«\rerage,  under  Z,5  per  cent,  and  all  other  goods,  also  ti^e  ship  and 
frelgh^  were  warranted  hiee  from  «yerage^  unde^  L.3  per  cent,  unless 
general,  or  the*  ship  ^should  be  stranded  (()).  And  by  a  certain  other  me- 
laorandum  thereunder  writ^n^  it  was  dec^red  that  tkb  said  insuranoe 
was  on  goods  (A).  As  bf  the  said  policy  of  iiMHiranQe,  aAdmemoranda, 
teference  .being  tltt|€unto  had,  will  more  fully,  and  at  large  agpear.* 
And  the  said  A.  B.  it?  &ck  saith,  that  ihe  saij^  policy  of  insuwtice  and 
memoranda  were  so  Vnade  by  him  $ht^  said  A.  B  as  aforcfftaid^  m  th'e^ 
agent  of  one  £•  F.  and^or  his  use  and  benefit,  and  that  tte  the  sud  A. 
B.  dldrecebre  the  order  for,  and  effect  the  saidb policy  .<^  iosuraflpe  as 
such  agent  as  aforAaid,  !to  wit,  at,  8tc.  afoqesaU  (g)*  Of  all  which  said 
premises  he  the  said  C.V.  afterwards,  td  wit,  on,  Sew  (r)  at^  Sec.  afore- 
said, had  notice.  And  thereupon  afterwards,  to  wit^n,  8cc.  last  ^fore* 
said,  at,  Sec.  aforesaid,  in  consideration  that  the  said  A.  B.  at  the  spe- 
cial instance  and  inquest  of  the  ssod  C.  JBj^  had  then  and  there  padd  to 
tfie  said  C.  D.  a  certain  sum  of  money;^t9  wit,  the  sum'of  X.5.  5«.  of 
lawful  lionet  «f  Great  Bisitain,  as  a  premium  orYenwv&fo^the  ii^ur- 
anceM  A.IOO,  of  and  upon  the  said  goods,  in  the  said  ship  or  ^ssely 
in  ,the  said  voyage,  (or  «^on  ^^  premises,")  in  the  said  policy  of  in-* 
sufanee  meptionedi  aad  had-^then^and  (here  unde^^ken  and  faithfully 
promised  the  said  C..p.  to  perfijhb  and  fulfil  all  things -in  the  said 
policy  of  insurance  contained|»  on  the.  part  and  behalf  of  the  insured| 
to  be  {MpfQrmed  and  fulfilled,  he  the  *8aid  €.  D.'  jundertook,  and  then 
and  there  faitli&Uly  promised  the  said  A.  B.  that  he  the  said  C.'p. 
would  j^eciome  andjbe  an  insurer  to  the^aid  A.  B.  of  the  saifl  sum  of 
X.IOO,  upon  thQ  said  goods  (r),  in  the  saicfship  or  vessel,  in  the' said 
v^Qiftg^  in  the  said  policy  ot  iyyurance  m^^tiAned,  and  would  perform 
«nd  fulftl  ^Ml  things  in  the  said  policy  of  insurance  mentioned,  on  his 
part  and  behaft"  as  such  insurer  of  tlte  said  sum  of  Z.IOO^  to  be  per* 


(o)  This  #9  the  common  memortn- 
*dum  at  the  foot  of\f\e  pMipy,  tee  Park. 
20, 1. 101.  Marshal.  ^23.  as  th^  memo- 
raadum  ia  part  of  the  policy,  its  con- 
tents may  be  so  stated  Without  adopt- 
ing the  word  ''  memorandum.'' 

(p)  The  general  terms  ofnh^  insur- 
ance in  the  prihted  part  of  the  policy, 
iire  qualified  by  the  insertion,  either  in 
Qie  Ji>ody  or  at  the  foot  of  the  policy  of 
the  words  «*on  slfip,'*or  "on  goods,'* 
^r.*«bnfreight,  &c.*  and  when  kiserted 
at  the  foot,  such  memorandum  is  ins- 
cribed as*in  the  above  preced^nf.      ^ 

iq)  When  the  decUnvUon  is  at  ^e 


suit  of  the  principal, '4ht8  arerment  is 
to  he  omitted..  As  to  this  atarmenf, 
see  38  Gio,  3.  t,  ^  t  B.  ^'  P.  3X7, 
315.  If«tbe  po\|iy  be  effected  in  the 
name'of  a  firm,  it  may  be' expedient  to 
aver,  thut  it  ia  the  usual  firm  of  the- 

4pUii1tiff  %  aa.  in  1  B.  Aid  P.  ^17.  345. 
Asahpwever  at  comsiDii  liw^  these  re- 
^uiftltes  did  not  exist,4t  teems  that  they 
need  not^be  averred  In^  ffleading',*  1 
Siund.  276.  a*  n.  2'  Sir  f.  Kayu.  450. ' 
(r)  The  date^of  the  defendant'rsub- 
0ct4ption  af  the  foot  of  the  policy. 
()•)  "^Or  fireight9f  the, said  ihip  or 

.  iesiol  hi  the  said  voyage/' 


SBKfllAL 


8S 


bnn«i  and  folfiUed.  And  the  a«id  c;  D.  then  vi4  lfa«»irbttca«ie  iuK}'  ^oxpali* 

was  an  insurer  lo  the  said  A.  J^  and  then  and  thera^^duAyuubscribed  (^r*   ^^*** , 

if  by  ag<ent»  '^  by  one  G.  H*  his  agent^in  that  behalf  duly  subscribed,'*)  subscription 

the  said  poliey'of  insuca^cA,  as  su6^  4nsttreE^  the  said  sum  of  X.100»  <oif  the  poUig^ 

»pon  the  said  -go^ds^  4a  theissoid  rfii^  or  vessel^  in  the  aaid  voyagei  to 

«wlt,  at)  &c.«foreaaML^  And  the  said  A*  B*  further  saith,  that  hereto^'  ^^'^ 

lore  to  wit>  o»^  lac.  ^«>albreii^,  diver%  i^eode  (^  ^  great  val|ie,  had     ^^^' 

been  and  were  shipped  and  loaded  at  Lo^dA  «iv«aaki  (u),  in  and  oa 

board  of  the  said  ship  or  vimil  in  the  aakt  polidy^^f  insucanice  men*. 

tione^  (^)>4K)  be  carried  and  eenvipyed  thevelni  in  the  said  iiospa^e,  fc.    v 

Vit,  at,  fee*  (foresaid.  An^hal  the  said  £.  F.  (or  if  m  tfa*  tuir of  Urn  .^'^^^^  ^ 

pnn«pal,,tk«t  ^^he  the' said  jf.fi***)  was  theu  and^therei  and  froaa 

thence  coDtifl|ial|)|«fterwMd^  MBtil  and  at  tlie  tkne^f  the  loss  h^reafler 

inentiondd)  inieieq)ted  i|^tlie  |ud  gbQeto-  in  the^  said  policy  of  iBsunuifia 

and  jQiKfiilMr^da  ^oentionedf  and*so  slipped  oa  hoarjd  the  said  ahij^ait 

aforesaidi  to  a  large  y*lue  and  amoiinty  to  wit^  to  the  value  and  anaount  ^ 

of  ail  the  monies  by  him  fver  insured  or  caused  to  *h^.  in8ure4  thereon,      [  *  1^1 

to  wit,  at,  Ice.  aforesaid  (#)«  4^4  the  said  A.  B.  in  fact  fiiriher'«aith, 

that.  henfofofiM^  V'^U  •»»  &c.  (y)  the  8ai4  ship  oft  ¥e«aely  njpth  the  SImp  siult. 

aaiO  goeds  09  l^od^d  thereof,  departed  aod  9$l  mi^  IH«a      ■    ■  ■   (2:) 


f» 


■  rtN 


'<     I  m   »< 


■•*«•■ 


(«)  This  ayerment  Is  omitteij^ii^n  l!he»lt|k.  2  B.  &  P.  155.  4  £a9tr400.   If 
the  insurance  is  on^hip.    Sometimes.^  *  tke  ddtlaration  state  tbat<wo  of  three 

is  statod  that  the  goods  were  put  on  fartners  wore  intevested,  it  will  be  no 

board  after  the  making  of  the  policy,  ground  of  nonsuit.  2  B.  &  P.  240-  [Sed 

and  wbicli  alkg^tfOB  neeq  not  be*proy<  inde  Gravt^  and   Matnniall"^'  Botton 

ed  as  faidt'ST;  R.4j0iS»  but  the  aver-  Marine  Int,  e^,)fi'€rmnth.  4ia  where 

laent  in  the  above  *paaai^«nt  seems  t^e.  plff.  avers  the  inle^t  ^  hiiaself 

preferable.                   '   ••  generally,  but  it*  appears  on  the  trial 

(f)  When  the  inewance  js  on  *paiti-  jth)U  A.  Was  interest^  to  oae  hal^  the 

^hlar  goods^  it  seems  more  proper  to  pl^  may  notwithstanding  ^cover  /or 

tfiew  lliat  such  gpoda  vere  puC  on  his  moiety.  Murray  \St  Qgden  vT  Qolum^^ 

board.  2  Neiy.  Rep.  77^                       •  'bian  Im.  CV.  11  yokns.  Rep.  802.   Lam- 

(a)  Or  any  other  port  from  whl  A  tfie  *  >«iw  v.  'J^an  Home.  1  CaineU  Rep.  276.  J 

insurance  was%to  take  effect.  As  to  this  In  a  declaration  on  a  poliey  on  a  foreign 

avenhen^  see  2  B.  Sc  P.  153.         *    '  ship,  not  the  properly  of  the  kingt)r  of 

(tu)  If  tie  insurance  we?e  on  {height,  any  o#  his 'subjects,  there  should  be  an 

here  say,  "to  be  carried  and  conveyed  averment  to  thaj  ^ffect,  in  lieu  of  an 

on  freight  in  and  on  board  the  said  M\y  averment  of  interest,  2  Easti  385.  3^. 

or  vessel  in  the  said  voyage,**               ^  4  East.  396.  398.  n.  b.  Wfiat  is  suffi- 

■  (at)  As  to  this  averment,  see  Marshil.  cicnt  proof  of  interest  in  the  ship,  4 

682.  &c;  2  Saund.  202.  g.  n.  irrtljiere  feast.  136.   1  Esp!  .Rep.  209.'   [Vide 

if  it  be  in  aey  case  necessary  ?  2  East.  Kenny  v.  Clarhqn  ^  Van  Mome^  1  yohns, 

392.  4East.  AX).  1  Saund.' 276.  a.n..l  i?e/^.385.]'    *        '    ^                 *    • 

If  the  interest  be  stated,  Jt  should ^be  (j^)  This  seems  preferaAe  to  the  al- 
alleged,  that  the  insured  was  interested'  leg-ution,  that  after  \he  making,  8tc.  5 

in  the  goods,  not  only  at  the  time  of  the  .T.  R .  496.            '           * 

loss,  bat  also  at  the  time  of  making  tl^  {z)  The  place  fr6m  wliich  tl^^  voyage 

insurance  and  at  .the  •commencement  of  w&tb  commence,  2  B.  and  P.  153. 


JiXOftAR'ATlMfr  ffV  ASSffMFSIT. 

Lovv^ft.  #lbr€fsiM,aili«rsu4v;cq«ge,toirftris----^af^ 

^''^^        imrds  and  wftMit  the  said  ship  nr  yeftael  web  proceeding  cm.  her  said 

^^^  vbjrage^  and'befbri  her  arriyal  at>   ■  aforesaid,  to  ^it,  cm,  8cc.  the 

''  said  ikip  or  vessel  ifith  lite  said  tooda  on  board  thereof  as  aforesaid^ 

«  ^    #ere  on  the  high  seas^  tm  witt  at^  ^e<  afores^  (iP^,  with  force  antf^ 

atshs,  and  in  an  -.^oelUe  maanery  ea|itarijd,  aefts^dl  ftpd  triken  Wf  cer- 

The  total  loss,  tain  otemies  of  our  ioid  tfie  new  king  (#)<  And  there^tAe^  said  goods 

fiitn  and  tfir^re  becaiM  anH  were  whoiljr  loaf  to  the  said"  E.  F.  (tf)  and 

[  *  ^^4  ]      never,  did  arrive  aV^i^c.  aforesaid  *(e).  Of  all  which  said  several  pre- 

NoUce^io de.  njlaes^the  said  C.  D.  aiferwarda,^  H^  <m,  &c.  at,  &c  rfbresaid  had 

noticei  and  iNts  then  and  there  requested  b^ilie  siud  A.  B;  to  pay  idm 

tll6  said  sfmi  of  iS.lob,  so  by  hhn  imOired  as  albreaaMf}  sAdI  wldch  sM 

Mtoi  of  X»400,  he  the  said  C^  D.  then  aad  fMre  onglt  #0  tiave  paid,  ac* 

eiMling  to  the  form  and  eflbCj  oPthiB  mS!&»  pdHej  of  in^tMhc^,  and  his 

^  aanl  promise  and  nnderdiking  s^  hy  Um  made  as  aforesaid/ io'il)t|«t, 

Uo.  aforesaid.  •  -  *•  *  '  • 

Iftheri  be  atif  doubt  f«  to  the  inte^9t^  %r  tta  torthe  nature !of  the 
A>M,  otf^  countB^miy  be  mMed^varyitlg^  the  itatemHttfU^Bt^,  1 1^8.; 
mid  mmieh  etut  ffr  W*«  Itmuce99ar9  to  aef  out  the  fioMcp  aga^f  it  the 
second  count  iomth  mdlf  re/et  to  theJirMt,  An  adjustment  numf  be  given 
pi  evidence  under  t1^  g^Aiertf^spmtty  Park,  1 1*8.— ftJMrri^af,  994—637. 
»  lAd^tfife  counit  for  mdkey%fui9ft^  tf  there  be  a  demand  for  f^encral 

A  a 

A         dverag^,  andfof  money  l^d  fn^  fcc^lM  if  the  premium  be  recoverable^ 
and  tkea€coi{ntlfkUed*  *      '         * 

« 

3.  On  a  wager     For  diat  ^ereas  befope  and  at  the  time  of  tU^  mating  of  the  agree* 
Mce  for'a'      ment  and  the'  pronMls^  and  rnidertaking  of  the  said*C.  D.*fierefnafter 

humeri         next  fi&entioiiied,ii'Certab  race  for  ^  Hnntei^ir  Sweepstakes,  amountiifg 

flweepstakesk  -^ 

(/)'*  ■'  '  ■  *         .'  *  J   \     "     f  ■  ■ 

'  •  •  e ' 

(a)  Th^fitnoe  of  finU  destmatidh:  465.  t  los«^  by  barratry^  3  Campb.  15(^ 

If  there  were  any  wamiity  tb^  eoss*  3  B.  and  P.«^.l3  East*  304. 

.  pliance  with  it^xhoukl  here  b%lrtiewilf  \^>  llie  person  intereAed.— A  par« 

Marshal.  58&    If  the  policy  were  oa  6al  loss  maybe  given  ia  evidence  under 

«                     freiifbtf  here  iriseyt,  **  and  that  the  a^Kmat  for  a  toUl  loss,  see  P^k.  399* 

iieight  of  the  said  goods,  i|i  easetff  her  Marshy  72%  [Vidfe  IfaUon  ^oLy.Inr- 

arriyal  thcre^  woold*  have  aifoimsad  to  Co,  oflTorth  Ammcot^DaU*  283.] 

e  targe  sum  of  inop6yt  to  wit,  the  snis  (« )  If  on  freight,  here  insert^  •*  and 

-  of  X.          ***  the  sMd  £.  F.  thereby  lost  and  was  de- 

(6)  2  B^and  9. 153.  prived  of  the  fii^ight  of  the  said  goods 

(c)  As  to  the  loitfiee  MarshalL  485.  snd  nMiehaadtze,  so  oa  board  die.  said 

2. Campb.  47^  830.  624.    In  suting  the  ship  on  'freight  as  aforesaidi  to  wit,  at, 

loss,  the  protest  s|»oUd  be  conaalted,  8ic.  aforesaid.                  4 

and  such  Loss  should  be  stated  precisely  (/)  As  to  horse-rsoea  and  wsgeas 

as  it  can  bfT  proved^  and  it  must  appear  thereon*  see  *4  T.  R.  V      "^  B-  ^^ 

to  be  within  ihe  terns  of  the'polioyi  P.  51. 'Wagers  are  in  gener^  legsl*  6 

see  Park.  398  to  403.  and  Uarshal^fiM.'  T.  H*.  693. 1  Salk.  2i^  n.  but  such  as 

692.  3  B.  snd  P.  23.   See  the  d^sip.  iftliute  against  gQ^neral  policy,  as  a 

taon  of  several  losses,  in  1  Went  389te  wager  between  voters*  ea  <lie  event 


' 


to  abiv^BWi  af  .money,  tn  wit,  the  sum  «tf  JL^r^t  wm  9lmmk  to  kr'nm    i  i^ir-iw^ 
over  the  ^Mttinghaqn  cwrse,  to  wit>  at  '^^Mi  it  wak  tlwn  aoA     r^^5) 

tfioie  ^xpecUd  illiit  J^  eemm  horse*  called  ■     <  *.|  and  also  oanaki 
01^  horses  would  roii  tWe  said  raco  oreir  the  said  cdiasc»  fi>r#tho  snfl  ' 
stAea ;  «and  ih^raoim:  harffoibaai  *ip  wii,  on,  toe.  at,  km.  aiNesaMtk 
wv»^r^^d  V  md  betwMi  Ihe  sakl  A'.  B.  aod  thesaid  C.  ]>«.tlatif 
•the  said  hprfta^ etfedy   j'    ylo  rvrndny  Ae sidd  rapo^ llM>v)d  faaat tho 
said  other  hfvries  which  should  nio  the  suM  vaoi^wr««  the  «9td  eoorao, 
for  the  said  sUke,  he  tho-said  c!  D.  should  ^  to  the  8ai(|  A.  B.  tho '   • 
au^i  «f  JL^*^  of  lawful  mogey  of  Qreat^Bfkab  ;  but  that  if  the  sud 
borSe^  called  i  ■ '  * .  ■■    ,  should  be  beaten  *h|(  any  or  either  ^sf  the  aaid 
o^er  horses  which  should  run,  as  aUbfesaid,  he  the  sud  A.  A  ahould 
pay  to  the  said  C  D.  the  aum  tf  X.— ^  of  like  lawful  roooey.    And  tbP^u^°*^  (voad^ 
aaid  agreement  b^pg  ao  msAs  i^  aforesai^f  afterwards,  to  wit,  on,  &c.  "^  ^^ 
afiii;esAidi  ati  %^',  afyresai^  In.  cnnaidantflon  t^erec^  and  thai^  die  said  . 
A.  {I.^at  ihe  HV<^W  B^lanoeoSAd.  request  of  the  said  C«  0<  had  tfiam 
and  there  underujc^ayuid  faithfiiUy  promised  the  ^d  C.  P.  t^  pef* 
form  and  ful&lthe  saia.agrc^tMBfitt  in  all  things  0  U^part  aH^-hehs^f 
to  tie  poi^fmed  and  fiilfilled ;  ^  the  said  <{.  D.  vod«rtok,  md  than 
and  therp  faithfully  prolnised  the  said  A.  B.  tf  fierfwo  and  fii^  ti|0 
said  agroemVyi^inall  thiols  on  hispait^  behfdf  toho^^vfatmed  and 
fulfilled.    And  the  said  A.  Bt  in  faqt  sfith,  ttet  after  the  wudus^  of  ATsnaents., 
the  said  asreement,  to  m^  ep,  8(c  at  the  {lottingbam  QOum«  aA«esai4         ' 
to  wh,  at  &c4aforesaid,  the  said  rj^c^  for  the  said  stakes,  was  mu^tweeo 
tht  sas^  horse, called        >,and  divert  to  ^U, --^ other lyiya t  ao4 
that  in  running  the  aaid  race,  the  said  hocse,  called         ,  did  beat  the  said 
other  horses  so  runping,  aaVbaesai^Y  whereof  the  said  C.  D.  aftarwai^ 
to  wit,  on,  &;C'  at,  ^c.  aforesaid,  had  notice ;  yet  the  s^}d  C.  D.  not  re- 
garding the  said  agmement,*nor  his  snd-proipise  and  undertaking  so  b]r     * 
him  made  as  aforesaid^  but  contriving  Snd  fraudulently  intending,  craf- 


of  in  eleedon,  (1  T#  |t.  96.)  [Viie  galiiy  ttatate,  it*  wuheld  that  Ae  ia* 

Amy.JiUmr,4Shkm.Jhp^  IM  lUbi-  surplice  tf  Slakets  in  other  lotteriea 

fH^  ▼.  ZdMsv,  Bptkm.  Jk^  454   H^.  ^NMagiiBtt  tbepoHay  of  the  law,  and 

cA^  r.  r4tn»,  U  >)Aiit.  Jkp.  3d.  Xme^  ^mA.    Mkn^  if  Ifeiit&tf.  ▼.  Wake,  7 

T.  JWof,  13,9fpAw.  A^  1.]  AT  on  the  yMm.  Mep.nMy    Wagertf, prejUtVcbi 

eventof  a  war  (fn*.  ft.ai8i^lT.1U  t*  th^ hilerestit 0r ftelinga« of  athird' 

5^.)  9r  coneeniiiigtiiA  pBodnaa  ef  any  peiaon,  aa  oftShftses  of  a  paradn,  are  il- 

partiaataffAaanch'df  ihe  r^veme,  aa  oC»  |eg«l»  Oo^rp  739.  [So*  fafVtion  eaa^ 

thehop4tiitieB,4leTQidfi(fi  T.R»0|Oi  not  he  maimaiaed  on«  a  wager  that  an 

B.  &  P.  13a)    €9n|ehet|  ar  a  horae«  Qayiafri«d  woinaii   had  hai^  a  child- 

Or  a  feoMaoa^  ti^mtm  tine,  ia  a  meliSurn  ▼.  O^idtmithy  4  Cam^  153i] 

game  irithin  the  9  4Mui.  c  14;  a  1-  '  ^  ^r  ia  a  w^r  on  a  point  of  law  legal» 

Wila  330<r^  Wik.  3d  but  a  auaa  dk.  18«aat  »#.  [SCnnpb.  40a] 

'der  I,.1Q  won.  at  cartU  ia  recofttrable,  (^  Whara  an  agreeiaeni  baa  been 

lEap  R^'SS^w  ^{The  inauranoe  of  atatad,  the»a  aeema  to  be  no  occasioo^ 

tiehata  ia  lotteriaa^aitbarized  by  A4aw  te  tM|  Iblessent,  t  Naw«  Ba|k  &ti 

af  theatate|ihsnaiv.bacadcclBrsd4U#  « 


> 

S^ovmA-     %  arM  ivisiif  l»*€l«e«lve  Mid  defraud  thv  *9Bld  A.  B.  mtMs  behalf; 

f  *J1^  1     hi^vot  M  yet  paU.the  said  sum  of  Z.-^^,  or  any  part  fherreof^  to  the 

eflid  A.  fi.  ftlthoBgh  oftea  requested  so  to  do ;  httt  hatti  jhitherto  wbol- 

t'       ff  negtefcted  an^  refaeed,  and  stil^  neglects  4bd  refuses  so  ta  de>  to  ^^ 

j.'   at,  dec;  afhveeeid.    (k^^^If  tM  f&e^Ue  ttrwm  ^.  ike  race  or  qf  the%in 

.1;*  bf*4ic^^j  in^t  mnother  sfuBal  t^unt^\tftd  add  ihe  t9imt9  ftr  m(mey 

^M4  and  retfhfe^mndthe  eto$tant  gtat^d;  ii^fjlit^tf^ihe  tuflfiontiwi 

^the  dffendah^  M^Mng  f^trived  the  deftOMH  moneys  and4tie  idtier  h 


Markham  and'Le  Blanc. 


Trinity  Term,  51  Oeo,^, 


•  ' 


/ 


3.  Feigned  is-   •-**—; ,  (t^Wit)    B«lt  remcmWred,  ^l  on  -*^—  w§#a.fter  ^     , 

sue  to  try  the  ^  ^^  somt  term,  before  oiir  lord  iht^ftftfl^a^fTcsCTnilister,  com  A  A. 

'cxisteniSe.oi  *,^-  ,,  «.»-..-  ^  a^.* 

nwiu9  in  lieu    "  "?<*—**—->  his-  a^pmey,  and  brfcij^lnto  tneairort  ef  our,-  saia  lord 

of  tithe  («).  the  hinif^beMethAing  himself,  novficfe,  tii#  certaio  Ull  ^pAM  C. 
D.  behl^  in  litie  cmtdAy  h£  the  mar^l  of  the  Marshalsea  of  our  said 
lord^l^kkig,  Mbrer  IKe  king,  himself,  of  a  plea  of  trespass,  00  the 
case  vpaii  pnoQifses  $  and  theae  ^rs^ltdges  for  the  pfosecutidn,  to  >vit, 
^ht-  Doe  and  Rldhard*Roe,  which  said  tiill  follows  in  these  words,  that 
Is  to  mj%  ^  ^  to  wit,  A.  B.'coiHphiins  4t  C  O.  being  iatiie  custody 
I  *  lit  j      e£«the  dlprtfhal  of  the  MafBha1se.a  o&  "^our  lohd  the  now  kii^  before  tjie 

toa^HK*-'^— Fpr  that  whereas,  heretofore,  to  wit,  *onf  ^^(0  ^t) 


•  » 


— ><*i*t— — 4fc— —     I         I    ■    ■    1^       ■  .^^^i^i^i— 1^— yi» 


Ih)  S^c  the  variety  of  phec^eitts  in  of  the  {lartiest  with  other  proper  aver - 
\  V^entwortfa*s  Index>  volume  ii.  }fi*ui  mer.ta  of  the*- eveiit8«  on  which  the 
action  against  the  loter  of  a  wagei^it  is  *cigbt  of  action  dependf. 
necesasry  to  state  in  the  dedaratton,'  ^»(ii)  When  the  whqie  issue  need  not 
the  specfat  circumstances*  and  tlvQ  wa*  be  proved^^  see  3  GwliUoH  on  Tithes* 
ger  cannot  be -re^ver^  from  him  jua-    ISfiSL*-  .» 

der  un^indelMiut  coant^Alied.  1«^^  (It)  'Mi  day  is  Mt*  aiaterial*  See 
02  Mod.  8L  3  1^.  119-  CacHi.  33%  l»fecedent»of  difieftnt  feigned  Issues, 
Ld.  RajHi.  69«  Salk.  33.  3  "f .  R.  704.  1  Wentw.  180  to  140.  md  Mea,  vel:  X. 
But  the  stake  may  he  re^eiwfiad  froAr  and  Feigned  Issues  in  general^  *Vin. 
^  4taithoifiar  upea  a.  convioa^souiik  Alw.'Mt  feigned  Aetiea*  X3em.'  Dig. 
-'for  aoney  had  and  received*  6  Disdo  tila  Chaaeery.  Fbrmeriy»  the  feigned 
1^*^12  Mtid/  ftt.  In  tlie.^eelai«tKie  tissue  was  nfore  ptoBx  thaa  at  present, 
agaipst  the  los^r  mutual'  ptonatisea  9tp  2  Sannik,961«  A^  feigned  issue  la 
ahoiiid  be.slatstf,  and  though  it  baa  ia  the  natare  of  a.wager  (seethe  notes 
b^en  uaaal  to  aUege  that  a  dise^bne  tp  the4aat  ^0w%AtMA)  be^veen  Cwoer 
was  had*  &c.  as  in  the  ^ase  of •  ieSgne^  nore  pacties,  in^ganCed  to  ascertain  a 
.  issues,  (3  T.  R.  ^93^)  that  Ibnn  iaafei*  naiiter  in  dispute  between  them,  and 
•  aeceasatyyandk  18  sufficient  to  stale  as  ^  is  either  authorisad'by  Act  of  Parlia- 
Wucemant*  the  eapeci^tien  of « the  mentor  directed  b^JEhe*GSu#  of  Chan* 
event  upoi^  which  -the  partjat  hattod^ .  <Qei|bio  try  the  exi^^nce  of  a  nwhu  as 
wd  then  to  Lhew  the  i^preeoKt^  £ie.    Aeve».  or  of  a  petitioniag  creditor^ 


SPKOIAL   00VKT8.  gjQ 

lie.  a  certain  discourse  was  had  and  moved  by  and  between  the  said  A*  S.  ev  veigk- 
B.  and  the  said  C.  D.  wherein  a  certain  question  then  and  therearose,  *°  x**ust. 
[whether /or  every  acre  qf  iand  wfAin  the  fiaruh  q/J  Iste*  producing 
SraM9^  whfiher  mowed  and  made  into  hay^  or  taken  by  the  mouth  qf  cat' 
tle^  there  hath  been  from  time  whereof  the  memory  of  man  ia  not  to  the 
contrary ^fiaid  by  the  occupier  qf  nuth  lahdt^  to  the  vicar  <f  the  Htid  pa- 
rish for  the  time  beings  twopence  per  acre^  in  heu  if  all  tithee  qfsuch  hay^ 
or  grass  f\  and  in  that  discourse  the  said  A.  B.  then  and  there  asserted 
and  affirmed,  p^  that  for  every  acre  (f  land  within  the  said  parish  4f<, 
l^c*  produsing^**  Ufc.  same  as  the  words  itk  italics  to  the  end ;]  which 
assertion  and  affirmation  of  the  said  A-  B.  the  said  C.  D^  then  and 
there  denied,  and  then  and  there  asserted  and  affirmed  the  contrary 
thereof.  And  thereupony  afterwards,  to. wit,  on,  &c«  at,  &c.  aforesaid) 
in  consideration  that  the  said  A.  B.  at  *the  special  instance  and  request  [  *  118  ] 
of  the  said  C.  D.  had  then*  and  there  paid  to  the  said  C.  D.  the  sum 
of  X.5,  of  lawful,  Sec.  he  the  said  C.  D.  undertook,  and  then  and  there 
fidthfully  promised  the  said  A*  B.  to  pay  him  the  sum  of  Z..10,  of  like 
JawAil  money^  if  for  every,  &c.  (same  as  t^e  wor^  in  italics*)  And  the 
said  A.  B.  in  fact  Says,  that  for  ^very  acre  of  land,  &p.  (same  as  in  the 
words  in  italics^  averring  in  the  affirmative^)  to  wit,  at,  fcc.  aforesaid* 
Whereof  the  said  C.  D.  afterwards,  to  wit,  on,  fcc.  at,  &c.  aforesaid, 
had  notice,  whereby  he  the  said  C.  D.  then  and  there  became  liable  to 
pay,  and  ought  to  have  paid'to  the  said  A.  B.  tlie  sum  of  LAO^k),  Yet 


debt,  or  an  act  of  bankruptcy,  or  the  the  sum  of  X.100,  &c.  [On  a  motion  to 

validity  of  a  wiU,  right  of  common,  or  vacate  a  judgment  entered  on  a  bond 

any  other  fact ;  and  when  the  venue  is  and  warrant  of  attorney,  en  aa  aUega- 

local,  and  a  fair  trial  cannot  be  had  in  tion  of  usury,  if  the  fact  be  put  ia 

the  proper  county,  the  question  may  doubl,  a  court  of  common  law  mayj^  in 

by  feigued  iaaue  be  tried  in  «ny  other  its  d[iscretion,  award  a  feigned  issue  to 

county,  Skin.  44.    The  declaration  usu-  try  the  fact.    Cook  v.  ^onet,  Conp  727, 

ally  commences  with  an  allegation  that  1  Tamt.  413.  Wardtll  v.  Eden^  ^yoAtu. 

a  certain  discourse  was  liad,  &c.  but  in  Ca^.  258.    Htaitt  ▼.  jPtVcA,  3  yohm,  Bep^ 

some  cases,  as  when  a  petitioning  ere-  350.    2  Johns.  Cos,  260.    3  yohns,  Sep, 

ditor's  debt  is  to  be  tried,  it  is  uisusl  to  1.39.    So,«  a  feigned    issue   has    been 

begin  with  an  inducement  as  follows,  awarded  to  try  whether  a  bond  and 

1  Wentw.  138 :  «  For  that  whereas  be-  warrant  of  attorney,  on  which  judg- 

fore  .and  at  the  time  of  the  making  of  roent  bad  been  entered,  were  forged, 

the  prombe^and  undertaking  of  the  Kingy,Sha%o,'S  John*.  Hep*  14Q.  So,  an  is- 

said  C.  D-  hereinafter  mentidbed,  a  cer-  sue  will  be  directed  to  try  whether  the 

tain  commission  of  bankruptcy  had  been  plaintiff  in  ejectment,  had  t^en  posses- 

and  was  issued  against  thfc  said  C.  D,,  aion  of  more  fand  than  he  had  recovered 

and  thereupon  afterwards  and  before  or  not.    yackson    &  Ottrander  ▼.  Hat* 

the  making  of  the  said  promise  and  un-  brouei,  5  yohnt.  Rep.  366.  5  Burr-  2673. 

dertaking,  to  wit,  on,  &c.  at»  fcc.  a  cer«  Vide  Saunders  vJVrightf  1  Taunt,  369.] 

tain  discourse.  Sec  stating  the  wager  to  (i)  In  some  precedents  is  here  in- 

have  becA  '<  whether  at  the  time  of  the  serted,  <'  and  being  so  liable,  he  the  sud 

issuing  oPuuch  commission  the  said  C.  C.  D.  then  and  there  midertook  and 

D.  was  indebted  to  the  said  A.  B.  in  fiidthfully  piuaised  the  said  A,  d.  te 

Vol.  II.  M 


90  DECLARATIONS   IV  ASSUMPSIT. 

3,  on  FEIGN- the  said  C.  D.  not  regarding  his  said  promise  and  undcrtakingj  but 
contriving,  and  fraudulently  intending,  craftily  and  subtly  to  deceive 
and  defraud  the  said  A.  J),  in  this  behalf,  hath  not  as  yet  paid  the  said 
sura  of  i..lO,or  any  part  thereof,  to  him  the  said  A.  B.  (ahhotigh  often 
requested  so  to  do) ;  but  hath  hithertd  wholly  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do.  To  the  damage  of  the  said  A. 
B.  of  X. — ,.^nd  therefore  he  brings  his  suit,  &c.  [N.  B.  THe  fileader 
framing  the  declaration,  also  frames  the  fUca,  and  the  award  <f  venire, 

Plea  t]ier6to.    a«/o//ow«.3— And  the  said  C.  D.  by  E.  F.  his  attorney,  coines  and  de- 

fencTs  the  wrong  and  injury,  when,  &c.  and  says,  that  the«said  A.  B- 

Ought  not  to  have  or  maintain  his  aforesaid  action  th^pof  against  Hnif 

-   because,  he  says,  that  thougii  true  it  is  that  the  said  discourse  was  bad 

and  moved  by  and  between  the  said  A.  B.  and  th«  said  C.  D.  wheretn 

the  ^id  question  did  arise  as  aforesaid,  and  that  he  the  said  C   D..  did 

nndertake  and  promise,  in  manner  and  fortQ  as  the  said  A.  B.  hath 

^  above  in  that  behalf  alleged.     Nevertheless,  for  plea  in  this  behalf^ 

,the  said  CD.  saith,  that  for  every,  &c.  [negativing  the  first  assertion 

in  iVa/ir«]in  manner  and  form  as  t^e  ^aid  A.  B.  hath  above  in  th^t  be« 

[  *  119  ]  .   half  alleged,  anc)  of  this  the  *said  C  D .  puts  himself  upon  the  country, 

and  the  said  A.  B.  cloth  the'  like ;  therefore,  See.  (award  of  venire  as  in 

common  cases.) 

4  On  a  parol       For  that  whereas  bcf5re  the  makirifj  of  the  promise  lind  undertaking 

submission  to  of  the  said  C.  D.- hereinafter  next  mentioned,  certain  differences  had 
an  award  iQ. 

ariseji  and  were  then  depending  between  the  said  A.  B.  and  the  said  C. 

D.>  touching  and  concerning  (m)  certain  books  before  then  sold  by  the 


pa^  him  the  sud  sum  of  X.lO,  upon  re-  may  be  joined  with  the  demand  on  the 

quest."  aivard ;  or  if  the  award  were  not  mere- 

{/).  Sec  the  precedents,  1  Went.  90  ly  for  the  payment  of  money,  or  for  the 

to  100  and  vol.  ii.  index.  2  Ri^h.  Prac.  payment  of  muuey  by  instalments,  not 

C.  P.  137.  Mod.  £nt.  165,  1  Saund.  28.  all  due,  declare  in  assumpsit,  2  Saund. 

8  T.  R.  571.— There  are  early  instances  «i  b.  1.  n.  5.  Ld.  Ra}an.  1040.— The  de- 

of  the  action  of  atsum^it  on  a  parol  deration  ipay  either  state  or  omit  the 

submission,  1  Saund.  28.     8  T.  R.  571.  subject  matter  of  the  dispute,  though 

When  the  submission  is  b>  deed,  the  it  is  more  usual  to  state  it,  2  Saund.  61. 

remedy  is  by  debt  or  covenant,  unless  h.  n.  l.-^The  assent  of  a  party  to 'sub- 

the  award  be  made   afler  the  limited  mit  a  maUer  to  arbi%rati^n,  is  a  suffi- 

tirae,  (3  T,  R,  592;)  ^Vide  Jdamt  v:  cient  consideration,  even  though  he  had 

Frecniant  9  yohffs.  Rep-  115.]     Debt  on  no  cause  of  action,  1  Leon.   l03.-^->4 

a  parol  submission  is  frequently  most  Leon.  31.     [Vide  Shephard  v.  WatrouM^ 

advisable  when  the  award  is  merely  for  3  Caint*t  Mep.  166.] 

Ike  payment  of  money^  a^id  the  whole  (w»)  Or,  "divers  sums  of  money  due 

sum  is  due  ;  see  a  precedent  ia  debt,  2  and  owing  from  the  said  C.  D.  to  tlie 

baund.  61   127,  8.    Hut  if  there  be  any  said  A.  B.''    But  it  seems  not  necessa- 

otber  deman4f  more  properly  the  sub.  ry  to  state  the  cause  of  dispute.    See 

ject  of  an  action  of  atsutnpsit,  which  note/.                     ^ 
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^aid  C.  2).  aa  the  agent  qf  and  for  the  aaid  A,  B.  at^  i^c.     And  there-  ^  ©»  paroju 
upon  for  the  pvtting  an  end  to  the  said  differencesy  the  said  A.  B.  and     '*^^^^^'- 
the  said  C  D.  heretofore,  to  wit,  on,  8cc.  at,  kc.  respectively,  (n)  sub- 
mitted themselves  to  the  award  of  one  £.  F.  to  be  made  between  them, 
of  and  concerning  the  said  differences  ;  and  in  consideration  thereof, 
and  that  the  said  A.  B.  at  the  special,  ^c*  of  the  said  C.  D.  had  then  and"* 
there  undertaken,  &c.  (o)  the  said  C.  D.  to  perform  apd  fulfil  the  award 
of  the  said  £.  F.  to  be  so  made  *between  the  said  A.  B..and  C  D.  of.    L  *  ^^  1 
fold  concerning  the  said  differencq^  in  all  things  therein  contained  on 
his  part  and  behalf,  to,  be  performed  and  fulBUed,  he  the  said  C.  D.  un-    * 
dertook,  and  then  antl*there  faithfully  promised  the  said  A.  B.  to  per- 
form and  fVilfil  the  sa|id  award  in  all  things  therein  contained,  on  Ids 
part  ^nd  behalf,  to  be  performed  and  fulfilled.     And  the  said  A.  B.  in 
factr  saith,  that  the  said  £.  F.  having  taken  upon  himself  the  burthen  of 
the  said  arbitrament  afterwards,  ip  wit,  on,  dec.  at,*8cc«  aforesaid,  made 
his  certain  award  (/i)  between  theisaid  A.  B.  and  the  said  C.  D.  of  ahd 
concerning  the  said  differvnces  (9),  and 'did  thereby  then  and  there    • 
award  (r)  that  the  said  C.  D.  should,  on,  See.  pay  tq  the  said  A.  B.  the 
sum  of  i*.  100,  in  full  satisfaction  .and  discharge  of  the  said  matters  m 
.difference*    Of  which  said  award  tlve  said*C.  D.  afterwards,  to  wit,  on, 
&C.  aforesaid,  at,  &c.  aforesaid,  had  notice  («).     And  although  he  the 
said  C.  D*  afterwards, jto  wit,  on,  &c.  at,  Sec.  was  requested  by  the  said 
A.  B.  to  pay  him  the  ^id  sum  of  L,iOO,  according  to  the  tenor  and  ef- 
fect of  the  said  award,,and  his  said  promise  and  undertaking.     Yet  the 
said  C.  D.  not  regaiading  his  said  promise  and  undertaking,  but  con- 
triving and  fraudulently  intending  ci^ftily  and  subtly  to<leceive  and  de- 
fraud the  said  A.  B.  in  this  behalf,  did  not,  nor  would  when  he  was  so      ^ 
requested  as  aforesaid,  ^  at  any  time  afterwards,  pay  the  said  sum  of 
/'.too,  or  any  part  thc!)>6of,  to  the  said  A.  B.  but  hath  *hitherto  wholly     [  *  ^^^  3 


(n)  Declarations    on    avrards  miist  Kyd  on  Awards,  291. 
state  a  mutual  submission. — If  the  ac-        (r)  TRe  f>laintiff  need  not,  in  a  decla« 

tion  vrere   brought  on  an  arbitratipo  ration,  state  more  of  the  awat^  than 

bond,  it  is  otherwise,  for  the  defendant  is  relative  to  his  ca^,  unless  where 

by  praying  Oyer,  shews  that  there  was  there  is  a  condition  precedent,  which 

a  mutual  submission,  2  Saund.  61.  h.  n.  qualifies  the  terms  of  the  award*  and 

2.    2  Stra.  923.  performance  of  which  must  be  averred, 

(0)  The  mutual  submission  implies  2  Saund.  62.  b.  n.  5.    1  Burr.  278.    1 

mutual  promises  to  observe  the  award,  Salk.    72.     [Vide     JkHKinttty  v.   Sol^^ 

11  Mod.  170.  ^  monst  2  yohru.  Rep.  57.']  ' 

(j>)  The  award  in  pleading  must  be        («)  This  averment  is  unnecessary  ; 

stated  to  have  been  made  agreeably  to  for  one  party  is  as  much  bound  to  take 

the  submission— as  if  the  submission  notice  of  the  award  as  the  other,  un- 

were,  **  so  that  the  award  be  made  in  less  th«  stipulation  be  that  the  award 

writing,^  &c.  it  must  be  stated  to  have  shall  be  notified  to  the  parties,  in  which 

been  so  made,  2  Saund.  62.  n.  3.  case  notice  must  be  averred,  2  Saund. 

(?)  What -is  a  sofiicient  allegation  62.a.n.4.   [Sed  vide  9  Mass.  Rep.  198? 

that  it  was  so  jnade,  see  2  Ventr.  24&.  20a] 


gj^  DEOLARAflONB  IN   ASSUMPSIT. 

4.  ON  PAROL  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do^  to  wit^  sty 
AWAsw*     ^^^  aforesaid.     [Add  counts  on  the  plaintiff 'soriginal  demand  referred 

to  arbitration— the  account  stated— and  breach.]  (t) 

5.  On  a  pro*  ^^i*  ^^^  whereas  before  the  making,  of  the  promise  and  undertake 
niise  to  pay  ing  of  the  said  C*  D.  hereinafter  next  mentioned,  a  certain  action  had 
•cU^within^  ^®®"  commenceil  and  prosecuted  by  and  at  the  suit  of  the  said ^ A.  B. 
a  week,  in  against  the  said  C.  D  in  the  court  of  our  lord  the  now  king,  before  the 
^M'^^fff^"  king  himself,  for  the  recovery  of  ^  certain  sum  of  money,  lo  wit,  the 
itaying  pro-     sum  of  JLw— ^  then  and  at  the  time.Y)f  the  making; of  the  promise  and  un- 

di^S**  dertaking  of  the  said  C.  D.  hereinafter  next  mentioned,  due  and  owing 
from  the  said  C.  D  to  the  slLid  A*  B.  (u).  Asd  which  said  action  at* 
tKb  titne  of  the  making  of  the  «aid  promise  and  un4ertaking  of  the  said 
CD.  hereinafter  next  mentioned*  was  depending  in  the  said  court,  to 
wity  at,«&c.  aforesaid,  whareof  the  s9d  C  D.  then  and  there  had  notice. 
.  And  thereupon  heretofore,  to  wit,  on,  &c.  at,  Sec.  aforesaid,  in  cohside- 
ration  of  the  premises,  and  t6at  the  said  A.  B.  at  the  special  instance 
and  request  of  the  said  C.  D.  would  cease  to  prosecute  the  said  action, 
and  would  suy  aU  further  proceedii^gs  therein,  (5)  he  the  said  C.  D. 
undertook,  and  then  and  there  (iadthfully  promised  the  said  A.  B.  to 
pay  the  costs  of  commencing  and  prosecuting  the  said  action  in  a  week 
then  next  following.  And  the  said  A.  B.  ave/s,  that  he  confiding  in 
the  said  promise  and  undertaking  of  the  said  C.  D.  did  then  and  there 
cease  to  prosecute  the  said  action,  and  hath  thpnce  hitherto  stayed  all 

[*  iS3  ]  further  proceedings  ^therein ;  and  that  the  costs  of  commencing  and 
prosecitting  the  said  action  amoiinted  to  a  large  sum  of  money,  to  wit, 
the  sumof  X^r— ,of  lawful,  &c.  whereof  the  sud  C.  D.  afterwards,  to 
'wit,  en.  Sec.  at.  Sec.  had  notipe.  And  althou^  a  week  from  the  time 
of  the  making  the  said  promise  fmd  undertaking  of  the  said  C.  D.  hath 
long  since  elapsed,  to  wit,  at,  &c.  aforesaid.  Yet  the  said  C.  D.  not 
regarding,  &c.  hath  not  as  yet  paid  the  said  costs  of  commencing  and 
prosecuting  the  said  action,  or  any  part  thereof,  (although  he  the  said 
C.  D.  afterwards,  and  after  the  expiration  of  a  week  from  the  time  of 
making  his  said  promise  and  undertaking,  tp  wit,  on,  &c.  at,  &c.  afore- 


(f)  It  has  been  decided,  that  the  '  (u)  It  is  not  necessary  to  state  the 

aWard»  when  there  is  a  parol  submls-  subject  matter,  of  the  debt,  Com.  Dig. 

sion,  may  in  most  cases  be  given  in  evi-  tit.  Action  on  the  Case  on  MsumpHt, 

dence  under  the  common  count  found-  F.  8.  H.  3.-Khough  it  must  be  shewn 

ed  on  the  original  debt,  or  on  the  ac-  that  there  was  some  cause  of  action 

count  stated,  Peake,  C  K.  P.  227.    1  against  the  defendant,  or  some  other 

Esp.  Rep.  194.  377.    5  T.  R.  6.    Tidd.  person,  4  East  455.  1  New.  Rep.  19^2. 
Prac.  4th  edit  743. 


(5)  It  IS  unnecessary  to  allege  that  the  plaintiff  .promised  ,to  forbear*    10 
Mois,  Rep.  230.  237. 
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•said,  WR8  requested  bj  the  said  A.  B.  so  to  do.)    But  he  so  to  do  hath  ^*  roassAa- 
hitherto  wholly  nef^lected  and  refused,  and  still  doth  neglect  and  re-  defmdakt. 
fuse,  to  wit,  at,  Sec  afqresaid.  [Add  a  count  on  the  original  debt- 
money  paid — ^the  account  stated— and  the  usual  breach  applicable  to 
those  counts  only.] 

For  that  whereas  on»  £.  F.  before  and  at  the  tinAe  of  the  making  of  ST  On  a  pro* 
the  promise  and  undertaking  of  the  said  C.  D.  hereinafter  next  men-  JJ"^1^^7 
tinned,  was  indebted  to  Uie  said  A.  B.  in  a  certain  sum  of  money,  to  third  penon, 

wit,  the  sum  of  L of. lawful,  &c.  (jf)  to  wit,  at,  8pc.;  and  there- '?  c«widera- 

upon  heretofore,  to  wit,  on,  Sec.  at,  Sec.  in  consideration  of  the  pre-  bearanee  (x\ 
mises,  and  that  the  said  A.  B.  at  the  special  instance  and  request  of 
the  said  C.  D.  would  forbear  and  give  time  to  the  said  £.  F.  for  the 

payment  of  the  sud  sum  of -6^ timtil  the  -* day  of———, 

(z)  he  the  said  C.  D.  undertook,  *and  then^and  there  faithfully  pro-     [  *  133  ] 
mised  (a)  the  said  A;  B.  to  pay  him  the«ai(^  sum  of  JL.        ,  on,  Sec. 
And*  the  said  A.  B.  avers,  that  he  confiding  in  the  sftd  promise  and 
undertaking  of  the  said.C.  D.  so  made  as  aforesaid,  did  forbear  and 
give  time  to  the  said  £.  F.  for  the  payment  of  the  said  suradfZ,.  ■       » 

until  the  said day  of—,  to  wit,  at,  Sec.  afiDresdd  \  whereof 

the  said  C.  D.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
there  had  notice,  and  thereby  and  accordbg  to  the  «tenor  and  effect  of 
his  said  promise  and  undertaking,  he  the  said  C.  D..  became  liablo  to 
pay  the  said  A.  B.  the  s^d  last-mentioned  sum  of  L  f  on  the  said 
—  day  of  — -,  to  wit,€t.  Sec.  aforesaid.— ^ Add  an  account  stated.  J 

For  Ihat  whereas  heretofore,  to  wil,  on.  Sec.  at,  &c.  in  f  onsideration  7.  On  a  pro- 

that  the  said  A.  B.4it  t*e  special  instance  and  request  of  the  said  C.  D.  ^^^  ^^J^ 

'^  ^  money  inxon- 

irould  deliver  to  him  the  said  C.  D.  a  certain  liorse  of  him  the  said  siderationof 

the  exchange 

(x)  See  precedents  of  these  declara-  ration  of  forbearance,  is  not  binding,  3 

tions.  3  Weniw.  405,  Sec.  ta^d  index  to  Saund.  137.  Con.  Dig.  Action  of  J«- 

ditto.                                       w  surmptitf  F.  8.  4  East.  455.  [Sed  vide  4 

(7)  It  is  not  necessai^F  to  state  thb  Johns.  Re]).  237.  239.]  See  the  form  of 

subject  matter  of  the  debt,  though  sdkne  declaring  against  an  heir,  2  Saund.  135. 

demand  recovewable  at  law,  or  in  equity,  but  a  promise  by  an  executor,  in  con« 

must  be  stated  ;  ante,  121,  n.  «.    It  is  sideration   of   fbfbearance,    is    valid^ 

better  not  to  state  it  with  unnecessary  though  heliave  no  assets  at  the  time, 

particularity,  Peake's  Rep.  117.        *  because  by  the  forbearance  the  plain- 

(a)  The  mere  promise  of  a  third  per-  tiff  is  precluded  from  obtaining  judgp- 
lon  to  pay  the  debt  of  another,  without  ment  of  assets,  guandQ  accideritu.  Id  137. 
a  stipuUtion  by  the  plaintiff  to  forbear,  [4  Johns.  Rep.  239.] 
or  some  ether  new  consideration,  is  not  {a)  Though  the  promise  must,  under 
valid,  1  Saund.  311.  a  Com.  Dig.  Action  the  sUt  29  Car.  2.  c.  3.  s.  4.  be  in  writ- 
on  the  Case  on  Astumfitit,  B.  1, 2.  [8  ing*,  and  the  whole  consideration  must 
Johns.  Rep.  39.]  The  promise  of  an  be  stated  in  such  writing,  see  5  East. 
heir,  who  has  no  assets  by  descent,  to  10.  it  need  not  be  so  stated  in  the  de- 
pay  the  debt  af  his  anoestor  in  tonside-  claration,  1  Saund.  276.  n.  1. 
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7.  PROMISE  TO  A.  B.  of  CTeat  valiie,  (6)  in"  exchange  (b)  for  a  certain  horse  of  him 

FOR  BOUSES.  ^^®  *^'^  ^'  ^'  ^^  ^^®  ^*^  ^*  ^'  ^iJ^^Jcrtook,  and  then  and  there  feith- 
fully  promised  the  "said  A.  B.  to  deliver  the  s;iid  horse,  of  him  the 
said  C.  D.  to  him  the  said  A.  B.  and  to  t>ay  him  a  certain  sum  of 
money,  to  vit,  the  sum  of  L."  of  lawful  money  of  Great  Britain, 
in  exchange  for  the  said  horse  of  th^  said  A.  B.  And  the  said  A..B. 
aVers,  that  he  ponfiding  in  the  said  promise  and  uhdertaking  of  the 
said  C.  D.  did  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &d.  aforesaid, 
deliver  to  the  said  (^  D.  the  said  horse  of  him  th€  said  A.  B.  and  al- 
[  *  124  ]  though  the  said  C.  D.  in  part  performance  *of  his  said  promise  and 
undertaking,  did  then  and  there  deliver  to  the  said  A.  B.  the  said 
horse  of  him  the  said  C.  D.  ih  exchange  for  the  said  horse  oT  him  the 
said  A.  B.  Y^^  ^^^  ^^  ^'  ^-  °^^  further  regarding  his  said  promise 
and  undertaking,  hath  not  (although  6ften  requested  so  to  Mo)  as  yet 
paid  to  him  the  said  A.  B.  the  said  sum  ofZ.  .,  or  any  part  thereof 
but  hath  hitherto  wholly  neglected  and  refused,  and*  still  wholly  ne- 
glects and  refdl^es  so  to  do,  lo  wit,  at,  Sec.  slforesald.  [Add  a  count  *^for 
/  horses,  mares,  and  geldings,  bargained  and  sold,"  and,  ^<  for  horsesj  Sec. 
sold  and  delivered,"  and  the  account  stated  and  breach.1 


HT 


-8.  Tot  not  de-     '  For  that  whereas  heretofore,  to  wit,  on,  8cc.  at,  8cc.  in  consideration 

livcnn?  a  bill   ^y^^^  jj^^  ^^^^  ^^  ^  ^^  ^^^  special  instance  and  rftquest  of  the  said  C. 

of  exchange  .  "^   .         ♦  / 

in  pnyment  for  D^.  would  sell  and  deliver  to  hiit)  the  said  C-  D«  »  certam  quantity,  to 

goods  sold  (c).  yfii^  100  sacks  of  malt,  at  a  certain  rate  or  price,  then  and  theri  agreed 
upon  between  the  said  A.  B.  and  the  said  €•  D.  to  wit,  at  the  rate  or 
price  of/..  ■,  foj  each  and  every  of  the  said  saeks  of  malt, 'amount- 
ing in  the  ^hole  to  a  large  sum  of  monfey,  to  wit,  the,  sum  of  Z.  >  , 
of  lawful  money  of  Gre&t  Britain,  he  the  said  CD.  undertook*  ^nd 
then  and  *there  faithfiilly  promised  the  said  A.  B.  to  pay  him  fbr  the 
said  nialt  by  a  good  bill  or  bills  of  exchange,  payable  in  four  months 
from  the  delivery  of  the  said  malt  (d)  to  him  the  said  C.  D.  whenever 


(6)  For  the  distinction  *  between  a  the  time  of  declaring)  though  after  the 

•ale  and  an  exchange,  see  2  Bia.  Com.  writ  issued,  and  after  the  first  day  of 

446.  3  Salk*  1S7.               %  term,  the  plaintiff  4nay  recover  on  the 

(c)  When  goods  are  sold  on  a  credit  common  coants,  the  declaration  being 
not  elapsed  at  the  time  of  declaring,  entitled  specially  of  a  day  after  the 
and  on  the  terms  Ibat  the  defendant  credit  elapsed,  4  East.  75.  As  to  when 
should  deliver  a  bill  of  exchange  to  the  interest  is  recoverable,  see  13  East.  98. 
plaintiff,  or  accept  a  bill  in  bis  favour,  {d)  Sometimes  the  understanding  is 
it  is  necessary  to  declare  specially  for  from  the  date  of  tbe  contract ;  the  con- 
not  delivering  or  accepting  the  bill,  as  tract  must  be  described  precisely  ac- 
.  in  this  precedent,  4  East.  147.  3  B.  and  cording  to  the  agreement  of  the  parties. 
P.  582.  but  if  the  credit  be  elapsed  at 


(6)  Vide  10  Mas*.  Rep^  238. 
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after  sucb  delivery,  he  the  said  C.  D«  should  be  thereto  requested.  8.  mot  dklz* 
And  the  said  A.  B.  in  fact  saith,  that  he,  confiding  in  the  said  pro-     ^f"?*^.^ 
mise  and  undertaking  *of  the  said  C.  D.  did  afterwards,  to  wit,  on,  &c,    bxchasge. 
at,  &c.  aforesaid,  sell  and  deliver  «the  said  quantity  of  malt  to  the  said      [  *  125  ] 
C.  D.  on  the  tenns  aforesaid.    And  although  the  said  C.  D.  |n  part 
performance  of  his  said  promise  and  undertaking,  afterwards,  to  wit, 
on,  &c.  at,  &p.  aforesaid,  paid  to  the  said  A.  B.  by  a  certain  bill  of  ex* 
change,  a  part  of  the  said  price  of  the  said  malt,  to  wit,  the  sum  of 
Z.IOO,;  and  although  the  said  A,  B  afterwards  and  before  the  expira- 
tion oC  four  months  /rom  the  delivery  of  the  said  malt  as  aforesaid,  to 
wit,  on,  &c.  aforesaid,  at,  Sec  aforesaid,  requested  the  said  C.  D.  to 
pay  him.  the  said  A.  B.  the  residue  pf  the  said|price  of  the  said  malt^ 
by  such  bill  or  bills  of  exchange  as  i^oresaid;  yet  the  said  C.  D.  not 
regarding  his  said  promise  and  uiylertaking,  but  contriving  and  wrong*   * 
fully  and  unjustly  intending,^ craftily  and  subtly  to  deceive  and  defraud, 
the  said  A.  B.  in  that  behalf,  did  ngf,  nor  would  .when  he  was  so  re- 
quested as  aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said 
A.  p.  tl^e  residue  of  the  said  price  of  the  said  ipak  or  any  part  there- 
of, by  a  good  bill  or  bills  of  exchange,  payable  in  four  months  from 
the  delivery  of  the  said  malt  as  aforesaid,  .or  othenyisei howsoever, 

4 

but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
refuses  .so  to  do  ;  and  bjr  reason  thereof,  he  the  said  A..  B.  hath  lost 
and  been  deprived  of  the  use  a»d  benefit  of  the  bill  or  bills  of  ^  ex- 
change, which  he  the  said  C.  D.  ought  to  have  delivered  to  the  said 
A«  B.  as  aforesaid,  to  wity  at,  8cc.  aforesaid.— »— [If  there  be  any  doubt 
as  to  the  terms  of  the  contract,  add  another,  special  count>  stating  the  * 

facts  as  they  will  probably  be  proved.— —Add  one  count  for  goods 
bargained  and  sold — another  for  goods  sold  and  delivered— money  had 
and  received— and  the  account  stated.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  Sec.  in  consideration  9.  On  a  pro. 
that  the  said  A.  B.  at  the  special  instance  and  requcist  of  the  said  ""'^^  *^  ^ 
C.  D.  would  sell  and  deliver  to<*one  £.  F..  on  credit,  all  such  goods  for  goods  sold 

to  a  third  per- 
_  son  (e). 

(e)  Whenever  the  defendant  is  col-  btf  special  as  above',  anid  not  merely  for 

laterally  liable  to  pay  for  goods,  Stc  fur-  goods  sold  and  delivered  to  the  de- 

nished  to  a  third  person*  (for  the  cri-  fendant,  or  bargained  and  sold  to  him, 

terion  [Vide  Leonard  y.  Vred^rUmrgh,  6  and  delivered  to  a  third  personal  his 

yohns.  Hep*  29]  of  which,  see  2  T.  R.  request,  1  Saund.^11.  a.  b.  2  Campb. 

80,  1 )  ln§  undertaking  must  be  in  writ-  215. ;  but  the  declaration  need  not  state 

in ^  under  the  29  Car  2.  c.  3.  s.  4.,  and  that  the  contract  was  in  writing,  1  ' 

inu.sl  state  the  consideration  of  the  de-  Saund.  276.  n.  1.  [Vide  Miller  v.  Drake, 

fenUant's  undertaking,  [Vide  Simpson  1  Caitte*e  jRep.  45.  JSltlng  v.  VanderfynyA 

V.  Patter,  4  yohrs.' JSep.  422.  yacison  v.  John*.  Rep.  237.]  When  the  guarantee 

Hayner,  12  y<ihr.t.  Jiep^  291.  4  Cranch,  ^continues,  see  12  East.  227.-2  Campb. 

235.  5  Mass.  Hep.  301.]  5  East,  10.  1  413,  436.    [Vide  Hogert  V.  Wamert  % 

Saund.  211.  a.>  and  the  declaraUon  BUist  ^•hng.  ^ep.  119.] 
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9.TorATF0Kas  he  the  said  £..F«  should  have  occasion  fb^  and  require  of  the  said 

»o  AMoTBEJt.  ^'  ®'  ^^  ^^^  ^^y  ^^  ^^^  *^^  **^^  ^'  ^''^  trade  and  business  of  a  hemp 
merchant)  he  the  said  C.  D.  undectook,  and  then  and  there  faithfujly 
promised  the  said  A*  B.  to  be  accountat^e  to  him  the  saiti  A.  B.  for 
whatever  goods  he  the  Aid  A.  B.  should  sell  and  deliver  to  the  said 
£.  F.  as  aforesaid.  (7)  And  the  said  A. «B. -avers  that^he  confiding  in 
the  said  promise  and  dndertaking  6f  th^  said  C.  D.  did  afterwards,  to 
'  wit,  on,  Sec.  at,  See.  aforesaid,  sell  and  deliver  to  the  sai4  £•  F.  m  cer- 
tain credit,  then  and  there  .agreed  upon  between  th^  said  A.  B.  and 
£.  F.  certain  goods  of  great  value,  which ^he  thewsaid  £•  F.  then  and 
there  hafl  occasion  for  ani  required  of  the  said  A.  B.  in  the  way  of 
his  the  said  A.  B.*3  said  trade  and  business,  and  at  and  for  certain 
reasonable  prices  then  and  there  agreed  upon  by  and  between  the  said 
A.  B.  and  the  said  £.  F.  (or,  if  no  stipulated  price,  say,  *'  at  and  for 
certain  reasonable  snms  o£  money  .affioonting,  &c.")  amounting  in 
the  whole  to  a  largis  sum  of  nymjey,  to  wit,  the  sum  of  Z.— •^— ,  of 
lawful  money  of  Great  Britahi,  and  that  although  the  said  credit  and 
the  time  for  payment«of  the  price  of  the  said  goods,  by  the  said  £.  F. 
to  the  said  A.  B.  hath  long'  since  ela{Ssed,  yet  the  said  £.  F.  hath  not 
(although  1h  was  afterjrard^,  to  |pit,  on,  &c.  at,  &c.  aforesaid  request- 
ed by  the  said  A.  B.  so  to  dp)  (/)>  as  yet  paid  the  said  sum  of  Z. — -^ 
or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused  so 
to  do,  to  wit,  at,  8cc.  aforesaid,  of  all  which  said  premises  the  said  C.  D. 
[•12r]  afterwards,  to  wit,  on,  &c.  aforesaid,  there  *had  notice.  Yet  the  said 
CD.  not  regarcl^ng  his  said,  promise  and  undertaking,  but  contriving, 
&c.  hath  not  i^s  yet* accounted  to  him  the  said  A.  B.  or  paid  him  the 
said  sum  of  money,  or  any  part  thereof,  fol^the  eaid  goodm  or  any  paK 
thereof,  (although  he  the  said  C.  D.  afterwards,  ta  wit,  on,  ^c.  at,  ^c: 
aforesaid,  was  requested  by  the  said  A.  B.  so  to  do,)  and  hath  hitherto 
wholly  neglected  and  refused,  and  still  wholly  neglects  and  refuses  so 
to  do,  and  the  said  sum  of  L,  still  remains  wholly  due  and  un- 
paidito  the  said  A.  B.  to  wit,  at,  Sfc,  aforesaid.-— —[Add  such  special 
counts  as  may  be  necessary^  varying  the  statement  of  the  promise,  and 
of  the  averments,  so  as  to  meet  the  evidence,  and  if  there  be  any  doubt 
whether  the  defendant  be  immediately  liable,  add  counts  for  goeds 
bargained  and  sold — ^and  sold  and  delivered— >money  had  and  received 
—and  on  an  account  stated.] 


*Jj^  (J)  Cpo.  Jac.  500.  Cro.  Eliz.  85,  91.  2  Hen.  Bla.  131. 1  Stra.  88. 


J 

'* 


(7)  Where  the  guaranty  is  simultaneous  with  the  original  undertaking,  and  they 
form  but  one  transaction,  it  is  unnecessary  to  state  the  consideration  in  the  me- 
morandum i  the  consideration  passing  between  the  creditor,  and  the  principal 
debtor^  is  alone  sufficient  to  support  the  prbmise  6f  the  guarantyj  and  may  bo 
proved  by  parol  8  yohnt,  Sep.  29. 11  ^oAw-  £e/n  321. 


1 


• 


dkAt  the  MLid  AvB;  ipr  th4ftccoinaop4filk)»  and  it  the  speeial,  ice.  of       '^'^^ 
$i^  MitdC  D-  wooW  Mfpi  a  unw  lAlI  of  eKchan^e  in -writiiig,  tor  ofVK 
Wring  date  the  ^'  mi  ij^  »fcrwMid»  aiyl  n^e  9aiA  draw«  by  the  ^xchannre  for 
md  CkIX  4)iWrii#  iWl  A.B.IIM  wMh^h,  t»  aeif^  C.  D.  re«w«4  tlir^i^^^X''' 
said  A^B*  tpf  amotbt  ^%l^r  lfei|  date  theew^li  tofaj  «o  iIk^  oYder  d*  hw  fendaii  for  not 
llli  4aid  C.  ^.  the  sups  ef  A>).  at  fb#  Ta%  t^eivea  (^),  aiii  wduU  {^"^ 
dMfw  Uie#|&e  «4  accispCed,  t^  the  aeM  C.  O.  i^  sfder  that  he  thi^  ^m  U>e!?oT 

^eaid  C.  D.'*fl|^ht  aegaifcte  the  tame  ^^ftki  ewA  ^99fw  UBt^md^^U- 
heike&A.he  the  u^C.  I^  ^wnderto^lh  aM^tkn  and  l^re  frilhiuttf     t*^^] 
progiiaed  the  Mid  A.  B.  ho  provide  aooepibr  the  payni^%f«ha  said 
ball  of  exchange  Vken  Una  tame  pbouki  become  due  and  payable,  and 
t»  iodoMiiify  aii^  m^m  Krtqiitm  the  aaiil  A.  B«frQJ^#iiy  loia  or  dam- 
•gft,  <ba  oTbj^jieaKtli  ^  hia  >cce|Uaaco  of  «tte  8|pd  bill  of  ewhange  a« 
BS^nM^.tAfiAftke' 99J$ \.  B*^ers»4fa«i  i\r>  (oiifidi^^  in  ihc  said  pw* 
niite.  ind  lavleiMkwgyof  the  add  C<^.  dM  iftorwardi^ 
at#  Itc.,  aforesaidt  ac#^t  the*Mtfl  bill  df  exchangoi  and  deliver  the 
aaioe-eo  accepted  to  the  imU  O.  D.  for  the  ^rpg^aleaiMd;  aiM  ^^    ^  .   ^        * 
though  iha  said  bill  of  ex4ihange»  9%  a^lpted  as  afim>a<»d»  was*  after* 
WardI,  'to  witf  on,  &c.  aforesai^v  a^lEC«  a&ipaaid,  i»ag06ated  by  jthe 
a$Sd  .t.  D*  for  his  own  proper  uae  imd  beneSt,  and  tbe  same  hathOong 
ai^oe  h^HConie  dne  and  imyaUe,  to  vitf  at)  itc«  aforea^d ;  jret  the  said 
I?*  ^.,  o^t  reganing  hi^  Wd  promise  and  andert^Hing^bnt  contriyinp * 
awi  fraudulently  intending  craftily  and  subtly  to  deceive,  &c,  in  ihia    ' 
hahall^  did'Aot,  nor  would  provide  monf  j  far  the  payment  of  the  sA 
bill  of  fvchfuige  whim  the  same  b^oame  due  aiid  payable,,*  nor  indem« 
jufy  *or  BAve  hanftk^  hint  the  said  A.  B  »  kom  i^y  lots  ck*  dania§fe, 

I'Ibr  or  by  reason  of  his  aocepMicc^of  Uufi  a|id  hiULof .exchange  as  afore- 
said, but  whoUf  neyie«|td  ahd^fuifD^  «p  ta  do.  fiy  means  af|d  in  con- 
aequf  itce  whereof,  the  «^id  4*  B»  as  such  ^cyptor  el  the'  said  bill  of     ^  .      « 
exchange  as  afbi^eeaidf  after»ard%  to  wi^^/ooy  f;c.  at,  Uc.  aforesaidi  •\    . 


.^.u. 


^ 


Q)  Sees  similar  setion  an<kfae  pkid*  aitrety  has  not  lolhsUy  paid  the  debt  in 

ingi,  3  Wils.  546.-— A  oontrsct  %d  in-  Dkoney;  but%sa  only^ivbn  security  for 

deinnUy  it ^^enerally »iiq^/i«d^  ason||ie  it»  o^'be  hai^^taiiied  any  cosU  or 

part  of  a  defendantfta  iadetnMfy  a  per*  >dsaiage>  the  deelaraUon  ahouid  be  spe- 

•on  whi  becomes  biA  for  him,  3  Wife,  eisl,  3€sflt.  169    8  T*  R.  610. 7.  '^  R. 

^. ;  or  surety  for  bin  at  his  reqi^sC  ^  304. 11  East  53.  [^pt  if  the  surety  has 

t  T.  R.  105.  t  T.  K.  568.  3  B.  and  P/  given  his  negotiable  |ole  to  the  ckxdiC« 

968.~lf  £he  thing  to  be  done  be  obvi-  or,  which  has  been  accepted  by  \4mg 

oofiy  illegal,  no  contract  to  indemnify  as  sttisf^ctipn,  this  is  equivalent  to  ])ay* 

ean  be  implied,  but  ftlieswife  where  neat  Whherfy  v.  Month  11  yofiM-  Rcp^ 

the  act  is  not  appaeentiy  hIegaU  8  T.  518,]           « 

R.  186.-^When  the  dahl  of  tbe  princi.  (A)  Thebdl oftscbioige  may  be  de^. 

pal  has  been  paid  by  U^e  surety-,  a  coai-  cribed  coacisely*  according  U>  its  legsl 

BDon  count  for  money  pidd  is  sufficient.  eAct* 

£8  y^hm^  Btp.  2061  m]  but  when  a  " 


Hiyy. 


^•139]    ,a  ferg^^sui 


10.  To^TNDEtf-  wirs  cAHedupoD)  and  fdlced,  ah<f  obl1|;ed*t6  |xi^affiil*dfd^hen  md  ihtre 

^  pay  to  01^ ,  lite  ho^r  thereof,  tbt  ^aid  suta^f  tvoiiey  id  t^c 

aafd  blfl  of  axdiang^  specified,  tof^'ether  f^h  certain  interest  thereow, 
and  tiie  costs  df  a  cerir^  action  bcfbi^  thei  brought  in  Ihe  ^o\iit  df  oVir 
lorc^the  fling,  before  titcAtng  Kms^lf  (A  on  the  skid.^1  of  exchange 
l^the  said  ^^ — ^,  at^nil  the  said  A. 4.,^  ^^  vh6le^niOmitUig  to 
^  sum#f  ii!onef>  to  wi?,  tke  sum'  of  *A. — =-ri  of  lawful^  8tc. 
and  by  means  o^tbe  said  several  p^mlses  the  Aid*AJJi.  haih'been 
and  is  datnnif^'d*tb  the  8aft«unt  thereof,  to  Vh,  at,  S^cpftfroeafd^  -[^jM^ 
'M  the  money  )fountB^<md  iteount  aiated^'hi^  cofrtfmn  breach  afifittca&h 

io  those  foupte.l  •  <s  .     '  ;'••'•  , 

♦ 
.       ••       '    '  •        •  •'• 

11*  For  not         For  that  whdWA  heretolbrti,  Iq  wit,  <)iv  &r  (»J*^  Sec.  in  conaiflef- 

marrying.        ^tion  ths«l^  the'said  M  Bf  beingf  theoUnd«thei%&ole  and  uumirnedr  at 

to  m^  r^^     •*•*  spcciW,  8ec.  fcf  ihC  saife  Ot  I>.  had«lh«n  an>  ther*  tindoftaVfH,  and 

requM?(J)r"  fcithfti]4y  ^romhed  tho  iaid'C  ^.-to  Aarry  hiaa  th^saJAt.  ri..lfheft 

she  the  said  A.  B.  «hould  be  thcreuntS  after^u^ds  requested,  ti*  Ihe 

aaicTc.  Df  viiderto«k«  and  then  and  th^re^fakhfuUy  pronusecl^M  wi 

A.  H.  to  nia*ry4fer  the  saia  A.  B.  when  he  the  sai^  t3.  D.-  should  %e . 

tbdreunto  afi#fward8  iwqiftsted JfeAnd  the  said  A.  B.  avers,  that  sb^, 

eonMin^  in  the  aaid  pronftie  ana  undertaking  of  the  said  C.  D.y  Kath 

always  from  thence  hitherto  n^ained  and  CQntlmied,  and  stitt  isnsato 

and  unmamed,  and  hath  been, /or>  and  during  all  tlM  time  «afei'<)|laid> 

and  atiil  is,  feady  and  wiintig  to  marry  him  the  aaid  6.  D^  lo  Wit,%t» 

*  ^i^.  aibresaid.f    -And  although  the  said  A.  B^,  after  the  iftaking  of  the 

^aid  promise  and  undertaking  of  the  said  C.  D.,4b  wit,  on^  kc«  aty  Sec. 

aibresaid,  requested  tlae^aaid'C:  D.  to^  mi^}%  iie^^  the  aaid  A.  B.;  fdk 

th^  Said  C.  D.  no^regardipg  bia  said  ^i%ml^  and  uaderuicsngf  but. 

.  .  coQtri^^  and  fraudulently  inidnding.  cfaftjl/ and  *  siA>tly  to  deceive 

'*•  :    .\      mod  in][ure  the  said  ^B.  in  this  respctttf  did«not,  nor  would,  #t  the 

.   r  laid  time  when  he  wi^  aci  requested  as  itibreaaidy  0t  at*  any  time  t>eibre 


(i)  Accordiog  ti)  the/sol*    AllttiMe  ugaiast  a  Wtnnan,  Cartfa.  46r.    1  Salk. 

cottfl,  &c.  are  recoveiftMe.  1  Atf.  d$S.  24»    5  Mod.  5M.    It  is  not  nei^essary 

(x)  Thia  day  is  ^ot  mtt^rial.  cbat  the  time  of^marriage  should  be . 

(v)  See  the  precedents  in  ^Wentw.  •pecified»'Cartti^467.'^A  pr<|iaise  to  ^ 

487  to  492.  an^  Injlex  to  voL  li.  '  Tlua  fn^ry  is  not  within   the  Statute '  of 

action  is  sustaii^ble  only  where  the*  ^rauds^  3  Lev.  6i.       1  Lord  Ra^in. 

cohtract  to  marry  is  mutual,  1  Rol..  316.  Bui.  M.  P.  280.~It  isndeitiisary  to- 

Ab.  22.  l.»6.    1  Sid.  180.,  1  Lev.  147.  shew  mutual  promises  io  the  declarai 

Carth.  467. — But  though  one.  of  the  tion. — If  |h(%  promise  were  to  marry  oa 

parties  be  an  infant,  yet  th^  contract  to  a  particular  day»  it  should  be  so  des- 

marry  will  4>e  obligalbry  on  the  other  criBed  hi  one  C0Unt«    W^baft  request  is 

side,  2  Stra.  937..  Bac.  Ai;  Infant-^  sufficients  see  IJLord  Raym.  387. 
i^The  action  is  sustainable  by  a ,  mau 


\  .       ,.       .    .     ■     .      ^  • 

N>r  af^rwards,  fnftrrjr  &r  the  M^d-A.  B.,  Mt  ^'thiutlierto  wholly  he-  ^V  'o^hot 
gtected  a»V«^^  ^^  V^^  dotUoeiflen  and  refuae  so  to  do.  (8)  V^?!f  T^' 


jT  f Ar  dtfendant  kmve  m&friei  another  n^oman^  no  Request  need  be  Second  count, 
€t>«rrf i/,  bMt  the  ct^  ie '  m^th^  iaJ  a*  \^r^<ni  the  4aggtr  (f),  excef^t  ^^  m^wTing- 
i»  tSif,'si0tiMen^tkat  the  ^loMff*^  etiltte  rtm^  tp  marry  4efendant*'  manT^ 
'   andiUn  e^nclu^i  ^th  theJbUowmg  aUegatiatf^  :  <«  ¥et#l<^  a^d  d  Sk 
nH  tegtfi^iftg,  sic.  b^t  contriving,  kc.  a{^er  the  m^kinf;  of  hb  said  ■ 
promise  dtfi  •Qi4»i|aKil)g,  to  wit,  on,  &c:^att%e.  aftresaid,  wiwngfullji 
and  injuriously  married  a  «0rtain  other.  per^nMo  l^ic,,ono    ■    ^.'co>- 

trary  lo  his  said  piim^A'and  uiH)^s(akii^>;it  Nvif ,  at»  8cc*  aiiresaid." 

I   •    . '  »  • 

Aad  -^ereatf  i^ar  dkretoforei  to  wi^  eD,»2cc.  «fbiestid,  at;  Set.  afore-  ThiM  couat^ 
.  «M,  in'%^sMeratio«Lthat  the  %$dd  A.  B.  beiogithen^and  ^^  ^^^^^'^Z^^)!t  * 
.  okd,  at |M|j^ke  special  inaHn^  and  request  iA  the  said  CD.  h^Uioe. 
ibeA  and  tJ|||i^  undertaken,  apd  feitllfully  profnised*  the  said  C.  D.  to      *, 
marry  hit^Twe  said  C  D.,  he  the  said  C.  D.  undertook,  and  then^ud 
^  thene  "Cuihfully  promised  the  said  A.  B.  to  marry  he'r*lfie^d*4*  B-      ^ 
in  a  reasonable  time  then  ftext.ftf  lowing.     And  the  said  A-  B.  ^vcxs, 
that  af^t  confiding  in  the  s^d  list-i^ntioivB^pNftnisc;.^nd  under^king 
of  the  said  C.  D.,  hath  always  hitherto  remained  and  contbued,  and 
aliU^  iele  and  un^i^ti^ied^  dnd  hath  lyen  for  and  during  all  the  time 
Jaat  aforesaid, ,a]il'8til)  i9«eady  and  wittli^g  to  mifl'ry  the  said  C.  D.,  to 
wi%  |ft,  Bcc.  adprasaid  ;  and  although  a  reasonable  time  for  «the  said 
C.  D.  fo  marry  her  x\{t  said  A.  B.  Jia^h  elapsed  sin^e  (he  making  of 
tlie  (jttd  last^mentioned  promise  a^d  undertaking  of  the  said  CD. 
*1^  the  j^d  C.  £h  nat.r€g^|^tng^  Ilia  said  Ma^meationtd  promise  and 
undertaking,'  but  contf^n|^,  mjA.  ir^tidulenUy  intending  Hcraftily  and 
^btly,  ^  deceive  and^pi^  thc^aaid  A*  Qp  In  thi^  behatf,  did  iiot;|ior 
would,  within  such  fearonsA^le  time  as  afofev^d,  or  at  any  tiiqe  afleK* 

^  W  .  I" 

wards,  marry  her^The  said  A.  )^.  but  hatb  IfHherto  Wholly ^eglected 
and  refused  so  ^to  do,  to  wit,  jitj^&c.  aforesaid,  in  .the  county  tfore- 
««d.  *   •  •  ... 

And  wbereu  also  hcretottx^  t^.wit,«oii«  pic  at»  S^c  'aforesud,  in  Fourth  toant,  ; 

coDsideratioa  that  tbe  nid  A.  B.  beaur  then  a«(l<  there  sole  and  un-^""|^B*'.  .,. 
■»  nerAily.  •  • 

marnfd,  at  the  lik«  speeQ^  instance,  &c.  had  'th^ii  and  there  under-     r  «  m  i 

tfkeiy.and  faith&iUt  promised  the  said  C  D.  to  marry  him  the  |aid  ^    4 

.  C  If.,  he  the  said  C.  D.  undeMook^  v>d)hen  and^ther*  faithful^  pro-   * 

Hiised  the  said  A.  B.  to  marry  her  Che  sii4  A.  B.     Add  the  ^aid  dU 

B,  avers,  that  she,  confiding  in  the  said  aast-mentioned  p^flbise  -siid      j 

-SDdertakisig  of  #ie  eaid  C»  D.  Wh  alutiys  from  thence 'fai^dto  re**' 


•■I 


•  • 


(8)  it  k  act  in  sll  cases  jnet0mxj  fsfthe  plsbuMT to  prove  sn  oiKf  tb  laArry^ 
the  defendant    ^Kntoitf.  eaulkih;iy^.Qtt»^\lG, 


t 

100  *  AftOJaRAmOVS  IK  AS8Clrp«XT.    . 

11.  yoit  HOT  niaioecl  and  cotitiitoed,  and  i&W  is,  Me'«iicl  nnmatTieJ,  and  hath  hetn 

aittair^va.  ^^  ^^  duHn^all  the  time  la^a&rewid,  and  stHf  la  r^ady^nd  willing 

**     ^      to  marry  hhn  the  said  C.  l5.,  to  wit,  at,  he,  aforesahl;  and  Although  a 

re£i9ohable  time  for  the  said  C.  D.to  marr^the  said  A.  B.  hath  (laptisd 

.  ^  liince  the  niakiftg<pf  the  sax^fast-mantioned  proin&e  and  ifhdertakiog^ 

^  of  tH^  8|id  C.  D- 1  aiKl'  i^Rough  the  %aid  A.  B.  after  tm  nAilLih^  bfthe 

*  '^     said  last-mentllhed'proinlae  and  ondertaklhg  of  th«  aaid  C  d.,  to  wky 

^  on,  &c!  at,  Sec.  afifresatdj  reqtiest^  the  said  C.  O,  to*  tndh^  hoff  ikk 

said  A.%'1  yet  the  sai&  t>.  9*  not  regarding  his  a^id^l^fet^Rentioned 

pvomi^  and  mider^kAi^fbttt  contHvingf'and  fraudulently  intendihg 

crafdly  amf  subtVto^^ecdHe  4tod  defraid  tt|«  said*  A.  B.  in  &^  r^-' 

pect,  did  not,  n0r  woyld,  tiffih  aaid  time  when  he  was  so  requested^  as 

'  "^  last  aforesaid  of  at  al3]^ttme  ^^Arae  or  afterwards,*  many  fhe  sai^  A'  B., 

.  but  on  the  c^trarj  thibroo(  he  the  Hid  C.  D.  at  /he  said  tinllb  wH^n 

h^  was  so  requested  as  last  aforesaid^  Whftly'refbaed  thetii^  .erar  t#*. 

inarry  her  the  said  A.  B.,  td  wit,  a^^&c.  aforesaid.    Tft^the  dain^ 

^     ag#&c.  '  ,  ;  * 


•• 


13.  For  not         ^^  ^^^^  whereas  heretofore  to  'wit,  on,  &c.  at,  &c.  in  considerathn 

receiving  a      th^jt  the  said  A.  A  at  the'^^ciaf,  tc,  lUd  Ihen  and  these  agreed  with 

hltoli^c^'*  t^e  said  C.  tf  to  enter  ihto  the  service  of  the  aaid  C.  D.  as  a  h/Sfi 

ifStCs ser«     ..maid,  and  would  serve  her  the Haid  C.  D.  in  thkt  dpacity,  at  odAm 

ldcc.fi?).  wages,  after  ^e  rate  *of  Z.— .  a^ear,  to  be  ftier^fbre*%a*cl  by  thll  sIlA 

t  *^133l     ^*  ^'  ^  ^^^  s^(i  ^  ^-  during  her  continuance  In  such  service)  Ao 

the  said  C.  O.  uftdertook,  and  then  and  there  faithfully  promised  the 

-*  said  A.  B.  to  receive  her  into  the  servite  of 'the  said  C.  O.  io  the 

capacity  aforesaid^  Ad  tS  i^tain  aiic^emplly  ^rlh  such  servitd'at  die  * 

*^       wages  aforesaid.     And  the  said  A.44p^H,  Jl^^  ^e,  confiding  in  the 

aaid  promise  and  Undertaking  of  the  snid  C»  D.  heth  always  been  ready 

?  and  ^^illing  to  enter  into*the  service  of  tbe  sai^  t^.  D.  in  the  capacity 

V    r  •    .     sEJbresaid^and  to  serve  *liev  the  said  C.  D/ in  tAat' capacity  for  the 

"Wages  aftresaid.    And  aitftbugh  thefea^  A.B.  afterwiards,  to  wit,  ra, 

Sec.  at.  Sec.  aforesaid,  requested  the  setd^.  D.  to  r^ive  her  the  said 

A.  B.  into  the  service  of  her  {he  said  (#  Q.  in  the  capaftty  aforesaid, 

and  to  retain  and  .employ  iief  in  soeli  ilirvice  at  the  wages  aforesaid. 

Yet  the  said  C;  D.  tkdt  reg^Minp  hei*  s«id  promise  and  ondertakikigi 

4         but;Contn¥ing  and  fraudulently  inteitfling  craTtily  aiid  subtly  to  deceive 

knd  defraud  the  sUd  A.  B.  in*thi«  b^lft  <Ild  not,  nor  wt»uld>  at  the  sud 

time  If  hen  she  M^aa^so  requested  is  aforesaid,  or  it  mij  time  after-  • 

«i1)s,^ceive  the  aaid  A.  3t  into  the  service  of  her  the  said  C.  D.  or 


I 


(ditfe  ^cedents,  2  Wentw.  505^0    defendant  has  relRised  to  enploy  the 
SSl'^fMex  to  9A  vd.-pWMre  the  ser-    pUi*iff;  the  ^Bdaration  i^ast  be  spe« 
vice  has  been  actuaQyperforvi^f  the    oiaL'  SKastldS.   Coiwp,W.    4£ip. 
dedaraliee  may  he  for  work  andJMwuir  *|tep«  fTT^ 
genetaUy,  Fitz.  d02<^'befc  when  the  '  ^ 


tpmcAL'  oeolns.  .  101 

T^toin  or  cm|nofiier  in  such  •^nricef  at  Av«b  wagte  aferestldy  qr  i^hgi'K  19.  fok  »ot 
wise  tiowaoever,  buf^hollf  ntgtectc^J  «ii4  refused^  tod«,  whtrcby^  ***'*®'''*^* 
the  stfSd  A.  Q^'  rot  only  Uwt  ^n&  wat  deprived  tff  ftll  tkt  ptofit*  tod  ^  *  . 

eiAoiutneiils  which  m%ht  %iA  wo«ld  4Abenvi9e  hate  griieii'  i4id  9C* 
cruAdto  her  ffdki  enCcirmg  toto^fcTe  9^}€^  of  th«  %«M  fX  IL  Imt  i^ 
to^  avd  wai  doMted  of  Uie  1»e«is  sM  o^portunkr  of  *teiDg  rc^iAiMt 
;  aBdemplc^ed  by^-ind^n  the  service  of  divers  4>th«r^!^[pontylfl|ir<%'  » 

infiined  and  conAnu^  whoi||r  oot  of  servkst  and  mmMkfiof^iL  ibr^  long    . 
.spcice  (4  tUsct'to  'wit»  ibr  the  spaco-of  &rte*iEiolith8  tKeh  next  fol« 
lowirgi  •  and  was  and  U  otherwise .  ^^^  tnjArefl  'ealt  dasonKe^  to 
wIH  at,  &c.  aft^&ald,  &4U  ^      ^  '  ^  • 

^For  that  whereal  ltoretdfore»  lb  wit  ttf^  %c.  al^  %cL  ItyAcertitelS.  Ore 
agreemMt  theh  and  there  mafie  btand  between  the  said  A.  B.  and^tbt  ^^*^]^    ^ 
mAi  C.  Drit  waii agreed Athat  the  said  <X  if.  'fti^fd  take  Avn  a  cei^ fbr  nerper^ 
/  tain  messtittge  or  dwelling-hons^,^tuat/  fl^|^#«iid  aiieMldlMiild  two  ^^^^^^l"^ 
Vi^feher  mee^ges  or  dwelllng^hoiues  fec^lK  said  A.  B.  iR^eably  t6  ^^^  f^  p^. 
certain  plans  thereof,  ttien  in  mi  poeftMott  of  tfte  idi-C.  p.  and  ao  forttiiiig  the 
cording  to, the  particulars  aikl  hi  mfeinherfelloiring :  tMit  it  to  sajr^'  ^^  tifiaiit^'oMl. 
•Che  said  old  hoase  should  be  tAen  down,  and  Che  biicka^K^leaned  and^    [*  233 1 

'  -erorked  np,  8cc.  [^Set.oui  the  agreement  PverhattmS^  And.  Hie  aaid 
igr<|emem  byng  ^«made  aiftcrwards,  |^  wit,  cm^  Ice.  at*  kc.  \Muttml 
firomite»  aa  aritef^  1«  (n }.]  And  although  th^  Said  fit.  B.  4iath  alwaySf  ^ 

fto»  p?/e/^  pUhitiff*9, general  fierfomtance  rff  tkr  agrevmint^  amd  tfte^  . 
cial  fierfohmtnce  of  any  precedent  conctUieth]     Y^  4he  said  A*  B.  IQ 
fact  saith,  that  the  safd  C.  Q;  ^ontriTtnf^'and  wfpngfi^llf  aad  unJQstij  ' 

■  jn^iid^ng  to  injure  the  aaid^.  Bf  did  not9*#iv  woyld  fNerform  the  said 
:kgfeetnant>  nor  tns^said  ]^i  o&ise  and  undertaking^  bm  thereby  cralftlly 
«ed  subtly  deceived  the  ssnd^A*  S#  iff  tj^  to  wit,  thA  the  said  CD. 
wholly  neglected  and^oipirted  to  do  and  perform  ^qpftain  works  which 
were  requisite  aiid  necessary  to  be  done  and  pierfopQ^d  under  and  bf  *  ^  ^  / 
virtue  of  the  said  stgreement,  rffd  ac;pordin^  to  the  tenor  2pd  effect,  * 
true  intent  and  meaning  thereof  that  is  t6  s^jti  to'pull  dcwn,  BcC.  ^Here 
a^ecify  the  ^^ch\  accon^iT^  to  •the  factJ], '  Atk^t^tie  saiSd  C.  D.  idso 
thereby  craftily  and  subtly  deceived  th^said  A.  B.  in  this,  to  wit,  that 
the  said  C.  D.  afterwards,  to  witt  dn,  kc.  and  oo^vlrs  otlier,  he  did  and 
performed  certain  othtfr  works  Mchicb  were  re^site  «id  necei^ary  to- 
be  done  and  performed  under  aiMl  by  virtue  of  tlie  said  agreemedt,  in  a 

. .  >    •     . .  ■■.■ 

'    im)  The  terms  fCtbe  ififreement  are*  tion  be  framed  as  in  the  aacond  QQUutt 
(o  be  Stated  u  in  jthe  agreement.    The  .  of  xhe  aJtyre  prepe<fent,  it  mt|S  eithtf 
'lirecedents  wbicli  tnay  b(  classed  un-    be^  ilhe^wn  thiit  the  defeadai^  Was  to 
der  this  head  are  ?«ry  juimsrous,  see  .ka^  a  reward  (er  the  work  l|Hte  per-      ^ 
the  ladex  to  2  Weiiter.i->When1lieiLc-  *  formid,  or  th«^  he  hotuaftr  perfbrmd 
tion  is  Ibunded  on  a  wtten  agreleneftt,    it  and.  unakiUUlly,  5  T.R*  143. 
it  b  uftOal  to  f et  the  same^eut*  as.to       (a)  Bt^t  tl^  statesDent  is  not  abadb   . 
Hrhicl^ee  6  £ast  569.^If  the  dec^kra-  hitely  neeeisary,  see  2  Hew.  Bep.  i2. 


*, 
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M0LARATI91IS  iv  ^SUUPSIT. 


13.  voft^xbT  bad9;ii|artifictiils  «n4  luiwofl^linfike  maimer,  contrary  to  the  firm  and 

woRKj.      eflbct,bf  the  pfid  agreieiuent),and  of  hU.9Md  prowi&e  s^id  undertakUig 

^eooDd  count  '^  Mrlt»«t>  Scc*^albre«ai(L    And  wher<m«  alao  heretoforey  *to  wit,  on.  Sec. 

OB  ttme '        afpreMdy  at,  1^;.  «%resaid)  19  copaU^aiw*  tlM  the  afiid  A«  B.  at  tile 

^r  *  134 1      ^i^^^^'  ^P;  oCthe  mii  C.  D»  had  th^^oid  there  fetaymMl  and  eiftf>loy- 

^  ^  hpm  ttie  sa|4!C.  ^  to  talte^doWB  a  fedam  other  iBe«aiiag^  or,  dwdl- 

^W'lVy*^)  with  1km  afi^urt^^anapes,  and  t*  erect.  ai)d*J!>uii(l«dl«er89  to 

wit)  tite^othfi  mf^ynayes  omdwellk^-^iiomegi  with  th»  ^ppurtepances 

in  lieu  tl^6teo(  for  tke  flaid.  A*  B.  ugreeabU  to  certain  lU^n9^rM  fiar^ 

'etUars  ^nen  oftdHMf^  ^^fV^  Mi  agreed  tifion.  hy  and  h^tween  the.^aid 

Jth,  gn^  C'Jb.  A>r  cefttip  reasonable  reward^  to  the  st^d  C.  D.  iitthat 

^haif,  he  the  ssMCL  S^^undertook)  and  tbqn  and^her^  faithfully  pro- 

«pie4iii«  aaid'A-  JRi  to^ect  ayd  bufld  the  said  MidMsentioned  n)e4- 

siiage  iir  dw^iifiipirhoiiBe,, with  the'^^^urf^nancee9  agveeaffle  /•  t^  wu^ 

la$t  men^o^d  piki»&  ^litd  ^^0gll^lfir^^  YnSilfi  4li^ 

'  an4  in  8g|eiud»  siifa^tlMjVpd  Wrkidaafike  man^',  and  altfiough  the 

daid  C.  I^  did  afteawaids ,  j^d.  iefere  Ih^  commepcement  of  this  suity' 

.  erect  4iid  buil|^  like  ssi^  last^-vifiyio&l^fie^suages  or  djnreiUng4iouae^r 

with  the  appurtipailceQ,  ^r  Hi^  said  A^  B*  to  wit,  aty  Sec.  aforeflld\    Yet 

thiP  said  C.  ^.  vat  r^gavding,  &c.  bu^cootrivingy  &c.  did  tiot,  nor 

woyid,^#rect  or  ^uild  the  ^drlast-memiofied  messuages  or  dwelling- 

.    houses,  with  the  appurtenanci;%.for  the  said  A,  B.  amreeable  to  the  latt 

mentioned  A^9«  a^fULPticjUare^  witft^ood  and  firogen  maCtriaUyjfUid  hk 

asoundf  sumuitial^anc^  workmanlike  mannef,*  but  whally  ixiglected 

and  refuted  so  to  dff  and. oa  the, contrary  thereof^  he  tHe  said  C-  D^ 

erecled.aid  built  tlie  iaid  Jaiit-jpen^oned  yessuages  op  dw^lUng-hou- 

8fi8>  with  the  appurtenances,  dijferwm  yrom  and  contrary  t6  the  9fiid 

iastwnentioned  iilansafifi  pasctictdfir^  an^  wit/k  tad  qnd  imfirofier  mate* 

rra/«|^nd  in.a  slight,  .weak,  inarti^jal, 'anfl  Unworkmanlike  manner^ 

contrary  to  the  fwm^  and  effecl  of  his  saicT  l^st-mentioned  promise  and 

u&dectaking,  to  jrlt,  at,  Sea  aforesaid*^  [Add  anothei^count  similar  to 

f     '    the  ktst)  ofnitting  the  words  in  italictj  and  such  othqr  counts  as  may 

be  applicable  tQ  the  easel     '•    . 

. .         .'.'•'♦  ^ 

14.  Against  For  that  whereas  keretofore)  to  wit,'  oq,  {dp.  at,  Sco.  in  *consideratiQn 
fc  *^^ ul^  ^*^  ^^^  ""^  A.  B.  af  tte  special  iq^tsuK^  and  rtqu^st  of  the  said  C.  D. 
lyconduds^g  Md  thfp  and  there  ret^nedi  and  employed  the  i%k1  C.  D.  as  an  attor- 
bey  of  the  court  of  o^pr  s^m  lord  the  king,  before  the  king  himself,  to 


acmue  to 
trial  wiUioiftt 
proper  ctl- 
•deni:e  (n), 

,fl35! 


he  kii 


prosecute  and  conduct  a  certain  acydT  of  trover  in  the  same  court,  by 


(n)  IMlaiytionsagnnfltmii^ioiieen,  THe  law  impliei  a  contract  on  the  part 

agents,  9ic.  of  every  desoripUon,  may  of  an  atj^raey*  and  ihhers  e^nployed  foi* 

be  fraoM  on  the  yme principle  as  tbiB  reward,  to'  conduct  the  bunness   of 

form.    See  precedents  of  declarations  aiunlier,  to  *perfbi%n'  their  duty,  m  se- 

against  attorneys,  fice.  for  ^leglect^  in  la45dn  to  their  emfloyment'^ As  to  the 

the  Index  tbthe*2dT0l»eiWe«twdnh.  U^Mnlity  of  an  attorney,  see  4  Burr. 

s  — 


k. 


«n^  at  the  smt  of  the  said  A.  B.  agcdnsl  ohb  E.  F.  for  t^l^g  «waf  and  1^-  Afei'TwfT 
QOEiY^rting  tirliis  own  Qie  eeHaki  g«]oda  and  chattel^  *c)ainie(^by  hijrA  '^''^^^"y"- 
the  stfid  A;B.  to  be  hl^onn  prtbper  goedv  and  diMittels,  for  cei^yln 
reasenkbtofBes  and  reirardy  fn  b«  titfi|eibre  pai<f^  ibt  sdd  A.  B.  to 
the  <aid  C.  I>.,  he  the  Haid  €*  Bl^vndevtaBk,  flee,  to  proftcnte  and  con-    . 
dact  the^uMaetlen  in  a  propCr  bIMU  tM  dWgent  maimer  (o)^  Nevet-  ^ 

dwl^ss  tA  sard'O.  D^not  re|;ardtng  faiiaaid  pr6ni»  and  undertaking, 
hot  contrlviAg,'lcc«^id  not  nor  ^weW  prei<;cute*f>r  coirfiict  tlie  aaid 
ibtien  III  epkper  liellM  or  d^gent  manner,  Hut  on  the  oontrarf  thereel^ 
inps4«|il^d  aml^dliidiicted  the  same  %etien  to^ii^lil  in  to  Bh|ih){>er,  ttn- 
ekilfn!^  and  nef^QgMI  a  marni^  [in  npl  INhiog  a  ceitifikf  Mltniwent  be-  - 
lore  then  pr^pated  by^^toid  S^  Dt%nd  p«r{^rtihg«tD  be  a  tale  and 
aasignment  of  th^  said-  goods  and  chattels,  by  the  aaid  E.  F.  lAhe  laM 
^A.  B;8t«mped  accardmg  to  laV,«o  tttat the  same  T^k^rtikre^en  given  [  •  1363 
in  evidence  or^tfie  9^  tria^flhQ KiidactSDn,]  Ci^)  t&t the  said  A. B. by 
the  said  neglect  and  (efauU  oS*tM  saU  C JD^^'ihct^ehidf^  vras  bin- 
d^redtttd  pnprent^d^from  gMigMlno'  same  mitfiMenit  ki  ^evidence 
npon  th^Hypf  the  said  cause,  v*d  by  reason  t^iereel^  wias  afterwards, 
to  wit,  (S&c.  at,  &c.  aforesaid,  Compelled  te  suffef^liiijtoelS  the^aid  i 

A.  Br  to  ffl  nonsuited  in  the  ^d  action,  wMkrcby  lie  the  saici  A.  B. 
was  not  only  hindered  aAd  pr^ented  froa(^  recovering  t^ia  dkmages 
from  the  said  E*  ^  by  jwason  of  his  taking  aw^y  and  converting  the 
aaid  godds  and  chatM%as  afgr^stiiid,  but  liath  also^een  forced  and 
obligod  ID  pei^and  ffith  paid  to  the  said  E.  F.  ^larg^amiwof  money,  to 
wit, .the  sum  )rf  LJ^  ■  for  his  costs  and^^anges  iiv  and  about  his  de- 
fence of  tli^  satt  action  ;  aiy)  ha(6  alsorpaM  to  the  aaid  C.  D/aWher 
large  aum  of  wloBey,*to  wit,  the^sum  ^f.X.-*— «,  for  Ids  costs  and 
charges  for  the  prosecu^on  and^ondoct  of  ||ie  sai^^etion,  to  wit,  at,  €cc. 
•aforesaid.— rwf(£(f  tu^h  other  afiecifiC  tAimts  a^jnav  be  dhfiUcuble  to  tfi£*' 


'2061.  2  Wiis.  325.  1  Saund.  312.  n,  3«  ^tv  pf  |he  agent.  Rep.  T.  U.  309.  In 
and  of  othATSy  and  of  the  cUstinctioiu  aoj^e  oase»  it  is  a^visaUle  tiere  to  state 
where  there  18  no  reward,  5  T.&:  143  •  the  f>artipular  acl«  Which  it  was  the 
7  T.  R.  171.  1  Hen.  &.  1^.  Thi^ii^  fuly  of  the  dsfendant  to  jierform,  and 
uiual,  it  is  not  in  generalnecessary  nor*.  Vbich  allegalion  may  h^  intioducedja 
adrisable  to  allege  that  the  parQr  *  the  fallo#ii%  iray»  "  and  although  it 
against  whom  the  aatipiii  Was  depend  w[as  the  dutyTc^f  the  said  C.  I>.  under 
ing,  was  indebted*  Sic.  but  the  wcciaca-^  i^^d  by  virtue,  of  his  said  retainer,  aad 
tion  may  be  witho,ut'  any  inducement,  his  said  prbimse  and  undertaking,  tp, 
and  may  commenoe*Jvith  the  statement  &c."  {statiijg  the  particuUur  duty,)  and 
of  tke  retainer.  See  ^eake,  C  N.  F.  then  pr9ceedt  **  jfeverthelesa,  &c.''  , 
119.  Variance  ill  stating  proce^ings,-'  (/>J  The  statement  of  the  particular 
2£«^.  R.  726,  7.  ^  neglect  pfduty^  must -necessarily  de- 

(o)  It  is  in  gener4  proper,  at  lea«rin    pend  0(1  thgjdbrpnmsttmccs  of  each  par* 
ene  count,  to  declare  generally  on  the    tieulaf  esMi* 


y 


> 
■a 

is.  irqv  A«-      Fdr  tbi^  vberMM  heretofore»  to  wit,o9t  Sec.  at,  icc.;lhe  mU  d  D. 

^ooom!^     bargani^  for  and  bought  af  the^aaid  A.S.  and  the  aaid  A,  &  at  tbe 

15.  For  not      "P^al  instance  md  reqoftat  of  tb^  aaid  JC  JX  tfaenapd  diere  sold  to 

accepting      ^  |he  Bald  C.  D.m  M^e  quaiilifef •  >•  wk,  tan  loafls  of  wbaat».at  fha  rate 

^«^  (?}•      or  price  of.Z>-^^  for  eA*  and  ft¥biy«lbad  thereat  ta  be  delivered 

.    f  *  137  ]    ^  ^thdia^d  A.  B*  to  tba  8«M..&*D.  ifr  a  waek  tbel^  nmn  fcUbwing, 

*      at  ■'    .n     ,  and  tia  be  paid  fior^bX  Ae  aaid  t.  D.-to  the^Ud  A.^. 

on  the  delivery  thereof,  'Os  a^raaaidi  and  in  QtmiidefiiliMi.  theraof, 

and  thsft  the  md  A.  B.  at  tlie  liiie  spec^  instMiee\a)d  r^tMt  of  tib 

MCid  C.  D.  Mtid  tben  an^  theve  nndertakefi  and  fidlMdif  prof^a€d  H^ 

aaid  C  D.  fb*deliv«r  the  a^iAfivheat  to  blm  the  aiU  C«  !>•  fa>  ^  time 

and  A  Uio^piu^,  albreadd,  ha  tfie  «^  C«  Dw  i^dertapk,'aDd  thea  mh! 

there  IMthAiH^'yi^auBed  the-  aaM  A.  B.  to  aocc^*4he  ;Batd  whaatt  of 

lurf  firbm^m  ^  jjack-A  B^  amf  tofiaf  hini  '&r  ^  saitM  on^be  dc- 

' '  filrery  thereof,  to  liim'  the  mf4  6.  D.  aa  afaraaid*  ^&#  ahhougb  the 

aaid  A.  B.  after^rardft,  Aid.wid^  a>Ak  next  ^fler  di^  making  of  tbe 

aaid  pramae  aiid-anciertakio^  cff  ^C  ^SA  C.  O.  |o  4rit$  on,  8cq»  tft,  &c. 

aSDl^eaaid9  wAa  ready  and  wiliing,?aii^  then  aad  there  tefid|rod  add  of* 

fered  todeHaeafhe  aaid  wheat  to  hiaa the'aaid  C.  D.  and  th«kd  (here 

l^q«eated  the  aidd  C\  M.  to  accept  ttm  saftie,  and  to  pay  nm  far  the 

aame  dl  aforesaid  (r).  Y^  the  said  C.M^.  not  regarding  hia  said  pre* 

zftise  and  ondenakiogy  but  contnving,  ancf  craftily  and  aul>tly  intend*" 

ing  to  deceive  dkid  defraud  the  said  >^fi.  in  ^|^i>  behalf jdW  net,  i^r 

woiikU  at  the  aaid  tiua  when  be  was  so  reqfiesM  ds^aforeaaidt  or  at 

any  time  before  «r  aftar«K|fdS|  Hccept  the  said  ^rhea^  or  any.  part 

tiietcolj  of  or  from  him  tne  aaid  A.  B.  or  pay  biiO  Hbr  t|%  8ame>  as 

afaresaid,  but  thea  and  tBere  wholly  neglected  and  fefusec^  so  to  do. 

[^I/the  articli  widj^a^  ^aan  r^'wUf  a%  U*nwtf.4fe^  (9)  1  Salk.   113.  %ee 


I*. 


*(^)  See  the  pitcedents  b  Iddez  to  ^  ante/t24,  as  to  the  coont  for  goads  bar- 

Weatw*    For  foa  acoepdiq*  styckf  4  gained  and  toldi  aMe»  ^ 

(aat.  (SOT.    If  thace  wem  s  tp«ci4  (r)  If  by  the  ^erma  of  the  contract, 

written  i^;Teenent  between  tii%  ^*  tt  t^ere  not  incvi^bent  on  tl^e  vendor  to 

tiea»  a  eount  any  b»  maied  tharefm»  deliver  at  any  particular  plaoe^  but  on 

•Citing  mutual  proaiaas.   Aa  the  plain-  ^the'vendba  to  iptch  the  goods  away 

tiff  may  recover  on  the  cOttnta,  lor  gobdi  ft^th  the  piaintjfTs  premises,  as  is  ge- 
bai^paiaied  an^aeld,  althoosfi  the  goqds/neratly  intended,  when  it  is  not  other- 

have  bean  resold  (see  ^Esp.  Rep.  251.  wise  agreed,  (5  T.  R/  409.)  the  con- 

1  East.  (94.  t  Veaey,  job.  530.  7  T.iB.  tra^t  atioul<f  0e  atited  accordingly,  and 

6f^  this  caunt  is  not  abacrtptely  necea-  the  dmndant's  engagement  to  fttch 

aary.    It  is  osualt  ho^eier,  to  ^clare  away  within  a  spe^fied  time,  or  a  rea- 

specially,  and  this  is  necessary,'  in  or«  aonable  time,  s^dhld  be  stated,  and  In 

der  Co  recover  any  special  damage,  by  auch  ease  it  wUl'be^sufRcie'ht  to'avec 

rehousing,  &c.it  is  also ''necestfai^  to  the  plaii^ifT's' readiness  to  deliYer,  i 

deeUse  apeciall|^  when  the  ^payment  East  393.-3  B.  and  P.  447. — %T,  R. 

was  to  be  in  bills  of  etehaM^e,  tec;  see  13.                       ^ 


\ 


(9)  Vide  Sand^  fotd  Crump  V.  Tayiar  and  Lo^ett,  5  ygfrnt.  Mcfi,  Q9|>. 
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it»9i^0%  l^S^wf  jMif «^,  und9  h^*k9m  imi^  ofv^iiMrr  toiw  Mm  4^  »<»«  Iv 

^4l  eJ^mm<  ibi  re-Jumtif^f  ^kf^  g^O^  Mere,  ^taie  91kA  damage^    Add     *^oJ," 
€«fM«  fatt-geiads  bargstij^ed  ^mui  ^^4*  «^  -'•^^ftj^dy  4|ui  ike  acc^uni      [  •138]    * 
$m$d^*and  ^♦ff^j         ^  \   ' 

%  tfi»  WiA)  iMtMic<>ti>cr'  iy^oM^  #f  the  Wi^  Q.  D.  Wrgaii^  witb  ^^"{8^*7^^. 
al^  ttid.f(^  O*  to  hnr  of  faim  th^iatfd  -^/D.  and  ^'  tni,Q,  D^thm  ck&^/A  tiiiM»« 
and  tlM^afM  t^tt^idf  A.  fi.  a  UMrg«/4i/«^ 
mhi^U  ik^rmg^.  price  oCX^    ■  ,  tor  filkiiisinil  ^ery  l4Mt4herepi^  (|). . 


to  W«  delMrerod' iQrS^  mMC.  teethe  aaid  |..  B.  iii4ir«rQek  &#»  mn 

.C*  |>.  w  the  dij)>i|j  Viereo^aa-aibiB^ ;  ^^  in  ftonAdtwuJttm^hmt^ 
^f  «^  tii||r'lke  #kl  A.  B.  ut-thg  lik%jp^iiaii  fcc.  h^d'tli/bi-iiiKl  Miere 
H^dprt^JMr  ^iinA^i^ii^y  *frH»»i»fi  Wiy  liid  C»  p.  to^acce^  and  r«p 
#6if%*Che  «i^*«iih«fi^Md  Wrp^  i»i|fc  «^*tli9  ^t^e  a$^e  rate  or  price 
-afor^Aid ;  he  t^e  sjfii  C.  D^  v^^i^lh  li^«  Ip  deliver  the  m^  wheat  < 
dto  Urn  (fkuaid  A.  liv  aa  aforeil^  IfSk^iihrn^tht  atld  time  for  the 
d«|9ijreQ^  t^e  aakl  wl^t«^4piesaid,>iitTi  long  afiK^^^p*^,  atid     ' 
1^  «Md  A»  B.  teftb  ^Iwaf ^)b64t«ead7  and  jvyi^iag  to  4|pcep>  fAd  receiy*      ' 
4»e  aaid  whaat»  md  iq  nay  Ibr^the  saaae  auh^  aate^a  price  i|&>i#eaid, 
t9  Vit|  at,  kfi»  afoaeaaid ^  yai  (be  *i<iC.  D.  ^  reg«rding«  fcc.  bik  c^-  - 
trivi^g*  Ik/^a'd^dve  yid  dc/raud  said  A.  B/in  this*beha]f,  did  not     *"  - 
por  ^odfl Vyq^  t^^  ^^"^  ^fe^^^d) (rat  •    , 

th^.said  |G6eat,  fl|t  any  p^n  thcteof/dr  the  said  A.  fi.  ^{^c*  afore- 
aaid»  .*4^e||(irher^)>ut.yr holly  negtscted  andjetused  so  to  do^^^l^re-  C*  ^^3 
hy  th^  m4  A.  Bi"  h^Ui^lott  and  heaa  d^^ifcd  of  divers  gres^t  gaiaa  ' 
aiid  profits,  whkhm^^  aad  olftarwise.  would  hqyjjri^n  and  aceraeii 
to  him  iron  the  delivery  of  die  BflM«i|te»t  t6  ^m  *  the  said  A.  B.  aa 
aforesaid,  la  n^,  at,«|pc.  aforeiiiljl  \Jdd  o^e  Ir  #aofV  lii^cMi;comnttis 
varying  tJh  siathjf^eut^-Mdatl  af  teatt  6ne  count-ilkt'thatin  \  EaiU  303 
--^and  an  a^pwU^hf€d»^       .^  -     Ik  -^  *  •   ' 


I    *            ""^  a~^^ — 1  ~^ —  ^"i  ^^r~'^s^  "     "  •"  — ^--^ 

(<^  See  the  old  (brifft,  1  {.if.  Cb0  H>  *'^e'c^Mitnict^oift%)  deliyer  oi(  request, 

to  iy— 1  Rich.  C.  P.  54^  The  pmt  d  <Verrin|;  a  particttar  rdqiiest  i  and  in  a 

the  goods  must  be  ftate<(  13  East.  1Q3.  tfiird  couift«  to'st^te  the^coixtract  to  be 

3  B.  and  P.  453.  )f  there  %rS8  a  special  «to  deliver  within  a  reasonable  tlnoe. 

written  agreement^  begin  witly^a  ctuint  ireniAg  th|t  a^  i^asdhaUe  4iilie  has 

thereon,  '  '"                •—.-•---     »  _  *m        a-.'.»__*  ..  j    _^    .-__j.   _  k  _ 

a  precedenti 

the  addition ^  ,    -^       -  ^.    ,. 

ofthe  plifintSfr's  retfdinebs  to  pay;  will  3.    When  the  contract  ^s  to  deliver 

he  found  uS^ftif.-^It  h  a^?^a1ble  in  g^neralfy^or  on*  requi^at^  a  special  re- 

moft^cases  isTone  ^unt  to  att  oitlia  qatik  by  the ^liiotiA^  must  be  atlrredir 

whole  eontraet ;  tt^a  i^ceAd,  td^Ufa  . BT^.lHiW.     *    *                          '  ' 

Vol..  li.     "^           •  ,    S.^^  .         *      Q 


•« 


9 


17*^1^^  thtt  tiM  saM^.  B*  at  the  9pe<?al^ii#aa^  «Ki  «o^«tt  «f  t)ie  a«U  CD. 
n^tf  df  a       wsfuidr  bttf  Jof  bim.#|i  wa^  C.  D.  •  oaftua  li^ne,  at  iB^  fop  a  C0^«m 

>>o»|(  <»  1^  f>r{ce  «r  aunrW  mmi^,  to  wid^ll^avni  i|f  ^.— ^ 9  ^  te  ther^ipve 

W;r^       p^  iiy  Um  tb«4iild  A.  B^h^  tJ^ii^jC.  A..«m4ertf#^  ami  then  «Wl 
%c.  <f),         :iileve^iihr«%  prayiMd  iKr ^/Aa^.  tiiatiiv,  siitt  h«ai^  thui^iraa 

^c.  afii9ttMM»  a^*«L«ibpeM4  ter  tiic  aafd  hs^ifd  Hiiyjhf  €.  i>^ 

.   «  «idth«»W'th^.tiiidJrtfiilbr.th«  Mm*  the  a^>d  awft  ^  A':ii«v--^--i« 

MfifeMliaUf*,  diMMHiUi:.  |>:*tMBtriviog,  And  fra^filMaitiaiealtil^  to 

i^tir»ttie  aaid,  A>  B.  dM-gg^  yrfaim  »r  >iyyi1iia  #%t  ^^iT|ii»^tyt<l 

w^Ulfy  det4lffet^»hd  i/t^f^iudjii^  teid*  A.  B.  in  iM»9  tc^ j^l|it  tlie 
md  hbra^  at  tW  tiM of  |U  l|Hiiv%  f^liKe  nit^^rm^Mm  aiid..iiikkf^ 
MUog  «f-t|ie  8tf4r  a  K  ^ViA^Ul  %D«o4».hiitt.iD  '4|»  wlWiiy  tli«W, 


»• 


^♦^-^ 


I*   v»         ^-         -  V,     .\ 


MnUe«  fai  ^iler«i»  tee  1  Yin.  Abr.  tit    ontf/  h^  iral  ^e^emr^  lbf^tlr^«|^l(t 
ActMM  ^ise  'Jl|e«eit«  9.  k  i.  Com.    ehaler  «>  ivtmn  Hn  lwi^>  ^  anleM^ 
t%.  Aot^OQ  the  Gate  fotf  £kc«iw  -Jbty  ^Kfftcaaly  f»ifwlatt<i||^>t%^alwulj 
AV  6.  3  East.  44/S,',lt^wfB  foi«p«rly    dosp.  12  j^^en.  ^[L  i;>3.  S  g%  Rr.Vil  Jf 
inore  uaval  td.de(l|re  i^  caae  than  iff  ^  n^*  so  stipulated  ^t  ac«i(% '  liip  th« 
i^aumpMt.  iJougl.  1S»{  fvvi  of  Uite  4-    Ttr^ok  vf  toarraity  viftcf  ht  aupjtortod  . 
awnpflit  is^tfgiit  uslai  l^ftEattt45]i    without  returi^^the  b^A^  ffi*  even 
9r  {•  yokht.  Hep  141.]  ^nlie  fcfrm,  m    giving  noKcA  qf  Hib  uiMc^ndnM**  a^d 
eiaa  /tofr.  and  3  Wils.  40.  A  i^garramy    althougli  thep^t^aaer^i^  ttmA  i^ 
mtha  sale  of  a  lievMsUl  chattel  aa  to    hake,  h  H^  £la;  Mb  li'  T.  It.  136*  3 
41m  tight  thafetp,  is  gsiwitay  lasp^K,  ^>  ^  '^^*  But  Maless  tlw  iK>rBe»;&4.   , 

5  BhuCoim  49^  ^  14,146.  3  T*  ft!  0^  4f^  retun^d  aa.  soon  ip  ^  i^efect  ia 
Beake»  C.  N.  P .  94.  CixT  J|i|. V4. 1  tUi.  dlkcovered,  .or*  ^'  the  bor^  iiaa  been 
A.  w.  1  Salk^310V  {i  ^^fl«.  Aj^  274.    long  wor(^d>  the  ^purchaser  cannot  re- 

6  5^Aftr<  £<r/.  d.]  bii%  not  as  x^yf^  fight  cotfn  %ac^  th%*pui^litae-1i^ney  on  Ae 
Co^al  propeHib  Oougi<M^.B.  arod  ^ouf^^for  mdhej^ad  and  reoeiv^.  1 
7.13.  aB^«nd,P.id^),ira«%iid^\T.H.*l|6.  5B«B^^^  7EadL3r4.2 
oevTeyatoop  haa^en  eji0btttad,^6  T^  Campb.  410.  1  New.  Rep.  360 ;  and  ia 
60i.  Nor'  i»  a'  aNto'tti^y  cff  soundnei^  tl^sfrcaaessror^en  thepucchaaerbaa 
goodness,  or  vdue  o(  a  hdcse  or  other  4^Ared  the  hohe.  he  has  no  defence 
personalty  impUed.  2  East.  ^If.  3  Bhu  to  i^actioa  b|r  the  vendor  for  the  price. 
Com  45li.  3  Bla.  Com.  165.  3  Rol.  Rep.  but  must  pi^eed  in  a  cross  action  on 
^.  F.  N.  |.  94.  dee.  [Aca  2  Caimit  Sefi^  the.wsraanty.  Id,  ibid*  3  Eap.  Repl*62. 
4P*,  1  yhl^  Bgp.  9^.  |30.  dri4^43foAy.  •  4  Esp.  Bep^ 95.      *      * 

JB^  421.  $  Mm:  ifi^^.,  354.,  In  cofK  (lO  '^^i*  ^^"^  >F^!HfMUy  he  applied 
tracts  for  pto^ops  it  is'  always  vm*  to  any  lescriptian  of  warranty,  as  that 
pliedthat  they  are  Wboleseoa.  ZMiacJ^  the  lu»«et;wif.  <;iiree  Uma  vice/' Sic. 
^toph  166^  VoitJBreMin  v.^^Md^  12  [Agfnai^alwfrran^  will  pot  extend  to 
yohnm  Ref,  4$A.  And  ^pbe^  gpg^  are  gyard  against  de^Uflw^  are  plainly 
fold  without  the  bi^  lupriB|g^  a»  4>p-  ted  €«viQiii|ytK«o!biaeU of ^'a  senses. 
pottunHy  to  inspect  then,  itta  implied'  9  Blaci.  €^m.  16iA  ^tcir^ler  t.  Jittu.  2  * 
Diat  they  are  iKrahanuMeL  4,CMi|>b.   lc^me»  Ap.  303.] 


♦. 


pm  lu^iH  ttinng  m4  fiiiii%in.tf  hift-jiilWWi  Jg^aiKJaloiit  th»  fa^d^   , 

■Md,  iMdim4f nmi^  iha  tip.a^i^i\..  »ik  tfa^iOltf  «|<»tui  iaOwi» 

I'iMd.fi.  fiLjM^the  «M  Cjfi^*  JKi^rtkokf  aiM^  4l«^ W  iNiw  , 
faiUi%%  |iwti|iH  the  said  4.  S.  ^  aia^.li»t>iaiw#ard  htm^ 
at  Um  tioM af  ilpju'iil  arii  jjMWiafc  %it»  aMndf  9M!«rilieleaai  Ike  saM 

.aai<Ua8t-4ByilipiDed«terae»  at  0'ft.tlvi»#f  ,|^  igA  aala  thei«|if  waa  aqt 
aoi|f4,  #«er<a^  the  laaac  ^mdA  ttay^rtriyiylhirait  »4ec,  (^#  •<>«.  /Ac  ,  t*  M  ] 
j^«r  colbtf,  anxIaW  countt  ^  AbrW^vf/^  tti^anr^^  ^4|^  4iqr*  *«fV  9>y 

k9iuraeu%m  that  tffcct^'^»i  tktmt^ney  toM^t9,) 

.  Ikaithe  Aiil  A.  B.  etffeiaiJB^cial  Instahce/lfe   Wovld  deliver  to  the?!l^^,!^ 

—  %^^  ^     ^^  *      '        «        ^  view  on  %MIIC  CmIv 

tf^^^  lJL*X^^a|l  I|ff2|  ff  ^  tl^  ^id  X«^B.  of  jraat  value^  and  ckmnge  of 

Ynuldfiaa  j>^.^.  {^  tbp  t^  t^-.  D«  4l4Biyt^  tutn  ef  maney^,  to  inti ^^^^"^ ^*> 

the  wtji^^^'"^^^  Q^  lawful,  £cp«  in  exf  ba^  for  a  certaii\  Jtmj£%  of    .*  \  ' 

mkimsi)tt  ^id^  Qif'hf  the  aaid  p.  D.  undertook,  jkc, that  the  aaid 

tnpfa)  of  titai  tbe  fiaid  C  D.  wa»  then  and  tl)are  sajpuwl :  jand  the  aai4 

A».  fi.  jMrera  that  he  confiding  in  tt|e  ^(^A^romtte  aiA  uikderti|}ang  o^ 

tfie  «a%El  C»  Bu  did^.aftenrai-dsy  t^^wif ,  on,  l^c*  ai5rea^  ar»  Sec.  Vfore*    ' 

satd,  delivev,tD*th^*aiid  Q.^j  tf^e  said  hbrse.ofjhimltj^  aaid  A.  B.  and         ^     , 

did  also  iMn  aj4  tbiaiie  fi[^  to  him  the  sjitkl  C.  p.  the  said  %xusi  of  " 

X.  ^  iaV'CblQ^Xor  tl^^a^-  BMHre,x>{Jufa'thp  aud  C*  A*    ^et.    -^  ^ 

the  ayd  C.  D.  ofi^uig^  a^i^riittdfllaQl^  ip««P^  to  ii^  the  said 

A«  3*  did  not  j^fffehki  or  te^^  ^t^itf  fremiae  and  midevtakia^;*'* 

but  thereby  cnidl{r -and  subtly  .ffec^ved  the  said  A.  |}.  in  th\s,  tto  wit,         :  • 

thai  the  said  mare  at  the  tiro'e  aS  the  makii^  of  the  suif  pnmise  and 

undertaking  of  the  stud  C«  Q.  |s  aforesaid^  ^iaf  not  sound,  \>ut  on  the 

Q^trary  thereof  was  af  that  tlQie  ufaoui^,  whereby  the  said  mare  ba^  '  « 

-      ■      ♦      ,      -  _      rf  • 

'  ' '   '     *   i  '<<%  '  ^'  '  »^^ '    ' '  "^.    '  ''Kc — •'■■4P      '  ■  *    '— ^ 


(»}  0^  fei|tealttdaaKl|«ia»^f  un-rA.  30r,  fUk>.  60.  b. 
soaiidoeM^pyedy>»1|^#y^drit  being       (j)   Whaa  aoi  4bacpa|eaUa» 
atnk  ifl ttoatoi^lKar  the  b<aaab  n»K    Cwpb.Qt..  .        .  •* 
ia  «eittai(b^  j(ii«ai^ibe*ii»gatiTe'  ^^^  iVia.  Ab*  41. 
»of  ifca  «wfdr*af  m»,ftaMMi  €«  ^^.   ••  4e)  }Wift»' 
W«de^,  C  4*.  .1  SMMie  Ift^*,-*.^    *^^    .  . 


.t 


106  D^CLAKAVlOim  or  A«nD^i#ftIT. 


•     8«d ;  and  wfccwlif  ^kp,  (*iX#  #^mm^  ^Umrnge  :i^  ^^^tm^e  ^iji^dh^ 

Second «oiioi.  kaTc.  aa  ante»  Hd.)  4^  wliM^as ''atoft  d^tenranfo,  t(^  wti»  on^  «(C^«M«. 

«  said,  ati  «cc.%fov«md,  id  mmiOt^nAaioijAx  the  m^  A.  B.  at  the  lilt 

flpc«kl,  &c.  *ha<fr<hto  «od  lip»c<teil^yilW  tlfe'  s»i4fC^  Q^.a  eertm 

:  ^th(|r  horse  <^.hiiti  tiMf  8|jki  A/B#pf  i^reat  yaluii  llfMlha*^aMl;>  ptf^  t^ 

■i  -      ,  hatt  A6*#afid  C.  D^  a chrtajn  oth«r^ ^pgii*Qf  tlkmey^  c«  Mt>#c.  in  e^- 

%;pi'aad  Oieik  uiitMfeooM  ict.  M^l^  ^id  l«ftlfl»^i<4tM' dbn^  at 
Ihe  ifimii  of  9<ich  UaMieihioiibtf  exdj||^i|re,  waa  ^qfrid^  ^  ,M  ^M.> 
[*  lifi  ]  C:  D.  Witwhig,  «c^WUd  *i»Q|»perfoilQ  or  f^gard  huTMijtfai^WeMpoeil 
promise  anA^w^enti^gi  \m.  thffgby  oaaftUy^  ^fid  >ii«ate^  dlarf^ej 
tM/aaU  A«jt  Jd  this,  to  udt^^tltt  %he  nM  \fx^mm%am^  MiMv^iO ' 
^e  'of  ib^^aid  laat-m^ij^tBMMf  ^change  was'  not  *eodtid,  but  >tks  at 
^  fl^ttine-unsouryd^attd^th^Miy  l|^:«noa|yl  wa^  vaW  ti^. 

iiio:»ai#  AvB.  torwitK^^  fcc«,«foce«u4»^.^4i»</*-Jjhf  ^Mtment  ^  Me 
damage  miil  this,  tdmt^  «Bp<itl^«|lte, t^  141.)      «    -^^  #         J'  « 

.       *•  .  •      »•  •.■»-■  • 


ft        ^  ' 


QQBe|aii  ah.  '  '   lo  Coggs  xf.  Befpard,  2  Ld.  Raynu^]^,^'fi|{^  6.  J.  ^ikc%,uk(» 

Btdtinenta^  35,  6  ;  urrofq^crthem  fnderfive  AA^t  ^jb^poeittiini  er 

.Va^  delivery  rf  goods  to'tkr  bailee  to  be  ke/it  fiyr  JA^  btnlor  vrithmiV'fe^ 

ward,  .2.  Mhndi^tlHn,  of  Tommhiion  when  the  bailee  untt^rhkea  without 


use  of  tf^  ffikig  by  (jmiitfe /utJ/mg  rewkft  to'  thf  iaU^V^  ddlj,  Loeatio 
operis  faciendi,  when  work  ani  bbour^y)¥  iart  (oKfiding  are  to  defter' 

formed dir  bestdwed^on  \ffe  thhg  del^ei^d ;  3dlf,  I^^tio  operis  mer- 
cium  Vch£nd4ron>,  whfn  goods  ai^  dtlivered  to  a  fiuhlie  carrier^  or  a 

' private  fi<^son  to  be  carfied,^^The  resfieetive  liabilities  qf  these  several 

^bailees  are  considered  i^^he  authorities  above  r^erred  to^  and  in  1.  ff. 

I  p.  158.  1  Saund,  3l2,  rt\  2,^\df  In^fhe  fm^f^  "fi^g^^  a  precedent 
i^  given  ki^dttr  eari^f^rike  Jtelid^  that  usuaUy  occur  in  ^^mctice^  e^ceflt 
ihiiS  ^MapdhTUm,''al  h  it^h  s^'ii  deotaiptioHy  1  ir.  Mi  isl.  5  T.  R. 
i43.Ld.RayiH.*9t)9.        ;■*•'  '*    .,     ',  v     \- 

*»— a—^i    PHI      ■■      I ■_—■■-  ■       P * ^  ■!»    »  ■  1^     >^  I  n«  mi  ■  I.  ij     ,    ■ , 


mm^ 


(a)  SeQ  posl.  pj-ecedeDtaijtf'eksd }  and  2  CampI/'.  ^.    ' 


*> 


•«P9«AXi  ootnrap. 
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.   * 


Tov thtt  wbtrmst  Mretofere^ to  wit.  m^^lic.  $k(k^ incteiiridBm^     aoatjtst 
UtettffieMid  A^B,  4|^-^»t|MM:lftH  |ic.  had  caoMi  to  l)e  Mimred  to.  ^\^^*9. 
Ififh,  tiie  said  C.'D.emwii  •good*  wid  ^Ii«ltel%^l9  wii,  ftw.  of f|rml ig^^ST 
vdae,  to  yn%i  of  tlir  filUQ  4|f  JL.-^^y  to  bo  taken  oaib^ofi  and  nfeif  biiee  with. 
«bd  aocimljr  l^qjc  fay  tbw*«ddfCi«D.  far  tbo  add  A.  B.  ^  he  tlie.aaid  gj^'  ^^ 
Q..0;4iodtMo(^i4tc.,to..taite  iluo  .add.  prqpt^  cmm  oft  and  talaljr  and  i^  oi;  and"' 
alcmoly  Ve|^  4i|9;Mu^  e<i«hgHKL  cfifanel«4>r  tMI  aithil  4ik  ».  aM^  re-  ^^^^'"^ 
Mioet^tba^Mnne'toliini  the  aaM  A.  B.  t«ben  he tbo'olld  «.  O.  t^rid  f^aM» hia 
he-^heii^R^  aftdr^arda  reqiieatvd;  and^^Hough  the  said€.  D.  theoiaaaa  (7). 
Mi  ttielfS^hUaiKT  reccivtd  tho^  vtidjgcfoda  aqd  chatfolv  of  and  frbm  tlie    t  *  1^3 
said  A/ IK  ftv  t^i'ptjll^se  afcresaid ;  and  alttaiugli  fiie  lald  C.*9.  was        « 
MefiraMatte ti^f on,  te/at^'kc^  afdredldlK' reqiMintM by^tUt aafd^.  B^ 
fft  roi^elkn^ffi/aaid  goods  «M  ohattels  to  hhn  the  saM  A.  B.*  Tel 
ihe  mid  <>»  St.  not  jregardin^  •bia^ssid  prenae  tnd  uiMcitokkig^  Mt« 
jeoQtviving,  8ic.  d9l  not  nor'^^l4*ti^  4^  <^  V*'^t>^  <;>^  ^9  vid    . 
aafe^  ofr  8etgrelf^e^tllBr«a|d  goo^  MmI  ^battehi^or  i|py  fert  ttiaaeof 
I6#  1|^  8^. AlfB.  nor  did,  «or  jdN(bld«et  %»  uddtme  whe^'he  waa 
ao  voqplesl^  as  afoaewMK  o^it  atfjr' JKie'HiCer^ardfiT  rdloiiver  the  ssame 
to  the  sa]d  A.  BfiJut  on4hd'cdiiti%ry  tftereof,'  he  tfte  aaid'C  &«  «e 
'^^SiiS^Ql'T  pi^  cdroleAityuPondf^ted^hiniself,  with  respect  to  the  aidA  ^ 
food#lM  okntlel^^aiMl  lajk  so  little^re  thereof,  tl^  hf  and  through 
4MMlre%af«l^«ieai^  Aegtigekice,  faddesproper  cimduct  of  the  sajfl 
Of  B.'Mtf  hi»«eorai)tlin  ttmtjAMi^thediaid  goodi'aad  chattela  being  ^ 

^tAft  vaAie  aifoi^ss^,  h^po^  .aj|i»%ere  iVhoUjr  lost  to  ti»D  aaid  A^  B. 
t»wit»t,^lto,  }uaf^^A^^^Md^^9imi''%mdgJkndafU,\s  imf^^  undct^ 
Mt^^T&^eatt^  m¥aqme9U  omUfm^r  ^^^  smte^fint  qf  thi  want  ^ mw/ 
%^^^^ki*d^fi^dStaik'  ka%4cen  gvUty  of  a  canversion^  ot^U^/t  dmtbtfiU 
9ei<MHr'i6fte-rd/«o  mayt  beHaMfyU  fnoy  be  advha&ki*f^  (lecioPe  in  cot^ 
sddmffaMtniin  trover.     3  £aat.  61^  it-}  ^ 

►    •  '  ^'    '»    •         .  ♦      •*   .*  •'    •  ••     '       •  •  ' 

Par  that  <o£erdaa;htfr«MAMre,  to  wll|on,  to.!b;^ke.  !ln^Mlfaiderati«ii  QMiuMlbfaa^ 
tlMit  the  oaM  Jt  B/at  tldUpfdlLly  Sec/ wiaiiK;fl%B  tiiy^  ao  time  aeB  ao^^^^^^' 
deiittid^  tp  Inid  4he  saiif  Q  D^'  lN|,  and  'ivi^ld  stoi  Vad  ddlre^he .  aame  retjarniht 
to  himthe  said  0^*D.  in  hogtdkea^  andlMfk^  cf  llikt  said  A.  i.  ho  the  5^^-^  W-* 
oidd  C.  D.  undortbQk/  Sec.  to  return ^'tfae  ^d-^  h(%shoada  and  cMta  to^. 
him  the  said  A.  B.  iit  ;he  expiratidb'  of  a  peaaondhle  time  to  oe  allowed      [• 
fer  emptying  the  samOfOr  to  pay  him  for  tbtfoaid  ho^head»ftd  caaka 
at  the  rate  and  prlte  of  !«.!  M  each  of  the  saU  hogsheada  and  casks.  ^ 
And  the  said  A.^  eapidH|*«hat  he»  cdltfidiil|,  M.did  afterwajrdi^  to  nity 
on>  See.  afoiosaid,  and  ottfdiveVfti^^  days  al)d<4tas  brt|ioeiftb*i  dMT 
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It 


(y)  thy  ^yefl^tiy  ilttijjyiotti  lilbforl^aardamji^j^unletaUhaat- 
'.aalled  a  Jti|fairiAifii» 'or  a  hailmfcTit  of  trlbuuWe  to  a  degree^  4>f  negiept,  of . 
goods  10  be  %$i  by  ^e  bailee  M  die  *V^ck  a  ^iidfint  man  ^euld  not  be  ^ 
battovi  wklKMit  famf^^'tbor  bailee,    guUtjaid  the  t^a^  of  hia  owo'  yropcngr- 
3.  I^^Eaym.  9Di  ^^9fi^smt%,  ^»  dr   JA IM.  .4  Sap.  Hep.*  316. 
2  Staa«  1099.  laA  Ihi^  ^tjilae.  it  ^H^Joti^  •  >^><V>  ^'^^^    ^  *^-'  Vf  .• 


,v 


t 

A 


•    • 


Its  .     »«oLAmAvtom  it  MMixMir. 

AMi)i»T    w  <|k^  fiBi<h€—>yit  ^iftla  suit)  itell  mfl  d«ifft4vei»»l«rge^uani- 

*^^^*^   ,«•%  to  ifil,  ^y^  bggBheiidft,  JBid^-^  <»ito-^<#»,  y  the  iitd  <:>  Ik 

-  aiKl  did  then  «id  tbilp  seatf  «ii  deliver  the«niiet(^lin!>She  •iid*C/9. 

•  ]«  divsrsy  to  ^lii^i»i      bogaftefida  Md  — t«»  ctt*9)  o^hini  tiiOB«id  A.  ft. 

.  pt^r^mt  Wottfto  ^l^th^*fahie  offc.»  hri.  ytnrf^tfMHigfa  a-TOMoneliite' 
;  tkne  te  ^nipt^Dg  ^te  rifdllkg^ey^B  md  c««i(S9  'itaf  ^vnmndiig  |li^ 
BMfie  «B»the  sdkd  %i^B!i>4iatfl  JoAf  tuove^apsed*    ¥f^t3fe  fnidC  B. 
'  Dot  fl«^Btfduir|«  Ijft.  but  contrkin^,  ^c.  didooCf  norSvlMgldftC  ikt  •xpiMh 

*  idUioulfl  often  ivi«Med  90  to  do^etiyii*the /ud  ta|»^^ 
dr  aD/of  titftt,  to.Hie  sdf  A/B.  ndt  did^Qor  wool^p 

ftr  iiie«amey^aci^4tf  llcbV'attfae  rates  atid  price?  iliireiaidr  -At  tft 

'  iif^hrhr«heiea|f^'hagshead8«DdK!ailEJi^  ^^ny  of  them  Ib'M^aaid'A.  B* 

.  «r ^ap  for  tiie  aam^  ai  afereeaid,  ie  the*«a|;l  C.  D.  hajh  h^erto  wHoU^ 

.    Ikfligleeted  and  reftmedf ^d  atlB  Jl^ffl^Cl  ^^  refuees  lo  to  do,  to  wit>  al» 

what  reifftte  to  thffittypimi  of^mial^f^gniiAdd  tm^jfouTtk^  m^ffBOdiff 
istc,  sold  an(UMA0red^'-Jifb^4aJt  awdjtiikkitd  ■  Md  the  lyaaiuif 

,  •    '  4^%  '•     -^  • '      e- 

^W«  Fot  Ihat  wliemt  before  end  «t  the  tin^of  the  ,]iiaka4r  ^^^  P>^ 

^^^,    tyse  and  ond^flALing  of  tlieMM||l  CD.  hefeioaft^r  nesl  ftieniiibe^ 
3ll  A^nat  a  the  aaid  C.  D.  WM^ft  pairnbrekerij|%*iA^«t:  j^«»  AndtlMretpftd  llilM)^ 
^i^talr^'    tof^/io  wil,  on,lgr<^. at,  ifc.  tXOtJfilAi. wiwaOkr^Ocm  tkftthe  eriU 
piedie^V     A.*  B.^at^tM^speoial  insomc^,  ^9kd  •vi<fiiest  of  O^m^  C«ft.  h^  ihea 
.y  i^v  ^anithere^lMWDcd  tlMi|^li¥eredie  him  the  iiaiifC'  Pt.'ee|jti^gyi|lr 
^   ^      and  chatt^s,  to  wit,  |^t  of  him  the  said  A.  Btof  ^Mt  vlf^  %»^  ^ 
llM  vahro  4^f  Zv«*«^  «s  and  by  ,wa]r  of  pledjl^  to  Mm  tire  a^^^ 
a  cf^xudtiL  stun  iaf^money,  t6  ^ifif  t|ie  sum  of  Z.-.--^,  the|i  Mi  tfaerelid* 
^  ^  .Taiicpdby  himjthe  aaM  C,  O.  t^  the  saifl  A.  Q.'tiiereen„«he  the  mid 

.   V.         C.  l>.  voAe^k^  fy'^^Mke  ^  and  9P4Bor'eiCm<«f  Vie  said  ^foods 
'    ^a^icha^eisy  maji  the^lfftfeHtAMiuld  be  aWUcffipji  1^  th^^^i^  A«  B.  apd 
.'rede&rei^  by  himflm^  C.;IHm  Ijfi^flaki 

fa^d  C.  IK  tMrn  apijftttleri^  h^ihad  receifwd  tlie  8aitir.f»oda  and  chattela 

"  '  for  jtbe  pirfpeeoi^fyjWwi  th^  yilpb  afareeMd ;  yet  the  aaid  C.  D>  not  ro» 

garding,  fe&  biAiceiititving,  tcc<  diilipt  take  due  Aid  proper  care  of  thb 

aai4  glf^^  v^d  cNitteia  lyntf  the  'same  were  red^med  by  the  said  A.  B. 

^  and  redtftivered  by  the  aaid  C.  D.  to  the  aaid  A«  B.  but  «n  the  contraiy 

tberap^be  the  said  C/D.  Aen^N% jind*  whOat  |ie,ap  1^  tb&  cuat^d^ 
1<  the,  e^i^<^gBi#a>iattei}  as  aliii4||b^  f^iwit,  onr^c.  4ttf %c.  afor^ 
aaid,  toollf.  sottftle.  <mW4|(g^|^  ^ 

^chattels,  that ^tbe  same  ia#U^  i^]»  were  in  the  Qoaaeaaion  of  the  aaid 
C.  p.  for. thei  purpose  aforeaaid^^  tM  ^Ib&'A  the^ifipemWeftaanem 
and  neglij^eAce  of^^«  yaid  C.  ^.  in^bat1>eha]f,  bec^i^an^^were 
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«|^  tui,  ztim/KuAf-^^/dd _•  evmu  at  far  a  d«ipoj|m»,  ante,  US»ii|^ 

.  tot  ti»t^  wlnfym^facrclofiytt  ^|KJKk»  on^c. »!» Ice  in^^epidenitiaii 

ii«d  d9lnw>o  kit* c)if»ifiid  C  D:  «  ccAtain  ^i9^ (^) -of  bim  i(e  m^  the  hirerof a 
A.  B.  orgnMei«%*iydiit>to  vk*.o£  thQii(hi»  of  X,r-«Ns^f»r  4iimthftjpiil><><^^V^^ 
C D.  tO'^Mid  p^rfcroi  a  cei^liui  ifM*Mf  tkere^h,  to  vm  bom,  h$^ ^^/j^dT 
lOi  lukiiiiid^i^tim  t|ieikfe«  baA  ugaio  to»  fcp*  atbrMaidy  lor  certaio  fear  dWercnt  jomv 
«0D^l^j;eVflrdtl|tllc;sa&iJB.^tha^bel|ltf,^  ^'^^^'^*«'^-fof^l?h^ 
.4iertii9kp'.|(&  tti^«  the  lii^^*  D.  yould&oc.^/N-  perfoaiEi  aootU^r  ^  wm  hind. 
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dtfeiwst  jpero^f^  with  the  said  hoiae  then  ^tb^  said  joM^  fitntti  fta.    f  *  ^^  1 

<pi  k#,  fdxyi^liani^'aiid  fipom  thence  back  again  to,  &c^  aftfesaidiaod 

ibat  If  woi^  fade  ind.ui^  tlie  ^d  boriit  in  a  yptlifgnte,  eare&il,  and 

|^pa|»  manner.    Jjfik^  t)^Md.  A.  fi.  f^y^JCfh  tb^t^he,  coofidii^^  &«^  did    • . 

liftellirai^t^.'iNflk  ^  Sec.  tfEite««d,  at^  Scc^ipibr^Uidi  let  to  hic^^  and 

deUrcr^;«tt«t  horsl  .to. the  «al^  6^  Xf,  fpA .  tbe  said.C.  D.  then  and        ^  ^. 

tti^  kired^eo|I  isMired'  tbe  jawia  |il  and  ftom  the  said  A*  B«  /or  the 

fmipdi$,  and  ^iipoB£  ttke  tem^  aibreaaiOf    Yet  tbe  taic^C*!)'  not  re- ^ 

pac^i^hc.  ^t  eoiatlifb^  lce»»'aftei^»ala^  toviitimh  Ace.  aforesai^l,  .  . 

vf^o^  «n4,|Aqrf9QA|6d  wjnh  the  efid  i|ei^  another^and  dbfferent  jfumcy    .  %* 

thyk;  ^  laaj^  jaMntof  fromf  Igp;  aliqiiesaid,  to, .  &c.  aforesaid,  and  fir^fpi 

tlMfice  bae£  a§fyn  ,t^  ^€.*^rei|ld)  ;thrifr  la  to  sa|r» «  certain  jeuijpey 

fimri,  kc.^efoarqpiAdt  to^  %ee.  abr^^aidf  ind  Mm  th^^ce  to  a  certain 

piafe  cidlcd.'^-^»in*th6  countjr  <ff  — -i^  iind  jthence  back  a^m  to^  *>«  *  '  , 

■    \.j>VdreiiiM,  iDfl  in  gftng  and  perfiornfiiig-ilhb  said  htst-menuoMd    .  ^ 

jkini^rl*  iftteaaid,  he  %  aaid  ^.  D   so  t wmateately^  ViOtinUp»    V 

carelesaly  aad  knproperlj  »ede  and  j(ietf  the  said  horaetTtb^  \^.  neana 

ef  i|ie  s^v^^  p^nises  aftNQp«ai4^*^#*aai9  horse  became,  and  was 

gftmijr  lanied^'aqA.  b1(|||»  ||KbK>'llim#iid  an^l  ^cM^miJht  a  Wi|)g'  space  • 

tif  time,  ic^jvity  mbigrty,  ^nd'il^fing  aH;  ^Khfeh  ^m^^  l^^e  said  A#  !• 

lost  i\p^  was  depriyed  af  ^e  uae  and  bene^t^  hia  sahl^herse^  and  also 

ahecebjrthe  said  horse  then'ai^  therd  heca^ne  and  «^s  yreaUy  dhmaged, 

lessened  m  value,,  and  •s'poUed,^  wit»  ^y  r^;^  -afo^a^. .  T^^  aectni/ 

aomit  U  usually  f err ^Hding  t^  hoiffs  unmtMerjitelif^  arid  i^^/oU$w9 :3   ' 

•— .^o^And  whereas  also  'heretofo|e*,  no  wit^^%&c.  aforeftai^  at»«&cCk  9i|eond'<oant. 

albreydd,  in  consideratipn  ^t^tbe  said  A.  B.  lyt  tbe  like,"  te.  h4d  let  ,     . 

Ut  hire  and  delivf r^» lo' iiim. tlfe  said  C.^c^^certain  otheth^rie^of 

him  the  seid  A.  p..of  gg|ySal^,it»wjyt,^fthe>jUie^vfr*  ^<  >^  be  .  £•  14^   , 
xidden  and  used  bf  the  aaid  <t  D,^  hfJito^ml  t.JDi  «ndef(|c>ok,  a^d 
then  and  ^h^  iei4|ally  ptanivd  t|lf«tai(}yi«ft.'tof|Ap  «ef|.nse  t|e* 
said  le^tt^^^tpwfd  hjirae^in  fi  moli^^l^  carielcil  and*  pwiibr  ^Nine^ . 


•tAmttt^mfiSmt^ 
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(ff)  liu4  is  Qstiei»*tl«mgirt6|inMd,^t|^iro^   «M  bridle  sad  teddle.* 
any  dou&t  i't  may  fierhaps  fceill^visable, ' ,  A^firer  m^let'abothar  ride»lNitabor« 


-when  applicablcwtP  IheiMHf  tp 
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*ABd^  although  the  saU  G.  /D^  tfaeiMOid  Uiere  faid  end^rtci^ed  the  aftid 

jpft-meiiueTOd  horgb  of  aiid  Iroas  the  said  A.  Q.  far  the  {nirpcNi^  l|8t 

afi»re9aid  ;.  |ret  the  said  C.  I>.  not  regardb^  his  laid  lassmneatioDed 

prenriae  a^d.tfodertakifigf  \kkt  coDt4viDg;^  &(v  did  AOI  nor  would  rifle^r 

•  use  the^  aaii.  lastHjaemloneif  hora^Jo  ^  moderate?  ^iiMful^  or  ptoper 

manner,  W  wtiplfy  negated  Aid  renised  «yt»  dp.    A^  dv  Ihe  ci«i» 

V«7  thereof,  het^  aaid  C.  lf..after  the  maUlig  of  Ma  aiu^  laat-m^ 

tioDed.^voniie.aBM  updertalihf|;9  to  wit,  oo^  9ce«  albr^sai^r  ai,  Sec  afbr6- 

-  iaid,  so  carel^sslf  and  hnp^fA*ly*]y>de  and  4sed  the  «4f  laet-naea^ 

t   ^oned^horse,  that  by  ineat»a^thereof,  tie^^iaid  tas«nenfiqniBd  ^ars^  h^ 

came^aad  was  greatly  lamed  and  hurt,  fa^d  so  reoiatoed  mid'^tiptied 

|br  \  long  space  of  tkn^  to'lvit,  Iritherte,  Airing  aU  wliteWtimis  (mt  the 

said  A.  B.  UMeby  lost  an4  was  deprived  of  the  use  and  *b^fir  of  tfte 

sa^  Jast-naemioned  horse*  and  also  thereby  the  saiiK  tatftaneniKinM 

liorae,  being  of  thr  ^alue  aforesaid,  t>ecame  «nd  w|is  greatly  damged^ 

count  lessened  In  valine,  and«spo|led,  lo  wit,  at,  fco#i»afi}M^d.--{/;^  rAcrv^«t 

^'  any  doubt  whether  the  infvry  were  occa0^aed  by^  mftt^fin,  rftf^ng^  it  i$ 

K  *  advisable  to  add  a  eouut^eaiil^JirkiUi^  to  the  ktty  but  tttaHm^  t^  dtfend^ 

htU^9  fitomUe  to  have  bem^^  thrift w&)(;Bt  he  shotilf •so  have  the  usif  ol^ 

the  si&d  last-meiHioDcd  horse* as  a'forej^ii^  he'iic^ttM  tak^  doe  and  proi;. 

.  ^.  ^      per  care  thefreoi"  encf  av^efringh**  thaif^ttte  defebdait  }iitf]  thems^;  ke. 

^       -  r         md  that  whilst- hr  so  had  the  i|^,' ^cHi'e  did^if  take  dt|if  and»proper 

caCfe  thereof)  bof  ^olly  neelecied  8o<%A  Anif  iiy  <Aa9>  thei^W^he 

sai(t>  htst-raentioiSed  hct^se,  on,  ^c»  j|acaxpe  alid  y^^  grBetly^damag^ 

Feorth  count,  to  wit,  at,  &c.  afehesai^fi'^JJ^i/it  nukj/  oho  IftHidvUMo  y>  add  anbither 

-  "    *       count  J  stating,  « that  wheneas  her^ofore,  to  wk^pn,  ttr;.  at,  ^.-  in  eott- 

nderation  that  }he  piaimiTr,'at  the  special,  &^/iiad  d^viired  ^  Ae'de- 

.  ^        \    isndaijt  a  certain^i^Mir  horse,  &c.|to  be  hed  and  usedby  thdNfeMidao^ 

[  *  148]      (omittim:  ^\tafemtnt  jir  *hif^  defendant  undeftopK*'*  k<?:  stating 

the  promise,  as' faiths  cocln^]a%t  sjIggfe^A.— if  ihe|e  baldly  deijaaM 

£sr  hdvae^hii^s,  add^M  eemnion  nkmiKI^  mt^antg/  5|,  'i(Kd  the  aconXuk 

stated^  and  breJfehC  *     •*/.',*'*       4  \  *      * 


.*H 


-^*^!i?*       That'wfeereai  bAeti>fore,  to^t;  on,  £«;.  at,  &<;,  in  oDnsideration^faat 
*  aiste%  1S3«     '      '     »     tk  '         '^*>  ,•'  *  • 

33.  F6r  not     ^  ^^^  ^'  ^*  ^^  ^^  ^I>e*^L^  l^c.  had  \eX  to  hire  and  delivered  to  the 

taking  csre  of  said  C>  DT  certain  honsehold  fumitujfe,  goods,  an4  chattels,  to  wit,  %tfi. 

nitiirc^^te  "  (enum^rfHe)  fef  the  sHi^  A.  B.  of  gaeat  valu*,  to  wit,  of  the  value  of 

hire  to  dcfen-  X^-*,  to  be'had  and  in^d  by  the  said  C^  D.  iofm  cei^tAn  time  in  t)pit  be^^ 

daiH  ib).         1^  agreed  upon  by  ai^  between  Che!s^d'  A.fi.  and  the  said  C.  D.ito 

*.  wit^  froW'^i^te -^^  lie^tbe  seU  'C.d!  t||^€rtoo^  i^c  to  take  due 

and  ptt^r  care  cf/ttt  said  ^Mhisefaol2jfjiifikure,'goo§B -and  chattels, 

i^d  to  sSodeiikf  the<satif6»'Ae  thi  sM  A.%.  at  the  eKpiraition  of  the 

fime  Ar  wtiieh  the  same  %ere4»iet  to  hire  m  afbresai<^  'aM  although 

the  said  Q;  fit  then  -and  there  iufi  and  reaeived  the  #aid  hottsehiold-fui> 

P        .•*•*•'  Jt 
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iiltiil-e,  goods,  «nd  oh«ttel8,.of  fnd  ffom  the  sm  A%  B.  fbr  tlie  ^f|]#tt    A^Amw 
afore«ud,'Mid  although  the  tiroefor  wfafcB  tlie  Bime  vece  so  let  to  hlrs     baxx^vV- 
M  aforesaidf  hath  foAg  ssnce  elapsed ;  yet  the  said  C.  D.  nqt^reganSi^,       ' 
fcc.  hut  contriving,  Sce^  d|d  Dptf  qor  would  take  due  and  proper  cai^e  af 
the  8ai4  househoM-fui^niturte,  good^  and  ^^hattels,  or  at  the.expira^loii 
of  the  dme  ^r  winch  dke  jSame  were, so  let  to  hire  as  afbresaid,.Qr  at 
any  time  afterwards,  re-deliver  the  same  or  any  part  thereof  to  the .  ' 
said  A.B.  (although  he  was  afterwards,  to  wit,  on,  8cc.  at,  &c.  albresaidv 
rel^uested  By  the  ^d  A.  B.  so  t<c»  doO  but  t)0  the,  conMf^  thereof  he     ' 
tiif^salB^.  D.  took  to  little  care  of  the^aid  household-lumiture,  goods» 
in^bhttfeliB,  that  Hff  andnhr^gh  t&e  piere  negligence  and  carelessness 
.  qf  (he  aidd  Y>.  D.  in  this  behalf,  a  great  part  of  tl^  said  *  household'foN 
Jiiture,  gt)ods,  and  chattels,  to  wit,  Sec.  [here  specify  thetn}  i^f  the«s<ii4 
A.  B.  4f  great  value,  to  wit,  &c.  became  and  were  wholly  lost  to  him 
Ike  said  A,'B.  totnt,  at,  Sec.  aforesaid.— fTA^  $tfond  or  other  s/iecial 
twinU  in  a  ca^i^  qf  tfifg^nature  frequently  var^y  U  may  be  ^advigaSle  in      [  *  149 1 
general  to  iddm^uni  gtatBifi  tKicHveryi  to  the  defendant  to  be  u^ed  ge* 
nerflUf^  and  not  wtatfng  that  ^e.had  tl^e  tAe  qf^tkem  for  any  particular 
purfMfi^  ortimei^i'c(ff^fiing.  the  ptoihiBeand  breach  merely  to  the  eare, 
^Afic  good9j^ff>  th^rehe^any  demUftd  for  tie  u%€  of  the  furniiurr^  and 
the  copij^n  couhtay  ut  Qnfi^  56)  and  the  account  gt^ted^  and  breach.J^ 

K       k  -  •  ■  •  .  '  • 

.^For  thal'M^reas  'the  sfid^C^  P*  before  and  at  the  time  of  the  makbg  Xoeotfo  opeti» 
of  hk  proniiae  eiid'  uoderttfkihg  liereinaft^  next  menUdbed,  #Ra  ^i /''ek^anm, 
,  watch-maker,  and  the  ^kid»  andi»ttsine8s  of  a  wafch-ftiaker  then  fb^  jm.  Against  a 
lowed  and  larried  on,  to  wit,  at,  8cc.    An^  thereupon  heretofore,  to  waiel^-maker 
#it,  OU)  Sic.  at,  &c.  afoMsaid,  in  consideratioif  tl^at  the  ftajp  A.  B.  fit  the  ^^'Slifve,;. 
special, *Kc.  of  the  said  C.  D;  had  then  and  ther(i  del^yered  to  him  the  ed  to  ftimto 
shid  C.  JD.  kcevlain  watch,  of  him  the  sa^  A.  B.  «f  great  value,  to  wit,  ^P^r  W^ 
of  the  rJkm  of  Z.T-i»,  of  lawf^iW  &c.  to  be  repairod  by  him  the  said  C.  D*" 
in  th^  way  of  hivssid  trade  or' business  of  a  watch-nAaker,  for  |«asoi|a* 
ble  rew^dy  (d)  to  Be  therefore  paid  by  the  said  A.  Bw  to  the  said  C.  D*  - 
be  tbe-said  C^D.  undeAook,  Sec.  .to  repair  the  laid  watch,  And  to  take 
&e  and  proper  eareiherecl^'u^tii  the  same'slmuhf  be  returned  by  the  , 
said  C«  D.  tatheWd  A*  B.    Yet  th6  said  C.  D*.  not  cegarding/  fccu 
bfot  contriving;  8cc.  did  not  nor  would  take  due  ao^  proder  care  of  the  , 
said  watch,  until  the  same  was  returned  by  him  the  said  p,  D.  to  the 
said"  A.  B.,  but  on  the  contrai;y  jiiereof,  he-  the  said  C.  D.  after  the 
making  his  said  pf^mise  'and  underts^king,  to  witt  on,  ^c.  afivesaid,  at,     '  ^  . 
^c,  afor6s»id,  so  carelessly  i(^  negligently  J>ehaved'and  conducted       . 
himself  with  nespect  to  tb^  s^i^  watch,  tl^t^x^and  j^ropgli  the  mere  '    : 

carelessnefl|s,k'neglig^|Mi^^4iqd  i^prq;>er  epnduct  of  the  said,  C«  1).  in 
that  behalf,  the  said  ivatch  being  e(  the  value  aforesaid^  became,  and 
was  and  still  i%wKolly  lest  tp  the  4ad  A.  B.  to  wk^  at,,  hL  aforesaid.—' 
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>w^ 
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(e)  2  Went*.  lo^  afilr  '  i*}tHiiw.mt:mt. 
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AOAivrx     AM  whetMB  iiso  afterwardty  to  «it,^on,  &c*  afiwtfaM,  at^  Ice.  afbre* 

Secdfd  couW^^'  ^  consideratioa  Ibat  the  said  A.  B.at  the  tpecu^  lie.  of  Ifthe  said 

for  not  redeli-  C  Dl  had  then  and  these  deKvered  to  the  said  C.  D.  a"  certain  other 

ilnitc?.  watcbt'of  great  Tsdtie,  to^wit,  kc.  to  be  rectified  b^  him  the  said  C.  D» 

[*  150  ]      for  reward],  to  be  therefore  paid  to  him,  he  the  said  C.  D:  iuidiertook» 

kc.  to  endeavour  to  rectify  the  said  last-mentioned  watch  "within  area^ 

^onable  time  then  next  fcjlowiog,  and  to  deliver  tde  sane  to  the^  said 

'     A«*B.  whenever  after  suet  reasonable  time  had  elapsed  be  the  said 

'    C.  D.  should  bo  thereunto  requested.     And  ^i^hough  the  %aid  C  D. 

then  and  there  had  and  received  the  said-last-menfianed  watqjh  fbr4(io 

"^  purpose  last  aforesaid ;  yet  he*  iipt  regarding  'his  said  last*mentfdiled 

promise  and  undertaking,  hath  not,  althougb  a  reasonable  ome  for  rtcr  - 
;  tlj^ngthe  said  last-mentioned  watch  hath  long  .dnce  elapsed/ and  the 
said  C<  p.  was  after  such  reasonable  time  had  elapsed,  to  w4t,  9^  Vc,  , 
ltforesaid>'i(t,  Ice  aforesaid,  requested  by  the  said  A.  A.  tfo  t6  do,  as  yei 
delivered  to  him  the  said  A.  B.  the  said  last-mentfofted  ^atch,  but  hath 
hitherto  wholly  ne^ected  and  refused  so  t^  Tdof  to  wH^  nit,1kc.  afore- 
md*'^[^jfdd  count  fin*  mfhey  iad  and  rexcfifed^^^Tf  i^r&be  reashiito 
upfl^ehend  that  the  defendant  hcCb  bten  gMfity  qf^  a  cirfveifahn^  it  vfutyi 
h£  itdvi$aHe  to  declare  in  caacyvntlta^connt  m4  tvov^j  9  Eitat,  62.  70%1  *  * 

35.  XfamsC  a  For  that  whereas  the  said  C.  D.  {lefore  and  at  the  time  of  tbe^naking 
forbs^^^'  of  his  promise  and  undertaking  Inreina^^ext^  memioned^  was  % 
hamper  den.    wharfbger,  ( 1 1 J  and  the  bi|sineas  o^  a  WhaKfing;^  used,  exercised,  and ' 

▼eredtohim  carried  on  at  aiid  upon  «  ceptahv'whapf^  c^nmiQiilF' called  .or  known  1»* 
tobe  shipped     ^  ^  ^     »  J  t^'-  .        j     «••-•.'  _»- 

by  a  particu-  ^^  nam^  of  »         ■,  tttuat^and  being  near  to  and  adjoming  the  river. 

lac  vesael  (e).  Thaines.  in  tht  city  of  L^mflon,  to  wit,  fit,  Ice.     And  theredpoli  hereto-* 

fore,  to  wit,  otf,  Ice  at,«cc.  aforbsaid,  in  consideration  that  the  said  A.  B« 

at  tl>e  Special,  See.  of  tMe  said  C*  D.^hsftl  Caused,  to  be  delivered  to  the 

[  *  151  ]      said  C.  II.  at  and  ufoaTCbe  said  wharf,  a  cexia|n  hamper9.contarnitig  *cep* 

tain  goods  and  chatt^s,  to  wit^  Ice.' of  the  said'  A.^ET.  of  grdat  valui»,  to 

wit,  of  the  value  of^X.— ->^c.  to  be  by  him*  the  said  C.  D.  j^^ly  and 

securely  ke^t  at  and  offt>»the  said  wharf,  and  tvouk  thence  shipped  in 

and  on  board bf  (i  certhiH  MJi  or  veasely  for.the  purpose  of  beiAg'  cari 

lied  ali4  conveyed  therein  from  the  river  Thames  aforesaid,  to  a  car* 

tain  place  callei).  Ice,  ibr  reasonable  (f)  wharfage  and-  reward  to  the 
•  *t  •  ,  •      • 


i^fc    ■■^■■. T     ■■    I      1  I 


■       •  C 

.(4  A  wharfiB9fcrj[t  nb^  IJke  ac|r->'   Peak^li  K.'Q.  114^.  See  pf]pcedents» 
rier^  responsible  at  all  evphy^'forltie  '%  \tentw*  Index.  7  T.  it.  171.     S 
safe  custody  of  goods  intrmisd  td^is   "^Tpatw.  21. 
caie— he  i%  liable .  only  *  when  .*fae'  is     ,  (f)'9  Vpjr.  Rep.  458.     , 
gnUtyofnegUgeaee. ''See4T.R.581.    •  •         .  ^*     ' 


• 


(U)  A  forwarder  of  •goods,  app^^^  ^  resemble  ji  whaibiger,  and  like  him 
Is  a^f upsnsiihti  ss  a  e^H1>»  esrric^  •  Itoberta  v.  TVncr^  18 3»)bifc  Jg>  9^\ 


/ 


taid  C.  0.  In  that  Whalf,  be  tlie4rf!d  C.  D.  uhdeitodk,  he.  that  fce  tfai     agaikst 
taid  C.  D/ would  lafttf  and  aecoralf  keep  the  said  hairq»er  and  iU  coq-  .   f  ^\^***' 
tenti^ibFasaldf  at  and  upon  the  aaid  wharf,  and  vrptM  ahip  the  Mma  iH    *!  ' 
and  oa  board  Af  alieL  aai'd  ship  or  veasel  in  manDar  aUd  for  the.  purpoae 

.  cformaid.  ^nd  althangffa  the/said  €.  D.  then  and  there  had  and  re- 
cmad  the  said  hamper  and  ka  contents  afofeaiad,  and  0ouid^  and  mi^t 
and  0|ight  tp'haye  ahqiped  the  same  ih  and  on  'bpard  of  the  aaid  shipf 
oryessel)  Hi  maanet'  and  for  the  pjirpose  afbveaaid';  yet  the  said  C.l>4 
not  regtBn!i|^,  8cc.  bat  contriving,  Set.  ih  tl|i8t>ehaif,  did  not  nor  wouki 
sa^ljF^ni^aecurety  beep. the  said  hataper  and  its  contents  aforesaid,  at 
and  i||K>n  thie  and  whar(  nkr  M^  tde  same  iqiuid  «h  b6ard  ofthe.aaid 

.  sAiip  or  vesAl,  in  manner  and  for' the  purpose  afbrctsidd;  but  on  tM 
comrar^  thereat  he  the  said  C.  D.  so  carelessly  and  negligeittif  cdn« 

*  ^neted^hixniaelf  lb  tlusTJiehalf,  that  by  and  thrgmgh  the  niei*e  eareftss- . 
Mss'aiidli^lflifimce  pf  1M  said  C.  D.  and  his  servants  in  that  behatf». 

^ttt^eaid  ham^r  a»d  l&.cof^fnts  aftresaid,  bitng  of  the  value  aTfyresaid) 
became  abd  wVi^  wholly  lost  ttf^hc^'^d  A«  B»>-^^  wit,  at,  Ice.  afere- 
ludd.     Aq^  wliereas  atso  llleret&fere^«V  P^>  ^)  ^c*  aforesaid,  at,  Scc-^^pond  eornit, 
flfi^Afiih  cof^fci^itWi  th^rdj*  said  A-.a^  the  like  special,  ^c.^^%!^^, 
b^d  cauyad  to  -he  delSveiM  Itfthe  isdd  C.  IX  ccrtam  other,  8cc,  of  the  per  od  board  " 
apM  A.  Ik  of  .great  v^^u€5:t^  vait,  lc«.-to'be  by  b'im  thesa|d  CD.  safely  J^JJ^^i""* 

.tt^A  secureiy  kept  and  taJ^A  care  ol^  igpd  shipped  within  a  rea^iiable  ^^g^, 
time  then  next  &lh>wing,.  dK>  aacT  on  'lr(^ard  *of  some  ship  or  yaasel, 
iiA)out  to  sail  and'grocVed  fibril  ttft  rf^er  Tbamea  a^vesaid,  |o,  tec./ 
albresud^  fer  cettaib  /easAnahla'  reward  *to  the  ;iaid  C  D.  in  tttatf  be-      [  •  IfifS  ] 
hsK  he  tb^said  C  D.  "Undertook;  \c<^  siM^  and  securely  io  ke6p  the 
saM  last-mentioned,  See.  tSl  the  aamo  shodM.be  s<r  shipped  as  laft      .* 
dForesel^,  and'ta  ship  the. same  within  js  reasonabk  time  then  next  foU 
lowi|igvht'4tntf  on  board  ^ofsomer  sH\p  er  vos'^l  |bour  to  sail  trom,  8cc« 
afofi^safd,  to,  fee:  afofesaid 5  *tu»d  allitough  the  said'C*  1>.  thcif  and  there 
bbd  and  r<celved;the  kAqiast-mentionedr <6^ fot^ft purpdae'last alore- 
8a^5  db4  a^ithough'jf  r^so'nable  time  for  the  ssdd  C.  Qn  to  sjfip  the  said 

Jast»menihmedj  kc. *liath  long  since  olapse<f,  and  althov^  the  safl 
C«'D.  could*  and  might  during  that  time^*  htfve*  shipped  tKe  saidJast- 
mentioned,*lcc.  ft  laet  aforesaid,  yet  the  said  C^D.  not  r|%ardbig,  ^o. 
bu\  contriving,  Scc  did'not  noi'  i^uld  ^ithiw  such  reasonadie  time  ai 
aforeaaid,  or  at  any  tlifk^otf^^p  the  sal^d  last^m9ntion^d,,fcQ.  in  and 
onbtArd  of  inf  aihip  ^ ^e^l'flAout  to  sail  fl^onu  kc.  afipeesaid,  tOf  8^0.  -  ^ 
aforesaid,  but  wl&olly  na^lecte^  so  to  do,anfl\h'e  Add^i).%o  carelesslj^  * 
and  negligently  *conduated  hiametf  lA  that/behalf,  thav  by  and  through 
tbe  mere  carelessness  &E>d  negflgence  of  th^  laid'  CT'D:  tha  said  last- 

tnenticii^  Ijfct.  being  of  the  v^lire^d&resaid,  became  Aott  wave  wholly      « * 

lost  to  the  alM  A.  BLtofwftjatft  &c.  aforesaid.'      ^    '*•  '         " 

AtMhwheiisas  also  Hie^id^C.  S^ 'heretofore,, i^  w}t,  dtii  to.  afore-  Thir^ county 
aaid,  at, '  &c.  a!5rc^4,  in  consiacrtftibn  Aat  the  *said.^«  B.  at  the  fSL'Siyirt?! 
gpecial)«&c.  of  the  said  ^.  i>.  had  caused  tO  be  .delivered  to  him  tfte  the  hamper 
aaid  C.  D.  a  oeftain  other  iMnjper;  eoiitaiBlb^'e€rtahi  bcha^i  \t:  Ir  wit,  ^**'  •hipped^ 


A 
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-leei'  of  th«  sold  A.  B.  of  gi^at  vaAiOt  to  wit,  of  .the  'r«liie,\&c.t  aikt 

which  9B&A  lastHnentioDOd  liaiiiperi  and  its  contteUs.afoMkdd)  were 

fhe^'aiul  there  intieDded  to  be  ship|ied,  for  and  ^  acavmt  of  (he  said 

A*  B.to  be  bjr  htm  Ahe. said  C.  D.  safeij  and  aeoMtiy  keptt  $£  and 

upoa  the  said  4ri^arf  aDtQ  the  same  sh6uld  be^jyi  shipped  as  atM-eafiid^  , 

for  a  reasonable  wjiar&g^e  and  reward,  to  and  fcr  the  said.  C.  D.  he  the 

'  sud  C.  D.  undertook|*&c.  the  .said  A.  B.  that  l!fc  die  saMC^  D..  would 

s^fsly  and  securely  kepp  the  said  last-mentioned  ^hamper,  and  its  con*  . 

^*  M  3      l^nts  aforesaid,  at  and  *upo{i  the  saiJ  wharf^  until  ^e  same  shl>ald  be 

.  so  shipped  a^  last  aforesaid.    Aipd^Itll<%ugh  die « said  C.  D^  h^  jwA 

*'  received  the  8aidJast^entioned1fa|i^per«a^  its  c^ig^nt^  afo^j^saidf 
jop  the  purpose  last^aforesaid,  yet  \1ie  said  C«  D.  not  r^giMiii^,  &«• 

.  hot  GOpCffringy  8cc.  in  this  behalf,  did  not  nop  .woul^.  sa|ely  fir  se«  ' 
c-Ofely  keep  the  said  last-mentioned  hamp'<^  ;and  its  contents  aferer. 
said»  at  or  upon  the  4udd  wharf,  until  'the  s&ute  wa^|^  shfltoe^  as  1^ 
aforesaid,  but  on  the  cioi^t^ry  thei%of>  he^tbe  Bia4%C>*  OC  so  careless* 
ly  and  negligently  conducted  hAiMelt^A  ihls  h^I:^  thaV  by  and  through  * 
.the  i|iere  carelessness  tm'fttjyiilfciTnrt  df  the  said  C«  I^aBd  his  ser-» 
irants^  the  said  last^mieliupn^' hyipeti  am^  it^equients  afjjresai^ 
b<ung  of  the. value  afgrostfid,  were' aft6Qvaid$*and  ))efoi'e .the  same' 

•    were  ao  shipped,  as  last'  aforesiidj  jiviiol^  loa^  to  the.  s^d.  A*  J^  lo.wi^ 

'    at^  tcoi^»saSd.  .  -  «  •• 


i* 


jhttrtfc  ceimta     And  whereas^he,-  Ai9«'  \fu0m  ^s^Mcqufff  oBjbr^  at  the  ti  (uuL 

teep&^g^^  Mifn  fifoceed  tu  Jbllb'^sj']  to  t»£  b^J&n^  the  iaid  C.  D.  safrly  and  ae- 

hamperfsae-  curely  kept  for  the  said  .A*  Jl-  ^  the  said  C  p.  sndertook,  &c«  the 

'*^*      .  tf  /pill  A.  9.  th^it  he  the  aMd  C..D.  vv>u}4  safely  and  aec4»i%ly  ke^  the 

saM  last^^entifned  jj^ainper,*  and  its  .cotiten^s  Af9iie^h(t,';for  the  sai4 

A.  B*,  4B  filQresai44    Antf  ^thqjagh;thf^s^  ^-^z  thep  ftnX^re  had 

and  receiT^«he,*san  l^st^emigBfd  faaiif^,'aad  iu»pentenfb  a&re^. 

aaidf  for  the'purgpee  last  ^Ictfifsaid,  yet  the  ta)d^8«  D.nat  regfirdiog, 

4)*^  but  coittrivH)|;^  ^^\^^  ^bis  behalf,  did  not  Qtfr%{ouU)</Mf^ly«9d  ^« 

purely  kee^  the  sfud  ii^tJlA«ntioned  hamper 'lUid  It^  contents'^ibreAdcIt 

but^the  pontrary  the/bdf,  ^  the  said  C.  D.  sq*  carej|isssiy  and  negli<* 

gently  oon^l^ted-  hij^self  In  that  behalf^  that.bj  a«d  1;)irough  thf 

al^^  careies^ess  ana  \)/^iif  cyiice  J»f  the  aaif  C.-p«  the  said  Jait* 

•'*sieriUoQed  immpe^  anA  fta  conttfn^  |i[^ef|dd)*'being  of  the  vaiuf 

afiiresiiidi  begwae,  and  ware  whtoilylest  16  thiP <ea)cl  A*  B»;owi^'y, 

ijjrc. aforesaid* *  ^«    f   :  '•  :•  *  -»         :'  .      ,    '*     .• 


PBifl  county 
en  apromi^ 
aaielytolBeep 
the  hamper 


And  wheipas^aHb  heretofore,  tg.  wft,  ai\,  j^c,  albresai4>  ^U  ^c.  [sawie 
m  ^oit  cQif^t^  ef  jSi''  e^  I)  ancTthenfin^Qeeed  a^/Qll^ffs ;]  and  to  BedelivcTr^ 
the  same  to  ^Aifiihe  sdid  A.  B.  whenjie  th6  said  C.*-^  shou4[  m  thereto 

inidhtdeUTer^  i^fierwards  'reAueste^.    Aod  altHcvugh  thf  s^  JC;  O.  was  afiteawards, 
Hon  request.    ^  J.  *       1  w     u      '^V  a    -a    JT   ^i-  l         -j  • 

[  *  U4  ]  •  tp  Wit,  00,  <^e.  spquesied  ^  the*said  *^.  B^  %6  redeliver,  the  ^aid  laat-* 

.  ineDtioiied  h&pe«  ihid  i^  eont^s  aforesaid^  tx>  hiaa  the  said,  A.  B.^ 

te  wMtatt.^'tf'vaJSBtesaitHjPftlhe.  slid  C.  D.  dpt  regardbfti^  4"^.  did  not 
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nor  would  at  tke  said  tinney  ^lien  he  vavso  requested  aa  albresiLidy     APAfMi^r 

or  at  any  .time  after  wards,  redeliter  the  said  tastFtnentioned  hamper     ^^^**^^^ 

and  its  ^ontbnta  afoveaaid,'  or  any  part  thereof  to  the  said  A.  B.  but 

he  so  to  do^hath  hkherto  wholly  n^^cted  and  refused,  and  still  dmh 

neglect  aod  refuse,  to  wit,  ai,  4*^-  aforesaid.— -[^1^  couatMfit  m(mey  ^ 

had  and  rtteivt^and  the  account  MfaUdy  if  there  Be  an$  r#a«o»  t^afifirc* 

ktnd  thai  the  defgndant^y  have  rtcfkved  the  value  of  the  gowis,^ 

For  that  .Whereas,  Siieaai4  A-^-  heretofoae,  to  wit,  on,  ^c«  at,  4*^96.  AfadUta 
U  the  fi^i^,*.  4*c.  i^e^jil^^  and  employed  him  the  said  C  D.  (>i<»b^^^ktf 

.  thf  aai4.C.  I}.  tiMn.  and  then  Wfiog  a  farrier)nn  the  way  of  hia  said  piuntiif's 
busineap^of  a  fifU'fer,  to  shoiei*a  certain  horse  of  the  eaid  A.  B.  of  grea^^'^^U)' 
tfiilQ^  lOMl^coBfi^ralioQ  thereof',  and  also  in  coBstderation  of  cer* 
taio  TcaaenaWo  reMsd,'  tqrthe  said  C'  D.  in  that  hehalf,  he  the  said  Cm 
lit  then  ami  thifc',  .t^/^whi'oo.  Sec.  afbresaidi  ^  Uc.  aferesaid*,  undeN 
tdok,  8cc.  the  said  A*  B:to  aijbe  4he  said  horse  in  a*s(:ilfttl,  careful, 
and  proper  ftMspnlnr  f  and  i|ltfiaiig||^  thS  sahl-  C*  D^thfin  and  there  had 
aiy^  receive^  thp  aaiji  ho^se  tofjjie  wttjlmn  afoiesaid,  and  sboed  the 

^  ^ipe, jef;  the  mttc:  f^  Sot,  r^gajf^g*  aic.  pSk  contriving,  Sec.  hi  tbif  . . 
behalf^^$d  ii6t  itop  |fOu|d  ^oe  the  9fiA  horse  in  U  skilful^  cav^ul,  and 
pr^4>ar  inaimer|.Uil»w1)o)1y  peAictedf^  to  do;  and  on  the  contfaiy 
thereof^  he  the  sud  C.  D.  aftea^a  faking  ^  his  said  •  promise^and 
undertaking,  to  wit.  on,  &c7afcf^8ai<b  ^U  ^c.  aforesaid,  ^  unskilloUyi 
drelessly,  oegjjgeigly,  |io4'  improperly  ^hoed  itit  kid  horse,  that  by  * 

and  througih  the  mere  unakilKifb^s^cafe^d^ukeM^  ond  improper  <on-  .  . 
duc(  of  the  stl^  C  IX  in  this  hefoal^  the  near  loot  beftre  of  th^  said 
horse  was  then  and  *tl^re  pricked  and  woondpA;  and  the  said  C.  D.  '  [*'155| 
tiien  and  tbere  put  and  place4V)o  narrow  a  ^hoo  on  th^/aaid  hor^ 
«nd  thereby  and 'otherwise  sti^  kn(Sr(|>er1y  «d(oed  the  sud  1)orse,a|at 
by  meiup  of  the  aM  sefl^ral  )ladl[nisf«  ito^^d  Wse  then*and  there 
becafise  amd  was  lamed  anH'burt,  and  solrei^aincd^and  boit^uad  for  u 
Jong  spae^  flff  timet  to  f^ft,  lifom  Whence  Utherto;  during  all  which  time 
tbeeald  X.  B.lh^e^  iost'und  was  deprived 'fftb^  use  and  benefit  of 
his^said  horse^^dabb  thereby,  be  the  said  A!  B«,teas  forcod  and  ohls* 
ged  Vpi  and  didneqpssai^  lay  out  and  txpdM  a  large  .sui|if  of  iM/^ef ,  tq  . 
^it^&c.  in  aoj  abo^it  t^  endeavouring  to«)keal  and  ctir9  t^e  said  . 
hoase,  and  the  eaid'horae  Vfa  adjl  is?1>y  ;niieS|itabf  th^  said  ^^tdtnises 
greedy  ^amOg^d  ahd  ^deteriorated  in  value,' ea^wiy  ^t,  ^c.  tfpite^iAt:  . 
^jMifone  or  more  afleciat  ooity^sHneM  fiaMlcMlil  fma  adafif*edH9  tht  tM-* 
fure  of  the  can,"]    *  *         ■  *»  ^  <  ,' 


Of)  THii  s«doQ*H^.fottn|dted  dh  the  \t  probeHy,  t  Sayn^^.Slp.  n.«3.  1  Men.. 
Unpti^d  contract,  that  cve?y  ^n^rkman,'  h\i.  uB,  J  "f .  R^lTj:— 5  T.  R.  15^.^  \ 
l&c.aadertaLDf  any  warfcuwUl  perform  '     '         '   '    .  .  «.  *      ' 
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SST.  A^Rflt 
a  carrier  by 
land,  fi)r  the 
loss'xif  ft  bpx 
(Ay 


DBCLAmATlOirs  llr-i8StMPSI^«    . 

For  tliat  whereas  the  sddC*  D.  before  and  at  the  tifhe  of  tlie  makbg 
of  his  promise  and  underlining  hereinafter  next  AMOCi^ed,  m»  a 
common  carrier  of  ^oods  and  mei^chandize  for-'hire,  ii*  and  by  a  6er« 
tain  waggon,  (or, "  ^^achy")  from  ■  ■  ■  to,  ■■■  (i);  to'wiCf  atf  kc. 
And  the'aaid' *Ci.  A.  being  8i|ch  carrier  as  aforesaid,  the  said  A*  B. 
heretofore,  to^ivi^  on,  Sec  at,  kt.  aforesaid,  at  tb&  speaial  insta^lce  and 
reqtrest.of  tl«e  said  C.  p.  caused  to  be  dellvelAsd  to  him  the*8aid  C/  D. . 
ao'beinjgj^  syeh  carrier -as  aforesaid,  at,  8^.  foresaid,  a  certain  bbx 
contain&g  certain  gooda-and  chattels,  to  ifrit^lK:.  (deact^  iAei0({J:)f 
of  tl(6*8aid  A.B.  of  great  Taiue^.to^it,  of  {blftldji^  of  Z'«-*-^  laWfiilt 
4^0*  to  be  taken  tare  ef,;Bnd  8aiel|  ioad  tf^Curibly  carnefl  md  ODDvej^e'd 
}ff  the.  said  C.  D.  as  such  canler  as  iJf'r dk^id,  in  and  bf  tiie  said  wag«> 
goa»  (or^  ^  eoackj")  from,  &c«  i^rasaid,  to,  See.  a|»#pitni4"andthei)e^<li 
^U|  at,  &c  aforesaidif  to  be  safeV  and  sebdrely-deliyei^d  bf  the  sdd 
'  CD.  for  the  saiif  A.  B, ;  anditi  coosideraii«n'tfte^ff,  and  af  certain 
reward  to  him,  d^),  the  said  C^Di  iff|diat^belial£  h<athe  said  C.  D. 
being  such  carrier  fss  aforesaid*  th^  aii^^ere,  to  Wit^  t^  8cc«  >fori^ 
8aid,'at^  &c.  afonesaid^  iindekdU|,  andtatithfully  ttT^nnWd  the  sat4*A- 
B.  to  take  care  qffhfi  «a\(d  J^x  Mft^ta  c4nite%tsVfefe8aid,  and  safely 
an^  securely  to  carry  and  eotre^  the^same  ipvAnd  By  the  ssod  wag^ 
gott,  (or,  ^  eoaeW*)  irom.  Sec.  /^resah^  to,"  Sco.  ftfereaaidi  and  there, 
fp  wit,  atffka  aforesaid,^  s^ly  j|iid  f^urely'to  delirer  the  same  for 
the  eaid  A*  B.«  And  althouah  the  sal^V!^.  p.  p^s  such  carrier  as  aforj- 
said,  then  and  there  had  and.  recelvM  the  aaid ,  box  *apd  its  contents 
afof esaidy'for  the  yurposo^aftireaiij,  ye{  ih^  sai^  C.  X).  not  regarding 
his  duty  as  such 'carrier^  nor  hia^satttj^roin^  andnfcidertakiag'«o 
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(A>Tbeaction%h(ihld*be  ^^Mffit  in*  ^/c«My  ll|e  joMer  of  too^ftaj^e 
the  Amcr<rAieceiu|i|jhtfaQfthfe'gsed8,    fcjidltntsfWt  i)et  {>r4«d«tei  «p%oaa 
when  tl^ey  ftra'sant  at  «ny  >ilk*  as  is    the  detbtdaia  pL^ad  in  i^a6enMntthe 
mostotua^  and  not  in{Ch^(iaine  Jt  the    nonjoiiti|^r«qr  hit  capsttnen*  $  East* 

eonsignor,  B.'f .  R,  330."^.  y^*  P- 5^-    3    62,       .  .  *•     /     \    '^         '      ' 
F;  Wma.  18^f  3.  B.  an(LP/583,.  2*$aund.        (i)  Ibdoes  hot  aV^sr  to  he  ae^eisa. 

.  47.  h^  Cowp«  ^5w  S^'f.R  469.*'>Morg.  ry  to  coinJ|Knce  wit^*aiv  induoeiaeiit 
Faec  iSl^-^Seft  the  modeA  daciaianr  <if  tliedeftfdani^be^gaeimini^faiy 
as  .to  Ih^  iiab6ltykKiC  caifi^  and  tf(b  ^  fiiel  oijbflheMtutt  of  the  OMiveyaaeei 
fil^  of  ^darin^^  \d9^  kC  Ptw;  but  (he  d^|a»agan  .<lrU)«  Mi%e  if  it 

*  tit,  C^ner.^  4%^^  3r\.--5  ^ag%  438.^  jafcY^ljAatale^tlle  delivery  jto  t|ie  tfl^A* 
5l?.-<-6  CaaL  564!  ^Acc5r3ing  to  tba'  dtsCof  the  goods,  &(^  to  be  aifried 
last  case,  tbe»deala*ation  mi^^  oe^ifAe  di%ia,  lie.  to.  Sec.  and  his  undeAaking 
usaaLfprmTtho^gh  ^nder  t!ft  usual  ad-  to  aarry  a^ordingty.  X  WiU.  391.— 
tefliseaient  the  eajfier  fnay  be  '>1iaUe  ;ftae;  Ah.  Ocmieri  A.fiom,Syig.  Action 
only  to*  tbe  Amount  of  £.5.  The  d#  eiaC^K  for  ^gjigenoi. 
claratlOn  may  be  either  in  auupUtU  ot»  (i)  '^a  ^xact  de|cri(^on  J^not  ma- 
ease,  iMo<i  99'.^>ik.  440.  The  int.'  t^nal..  ^Sffund.n.a. 
terforn^  of  action  la  Inferable,  if  thdre.  (0  1*hil  is  sufBoieut  without  ilfiew 
be  apy  doubt  A  to  ihe  cblendant's  hay-  ing  what  reward,  13  £as£.  ^4.  n,  a.  3 
ing  apartocr,  fecaase  in  an  actiMi  on    Mew  Eep.  458.    3.  Lord  Raym.U5. 


i 
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made  us  afcrtwM^  but  contrini^f  m4  frtnioleiitly  intending  ereiily    K^Atmr 
and  subdf '4o  deceive  and:  Q^tir^  tbe  said  A.  B;  in  this  behalf,  h*ath     *^^^^ 
nol  taken  <safe  of  tbd'eald  box  and  Ha  cdoteltttiafcreeaidf  or  safely  or 
securely  carried  or  cdnveyed  the  ^Mpie  fhnov  he  aforeaaidy  io^  tec. 
aforeaaidy  iior  hath  there,  towk,  at,  &c.  aforesaidf  safely  or  seourcity 
dffivwed  the  same  *fi>r  theisaid  A*  B.r  but  on  the  eoatrary  thereof,    ' 
he  the  aaid  C#Di#'Mng  Mmc^  carrier  as*akmaaid,  ao  careieasly  and 
negrtgeotijF  behaved  end  coMueted  (dniaelf,  *with  respect  to  the  aaid     [  *  1^  ] 
box  aBdlts-cqiitents  aftres|id,  fhat  by  and  tKroughthe  mereeaa^eas*  ^    . 

n«aa,  Mgltgenc^,  and  hp^n^l^r  foo^t  of  t^e.  said  C!  D.  and  hi9  aer«  . 
vMtta  in  ilia  hehM^  4Jm  aald*Wac  and  itft*contenta  aftresaid  being  of  the  , 

iigl&j»'afoQaMid,.afterwarda,  lo  wit,  en,  l|c.«afoi^a«aUv  at,  8cc..aforeaaid> 
fa^«;ame4HfirM¥6#ho|lyk)sf  to  the  said  A.'B.  to  fit,  at,  Ice.  afore>- 
sald»      ^n^  '#h0Mirt.  «»l8D   aftcrwarda,  to  wit,  on,  9cc.  afcMPeflddf  Secoad  count, 
atf^'r.efoaMi^llriPli^lwalion  that  Ihe  aaid  A.  ^.  at  the  «r<^<^  ^'' ^\i^' 
iilMsoce  dh^'  wfpieti  of*^e  aaid  C  D.  iiad  then  and  there  canted  teLooable* 
to  be  d^vecai  Itf 4)iitf  <fie  «aMt>.  h.  dhena  0ther^oodtf  and  chattels,  ^^^ 
taj«i^P8cc.  of  grea€  value,  to  wit^'oiy  ke.  t6  Be  tiMh  care.of,  and  safe* 
ijr  aM  aeeurdy.carrM  ^aed  co^ydSl.by  ftcvMdd  C.  B*  from,  8cc*  '' 
^tifcahM,  to,4tc«  albreaaid,  and  tl|elif*,#to  wii^  a^  kc*  afi^i^eaaid;  to  be 
delireaed  by  Che  eaid  C  BVV  the>ald  A  B.  lor  certabi  reward  «a  tiih 
a»4.6.  D.  in  that  behalf,  he  the^aafliCi  D.  ui^ertook,  8h)^  to  udce 
caihpf  the  aud  la8t«mentione|4f^adfls  and  ft^ttelv  and  safely  aarf  ae« 
oureljr  to  c^rry  ted  conytfy  the  aame^fitaif 4|0.  albreaaid,  to,  Itc.  iifefe« 
sat^  pnd  there,  to  wit,  at,  t(e^*afiwaaaid,  |o  ^lurfm  the  aame  Ibr'^fhe 
6aid«A«'B.  in  a  r^aDnable<titi^  Aeq  nejft  feUoAjng**  And  although 
the  aUd  C.  D:  then  and  there  had>ai^  received  the  saiAlast-iiiemkined 
|^Mrift;and  cj^attela  for  th^  P«in9>^  afor^^aid^  twt^itlthougtiijtf'iwflaaBe    '    ^ 
bi#flme  4o^  Hhe  jCarriage/^^eyanee,  and*fleih«r]^4hereet  .at  elbve-' 
aaid','  hmOf  kmg'  mem  eto|pf^  ^M  ihe^^^MCrJE^.,  iM;fega^^d«%,  afc. 
biit  c^fMrfihigy.  fcc.  didciq^  pop  .wottRl  i«f itrar  sudh  reasonahlli^  tijEne  4Mi 
albreniHi^'at  anf  tiane  lUterwardai  altheargRja^  requested  sp  to  do^ 
saletf  9pd  -nfruMf  'earry«:a«d  convey  tl^  saki'Mhrniffitioned  gooda 
and  chattela-frem,  Sec.  aforesaid,  to,  &c.  afoi^Hnld,  nor  &ei^  to  wit,  afj  * 
Sec.  ftfiieetfaiiiK  deliver  the  satne  for  the  said  A.  "6.  irat  tM^VUkemJb' 
wholly  negl^ctM  and  r«fii%ed  so  to  do^  whereby  ^tk  »dd  ^t'4)(Mllti«ttt 
ed  goods  and  chat|fi)a}  heine^  ofi^e  V^ue  aforea^fi)  h»ve  ^bm  hnd  ure       ^ 
wholly  l^at  to  <S» <e^  A.  "t^ icffM^ &V he. ^or^fMA^^l^id Imni^, 
for  mmey  bt^  tmd^tctt^edj  0»^  uficHm  4^c0^nt  fiitt^d,^ 

For  that  whereas  the  sSidi^'C.  p.»j¥Bf(|re  «|id.  at  4)1%  time  of  theiia  Agtiitat  a 

4  *,.•,'*  *  cosch-owncp^ 

■"■■■■*       "         ii     I  « *  ,  t   » ■  •      . .      I  ■'     •         ,  fj^  nq^  cjuty* 

•,       •  •    •  ♦•',..  iag>^  passen- 

(m)  ISms  C9aiiC  is  ftende^  qn  the    filtration  shoiflddte  iri'cve,  as  poft.ffer  (m). 

*  undertahkig  jupUisd  hy  the  plaiatiff 's    .^j— Which  actioii  It  irattainsble*  B. 

bavinf  tdken  a  place.    If  no  placf  have    N.^.iU    3^ow^*^!.^l  Show.  105* 

been  taken,  and  the  defendjuiitefuse    — Dyer.  I5&-78  Go.  33^   t  ftiund.  3l!9t 

to  cany  the  |i(lahitiff  or  his  Iq^faffs^    n.e.*5T.  |i,t49.f-id.|Uynu653.'4, 

having  room  for  that  purpotti  the  de- '     ^ 
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jk^AHMflf    mAini^jiif  Mb  promise  fliK)nD4irtaMflgy  herelnsfter^HMStiiiieiiiieiiedy 
l^isn      ^^^'  ^^  <>^^^  ^nd'pi'o^rietor  of  atcequilH  c^acln  or  caniagey  gomg 
^      and  passing  ftoBH  1^^^^  te*  ^  tlie  carriage  aiid  eonvejnlioa  thereiii 
'    tff  p««»€Qger^  alKl  «h^  ^ggM^  ^  certaiok  HMKmable  Idre  and  re- 
gard (njTto  "wit)  at,  fcc.    And'theraipoDy  heretofore,  to  wic>  ari),  8ci^. 
:•    at,  tec  aforesMi.  in  consideralfttm  4faat  th^-^aid  'A*  fi.  at4:he  apeakl, 
Ike.  would  take  and  eagage  i  f^kae  or  sj^iNV)  the  eoaoh,  or  carriage, 
'     •*'    /of  ^  aaid  C.  D.,  to  br  carriM  aad-caMTefed  lli#reifi,  aa^i  ^paaaepgfM'y- 
frooi  a  certain  plflM^  catfed,  Sec  to»  Aco^bretfetid,  log^lber  witb  hie 
:         Iutrgag0,.  tB  be  ciirrtv^  and.  conv«|ifd  >y  illb«aa|f  ceac|^  ft^i.  the  aAl 
^  . '  jilace^  G^dfedt  acc<  ti^  k^  aforaaakty  at  nmf 'fe»  cmeia'  reisaoable  Mn 

.  o)-  naward,  to  be  thieaefere  paid  ^'  the  aaid.  A.  B.  t0  1^  iM  C^l>!iB 
ibat  WMT,  he  t^  taid  C.  t>.  then  aitd  thfcre  uadeaJH^ff^to  carty 
;       aod'^eosvey  tb».  laid  A.  B:  t<^atlMer  with  ]|ia  fa|ll'itfggtg^  ki  fmd  0)r 
"      tirie  aHiii  ceaeh  (m*  carriage,  liiotii  the  «iU'M^'4bi^4,4t€.  to,  lee. 
aferesaid.    AM  tbe  aaM  A.  B.  <^  Mi  w?'  thac '«lllK)iiq|ft  he  gM« 
^  .  .   ;        Mng,  SccKdid  aft^wai^  to\vit,*oii,1kd^V^d.  lArMdd^  «^  and 
'         «tfgage  a  plaeoy'or'aaal,  ift  the  fla^  i^oach,  or  cerikge,  to  b^'diiMM 
^<..and  conveyed,  tbgetli^r^th.l^^  a^d  luggage)  in*  an8  bytlte  aaM 
.  iimabtM^caiiriage,  9>om  tito  ^  frfa^,  caBed»/afc.  fo,  #c>  afatptW^ 
AftdailtliMigh  tite  said  A-'^B.Aroni  d*  tisf^  of  iftaking  the  sM  pvi^ 
Ma|e^4^fl^»a^  ready'fnd  willidg^tad  qp^  fee.  aforesaid,  to  wil^  at;  |tow 
9fiB«»aaidf  «iaa  readf  at  iH^  aaid  >lad^  balled,  &c.  «d  bec«»iM  dN 
cenveyedi  te^^her  witbW  sal4  iuggaga*  iji*or  by  thd  aaicl  coacS,  or 
ewriige,  fimn  flie«6^  t^  fee.  afoNjpaid;  asd  the  aaid  A.  B.  th«i»  fe*     - 
.  queatei^tha  j«ift  £.  fy»  laxai^  tad  obnv^jr  him  the  9fxi*A.  6.  te^eih- 
er  #ith  iaa  4mi  ^Wtg%  in  or  bjrUva  ftaid-  acaoh,  or  carriagef  <fipoin 
t*^}     lto«ii^!^icalti!d;#e.*t^eta^^  C.A  aot 

:  iSgMiifig,  Soe^  biii.Gi)iiniifog^  a[^.  did  bcI  aar  woiUd^  wbanMve  wat  %o 
xaqneMtf^  ^a  afofCHiid^43»M,^  Mia#4faa||  carry  or  ceoveyilte'  me 
aaidX^t  D»lcigethar  wtthma  aaid(ltt^pag|ibiy<>r  hy  tlia>s^«<^  . 

.       ^Et^rriagiy  calledy  See. J20,  tsf*-  but*  then>^nhiire>«jiUl/  a^ected^  aitd 
refined  to  to  4b,  la  wlt,Vkt,.lce.  aforeaai^  yherebyJiefjridrid  A.  B. 
.     Iras  then  flfe  ^Icry  ^oad  and  obliged' to  ^ife  and  pi^Ore  anodier 
coiMT^I^^Yroi^,  kf^  tfbresaid,  to,  &Cwa%il&said,  eiid^%p«n  (herebf 
alw»pttt.tdi^^i*M^»Cr«nbie  and  inconvonleo^^,  ami  ep'gjpeat'expense  irf 
hk iftairi«%;iii  ike.vfliol^)  ^moiinun^  tt  a  iai;ge  a^  of  moQf^y,  to  wit| 
.  ;  |eg.  toM'  was  .and^i^  bv  meanv  W 111%  *p(f^einiae»  Mherwiae  gt^atly  bf* 
'        '      .  fured  and  danxnified,  |o.iffjt,^t,&Qi£  afe)re^dd.-^^ 

oge  whici  the  flaintiff'jndy  kdv^iiiBtamed^and  add  a  count  qt  0(^untBf 
fftiitting-  thej^itkicenkPttf  and  9tateMentj  that  the  defendam  w^s  owner 
's^/ftf  toaeh^mrM  whfit  refcttet  Xo  iMs  luggage  *  iqUq  tAe*moti0j^^QUHi9f 
•  ,'^  .  '^  4aid  accQ§fnt  ttAted^  and  breach^       •      .        * 


.-'iT 


(n)djr«lr*a.i$B,^ 


#• 


ftPtOIAL  ttOVVTtk  mi 

For  that  whereas  (he  sald-C.  D.  tlbfbre  and  at  tbe  thne  of  the  mak*     AgAimT 
ing  of  his  promise  and  anderuking  hereinafter  next  mentioned)  was  ^**^*''"'* 
the  master  and  commander  of  a  certain  ship  or  iwssel,  called  the  — ~,  \j^  cMulrf  of 
.^      then  in  the  river  Thames,  and  bound  froM  thence  to  Liverpool,  in  the  a  "^hip,  on  his 
oountjr  of 'Lancaster,  to  wit,  at,  fee.  (tke  venvt.)  And  tberenpon  the^'*^°*^**^"*» 
sai^  A.  B.  heretofore,  to  wit,  on,  Sec.  (the  date  qftheMU  of  ItttUngy)  in  goods  (o). 
^    die  river  Thames  aforesai^  to  wit,  at,  8cc.  aforesud,  at  the  specialy  8cc. 
caused  to  be  shipped  and  loKled  in  and  on  board  of  the  said  ship  or  vesseli 
whereof  the^^aid  C.  D.  then  Was  such  master  or  commander  as  afore- 
s«idy  *divers  goods  and  ifterchandiae,  to  wit,  ,  then  in  good      {*  KO]  ' 

order  and  well  oondkioned,  (Sheae  iat$er  wurd^  are  to  be  omitted  if  not 
tri* the  bUL^ lading) of  great  tttlue,  to  wit*  <>f  the  value  of/..  ,  to 

be  takev^ekre  o^-and  tefely  and  securely  carried  and  conveyed  by  the 
said  C.  D.' as^sttch'hiasier  and  commander  as  aforesaid,  in  aiTd  on 
board  of  the  ssid  ahiti  or  vessel,  from  the  river  Thames  aforesaid,  to 
Liverpool  aforesMd,  and  tliere,  to  wit,  at  taverpoel  aforesaid,  to  be 
safely  and  aeci](Vely  delivered  in  the  lilee  good  order  and  well  condi- 
tiened  for  the  said  A.  B«(the  dangers  of  the  aeas  only  excepted)  (/^); 
and  in  consideration^  thereof,  and  of  certain  freight  and  reward  to  thd 
said  C^D.  in  that  behalf,  Jie  the  edd  <:.  D.  then- and  there  undertook, 
fcc.  to  take  care  of,  and  safely  and  securely  carr7  and  convey,  and  de* 
liver  the  said  goods  and  mercbaadhie'as  aforesaid,  (the  dangers  of  the 
seas-  only  excepted,)  and  althdtgh  the  said  C.  D.  so  being  such  agister 
of  the  said  ship  or  ve8sel,^as  «foresaid,  thcn'and  there  hadtmd  received 
the  said  goods  and  merthandixeii  to  be  carried  cooyeyed  and  delivered 
as  aforesaid,  and  although  a  reasonable  time  fiir  the  VArrying,  convey* 
log,  and  delivering  of  Xh6  said  goods  and  <nlerchandize,  as  aforesaid, 
hath  long  since  elapsed, -and •the  said  C.  D/  hafti  deliverec^a  part  of 

M 

t^e  said  goods  and  merchandize,  ta  wit,  >  ft  ,  part  thereof,  for  the 
aftidA.fi.  at  Liverpool  aforesaid  ;^et  the  said  C.  D;  so  being  such  mas- 
ter and  commander  of  the  said  lihip  or  vessel  as  aforesaid,  not  re- 
garding his  duty  in  that  respect,  noc  his  eaid  promise  and  undertaking, 
but  contriving,  Sec.  to  deceive,  injure,  and  defraud  the  said  A.  B.  in 
this  behalf,  did  not  nor  weuld  take  care  fS%  and  saftly  %nd  securely 
carry  or  convey  the  residue  of  the  said  goods  and  merchandize,  so 
shipped  in  and  on  board  df  the  said  ship  or  vessel  as  aforesaid,  from,' 
&c.  aforesaid,  to,  &c.  aforesaid,  and  there,  Jto  wit,  at  Liverpool  afore« 


(o)  As  to  precedents  in  this  action,  alteration.    In  coasting  vsyages,  fre« 

see  2  Wentw.  Ind.   Carth.  58.  Kep.  quently  there  it  no  blU  of  lading,  in 

Temp.  Hardw.  196.  5  East.  428.   Tha  which  case  a  part  <^the  description  of 

action  may  be^  brought  either  agaioit  the  contract  will  be  omitted.  If  there 

the  owner  or  the  master  of  the  ship,  be  a  charty-pariy  under  aeal,  the  action 

Carth.  58.  Abbot's  shipping  per  totum,  must  be  founded  on  the  deed,  X  Kew. 

*«nd  Index,  tit.  Master  and  Owiters.  If  Rep.  104. 

the  action  be  against  the  owner,  the  {p)  This  exception  depends  on  the 

jJiOTe  form  w^  suffice,  with  very  little  terms  of  the  bill  of  lading. 

VoL.IL      •  Q              ' 


jjm  DKLAR4T1MA  IV   ASSUMPSIT. 

▲GAtv&T  ^tidn  safely  or  securely  defiver  th^  same  to  the  said  A.  B.  (although 
SAiLEBs.  ^  danger  of  the  seas  did  prevent  him  from  so  doing)  hut  on  the  con« 
trary  thereof  he  the  said  C.  D.  so  being  such  master  of  the  said  ship 
[•  t^ ]  or  'vessel  as  aforesaid,  so  carelessly  and  negligently  behaved  and  con* 
ducted  himself,  with  respect  to  the  said  residue  of  the  said  goods  and 
merchandize^  that  by  and  through  the  mere  carelessness,  negligence, 
and  improper  conduct  of  the  said  C.  D.  an^is  mariners  and  servants 
in  that  behalf,  the  said  residue  of  the  sam  goods  and  merchandize^ 
being  of  great  value,  to  wit,  of  the  value  of  JL.-«-— ,  became  and  was 
StoNid  c6i|nt  whoUy  lost  to  the  said  A.  B.  to  wit,  4it,  Sec  aforesaid.  And  whereas 
also  heretofore,  to  wit,  on,  Sec.  at,  &c.  aforesaid,  in  consideration  that 
the  said  A.  B.  at  the  speciift,  kc.  had  tMan  and  thera  caused  to  be  de* 
Uvered  to  him  the  said  C.  D.  divers  other  goods  asfd  merehamfiiU,  to 
wit,  Itc.  of  great  value,  to-wit,  of  the  value  of^  h6,  to  be  taken  care  of, 
and  safely  and  securely  carried'and  conveyed  bytthf  said  C.  D  in  and 
OB  board  of  a  ceitaia  otiler  ship  or  vessel,  from  the  river  Thames 
aforesaid,  to  Liverpool  aforesaid,  and  there  to  wit,  at  Liverpool  afore- 
said, to  be  safely  and  seauwly  delivered  for  the  said  A  B.  for  certain 
■freight  and  reward,  to  the  said  C.  D.  in  that  behaff,  he  the  said  C.  D* 

• 

undertook,  tec.  to  take  due  and  proper  care  of  the  said  last-me^tioned 

goods  and  merchandise,  whilst  he  had  t|he  care  and  custody  thereof, 

for  the  purpose  aforesaid.  And  although  the  said  C.  D.  then  and  there 

had'Siid  reoeived  the  said  la(!Bt«mentioned  gopds  and  merchandize,  for 

the  purpose  aforesaid ;  yet  the  said  C.  D*  not  regardipg  his  duty  in 

tjhat  behalf,  nor  his  sud  last-mentioned  promiife  and  underuking,  but 

contriving,  &c.  whilst  4ie  had  the  care  and  custody  of  the  said  last- 

ipentioiied  goods  and  merchandize,  for  the  purpose  last  aforesaid,  took 

so  little,'  and  such  bacf  care  of  the  said  last-mentioned  goods  and  mer- 

chantee,  that  by  and  through  the  mere  cawle^ness  and  negligence  of 

the  said  C.  D.  in  that  behalf,  the  said  tast-mentioned  goods  and  mer- 

.ohandize,  i>^ing  of  the  value  aforesaid,  became  and  were«wholly  lost  to 

Ifie  said  A.  B.  to  wit,  at,  tec.  aforesaid.  *    ^  * 

'    t . 

90.  Agunst  an      F6t  that  whereas  h^etofore,  to  wit,  on,  8sc.  at,  &c«  in  gtnsideration 

25S^nfo"o^  that  the  said  A.  B.  at  the  special,  &c.  would  deliver  to  the  said  C.  D. 

duly  account-  divers  goods  and  merchfndize  *of  great  value,  to  wit,  pf  the  value  of 

SLwc^to*  ^'"^'  of  lawful,  &c.  tp  be  sold  and  disposed  of  by  the  said  C,  D.  for 

himtoteU(a)  ^^^  ^^  ^^  account  of  the  said  A.  B.  for  a  reasoitable  reward  to  him 

[*  1^8]    *  the  said  C  D.  in  that  behalf,  he  the  sdd  C.  D.  undertook,  &c.  the  said 

A.  B.  to  soil  and  dispose  of  the  said  goods,  wares,  and  merchandize 

for  (he  said  A.  B.  and  to  render  a  true  and  just  account  of  the  sale 

thereof  to  the  said  A.  B.  and  of  the  monies  arising  from  such  sale 


•mmmmammm^^i^m^ 


(ff)  As  to  this  action  and  decUraUoB» .  and  PuK  136.  1  Saund.  50.  Qu.  When 
saa  B.  N.  P.  147^  8.  Garth.  89.  d  Hot.    not  sustamable,  see  2  Campb.  338. 


whoMYer  after  Um  tale  thereof  lie  l|ie  taid  C.  D.  should  he  thereunto  SO.  vea  vor 
requested.  And  although  the  said  A.  B.  oonfiding;,  &e.  did  afterwards,  a^<>»"t»«- 
U>  wit,  ooi  kc.  albresaidy  alt  fcc  deitrer  th^  said  goods  and  merchat)- 
diae  to  the  said  C.  D.  for  the  pui*po8e  aforesaid,  aiid  although  the  said 

C.  D.  did  tffterwardsy  to  wit,  on,  fko.  at,  Sec.  aforesaid  sell  and  dispone 
of  the  said  goods  and  merchandize,  for  and  on  the  account  of  the  said 
A.  B.  for  divers  sums  of  luopey  in  the  whole  amounting  to  a  large  sum 

of  money,  to  wit,  the  sum  of  L. ,  of  like  lawful  monef ;  and  at- 

thottgh  the  said  A  B.  afterwards  to  wit,  on,  Sec.  at,  |cc.  aforesaid  ro« 
questecLthe  said  C.  .D.  so  to  do  (r) ;  yet  the  said  C.  D.  .not  regarding 
hia.said  promise  and  undertaking,  hut  contriring  and  craftily  and  sub- 
tly intending  to4epeive  and  definud  the  said  A.  B.  in  this  behalf^  hath 
not  Modeled  to  the  said  A*  B.  a  just  and  true  or  other  account  of  the 
sale  of  the  said  goods  and  merchandise^  or  any  part  thereof,  «r  of  the 
monies  arising  f reai  such  sale,  or  any  part  thereof,  but  the  said  C.  D. 
hath  hitherto  wholly*  refused,  and  stiU  refuses  so  to  do.» 

And  whereas  also  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  fcc  afore*  Seeeadcouat. 
said,  in  consideration  that  the  said  A-  B.  at  tlie  like  speciai,  ^c.  of  tlit 
said  C.  D.  had  d^vered  to  the  said  C.  D.  divers  other  goods  and  chat^ 
tela  of  great  value,  to  wit,  of  the  value,  &c.  to  be  sold  and  disposed  of 
by  the  said  C.  D.  for  the  said  A.  B.  he  the  sai^  C.  D.  undertook,  to 
render  a  just  and  rea8onable«adcount  of  Ibe  said  *last-mentione(^goods  [  *  ^^  1 
and  chattels  to  the  said  ^.  B.  whenever  afterwards  he  the  said*C  D* 
should  bethereimto  requeste4»  And  although  the  siud  C.  D-  tbjen  and 
there  had  and  received  the  said  last-mentioned  .goods  and  chattels  of 
and  from  the  said  A.  B-  for  the  pu^^pose  laat  afoAes^d ;  yet  the  said  C. 

D.  not  regarding,  &cc.  but  contriving,  &a  hath  not  rendered  to  the 
said  A.  B.  a  just  and  reasonable  or  other  account  of  the  said  last  meq. 
tioned  goods  and  chattelsj  or  any  part  ihereof,  (although  the  said  C.  D. 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  wis  requested 
by  tho  uld  A.  B.  so  to  do,)  but  the  said  C.  D.  hath  hitherto  wholly 
refused,  an4.fttill  wholly  refuses  so  to  do.  [^^dd  count$  /or  money  had 
Ofid  recerved^^hc  account  Btated^'^nd  breach.'^  ^  * 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  Sec.  at,»^c.  M.  Agsintt 
caused  to  be  put  up  and.  exposed  to  safp,  by  tmblic  auctipn,  a  certain  ^*  ^^It^t** 
messuage  or  tenement,  outhouses,  an4.  divers,  to  wit, -*—- acres  of  public  auction 
land  with  the  appurtenances,  situate,  Sec.  (/ieacribe  the  premiaea  fln(/fornot  making 
the  conditiona  aa  in  the  fiartkulara  qf  aale)^  upqn  and  subject  to  th^  Se^^cftnmt, 

following,  amongst  other  conditions,  that  is  to  s£ty,  that  the  purclfaser  fornotdeliver* 

ing  an  abstrset 
^  of  good  title  ia 

« due  time  («)• 

(r)  When  request  necessary,  1  Taun-  taake  a  (rood  title  at  the  ap  Granted  dsy» 
ton.  572 .  the  purchaser  may    recover  back  the 

(«)  See  Sugden's  Law  of  Vendors,  deposit  money  under  the  count  for  mo. 
See.  If  the  vendor  of  the  eitate  be  not  ney  bad  and  received,  3  Bsp.  Rep. 
prepared  to  produce  his  title  deeds,  or    641, 2.  proving  lathe  Utter  case,  tho 


i 


31.  po»  voT  should  pay  to  the  vendor  or  hb  i^gestt  a  depoak.of  Z^—  per  cent  in 
covvsYivG.  p^j^of  the  purchase-moiiey,  and  skould  likewise  pay  oiie*half  of  the 
aucUeQ-duty,  and  shoukl  ^so  pay  the  remunder  of  die  pvrchase-mo* 
neyt  and  complete  the  purchase  od  or  before  the  •— —  day  of  ■ 

r  *  164 1  ^^Q  ncxtf  and  that  a  good  title  should  be  ooade  out  at  the  *ezpeiNe  of 
the  vendor,  and  upon  payment  of  the  remaihder  of  the  purchaae-mo- 
ney,  a  propet*  conveyance  at  the  purchase's  expense.  And  the  said 
A.  B.  in  fiict  saith  that  o#sucb  exposufe  to  sale  as  aforesaid,  to  witf 
on,  he,  aforesaici;  at,  fcc.  aforesaid,  he  the  said  A.  B.  beeame  and  waa 
the  purchaser  of  the  said  tenements,  with  tTie  appurtenaBce%  upon  and 
according;  to  the  said  conditions,  for  a  certain  piice,  to  wit,  the  sum 
of  L^"^  of  lawful,  kc  and  then  and-  there  paid  to  the  said  C.  D.  a 
larg^e  sum  of  money,  to  wit,  the  sum  of  JLv-— ,  at  a  depout  (tf  JL.IO  per 
cent,  in  part  of  the  said  purchase-money,  and  then  and  there^lse  paid 
another  large  sum  of  money,  to  wit,  the  sum  of  X^-^  of  like  lawful 
Mutual  pro«  money,  as  one-half  of  the  said  auctioo-daty  payabte  in  that  behalf.  And 
mises.  thereupon  afterwards,  to  wit,  on  the,  &c.  aforesaid,  at,  ^c,  aforesaid,  in 

consideration  that  the  said  A.  B.  at  the  special,  Ice.  of  the  said  C.  D. 
had  then  and  there  unde^ken,  and  faithfully  promis^  the  said  C.  D. 
to  perform  and  futfit  all  things  in  the  said  conditionax)f  sale  contained, 
on  his  plrt  and  behalf,  as  such  purchaser  as  aforesaid,  to  be  performed 
and  fulfilled  ;  he  the  said  C.  D.  undertook,  and  faithfully  promised  the 
said  A«  B.  to  .perform  and  fulfil  all  thing»in  the  said  conditions  of  sale 
contained,  on  the  vendor's  part  and  behalf  to  he  performed  and  fulfilled. 
And  the  said  A.  B.  saith  that  although  he  Ym,  &c«  afpresaid,  (the  Jir^t 
day^)  and  from  thenae  until  ^d  upon  the  said  <->— -  day  of  «—-  then 
next,  at,  &c.  aforaaai^  was  ready  and  willing  to  perform  and  fulfil  all 
things  in  the  said  conditienc  contained,  on  his  part 'and  behalf,  as  such 
purchaser  as  afores^d,  to  be  performed  and  fulfilled,  and  to  pay  the  re- 
mainder of  the  said  purchase«mooey  and  to  complete  the  said  pur* 
chase,  wheAof  the  said  C.  D.  on,  Sec.  last  aforesaid,  there  had  notice, 
and  was  then  and  there  requested  by  the  said  A.  B.  to  make  to  hrm  a 
good  title  to  the  said  messuage,  &c. ;  yet  the  said  C.  D.  not  tegarding, 
&c.  but  contriving,  |cq.  did  not  nor  would,  when  he  was  8<{  requested 
as  aforesaid,  or  at  any  time  before  or  since,  make  or  procure  to  be 
made  to  the  said  A.  B.  a  good  title  to  the  said  messuage,  See.  but  hath 
hitherto  wholly  neglected  and'refuaed  so  to  do,  to  wit,  at,  &c.  aforesaid, 
[  *  165  ]      contrary  to  the  'said  condition8K)f  sale,  and  the  said  proipise  and  under- 


defect  in  title,  4  Etp.  Rep.  821.— Un-  Id,  Und.  1  B.  &  P.  306.— Wbea  the  ac- 

less  there  be  fraud,  no  damages  for  tion  is  for  not  making  a  good  title,  and 

the  loss  oCthe  bargain  are  recoyerabie«  th^  declaration  is  special,  the  court  will 

2  Bla.  Aep.'  1078.  and  to  reco\er  inter-  compel  the  plaintiFto  give  the  defend- 

est  and  expenses,  (as  to  which  see  2  aat  particulars  of  all  objections  to  the 

Bla.  Rep.  1079.    4  Esp.  Rep.  223.)  the  title  founded  on  matter  offset,  3  9.  & 

declaration  must  b^  speciidj  as  above^  P.  246.     j 


i 


6FB«IA1.  eOU3fTS«  1S0 

tkViBg  of  die  said  C.  D.    By  reascn  nth^reoH  he  the  said  A.  B.  hath  31.  vo*  vot 
been  deprived  of  aU  the  benefits  and  advatntages  which  would  have  *^'^*^'v^' 
arisen  from  the  completion  of  the  said  pnrchasey  and  hath  been  pat  to    *™'^* 
great  expenses,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  X— ,  of  like  lawful  money,  in  endeavouring  to  pro- 
cure such  title  as  aforesaid,  and  tor  get  the  said  purchase  completed, 
a»d  bath  lost  all  gnns  and  profits  which  he  might  and  would  others 
wise  have  made  and  acquired  fiom  using*  and  employing  the  said 
sums  ef  money,  so  paid  by  him  as  deposit  and  duty.%a  aferescad,  and 
other  monies  provided  and  keps  by  him  the  said  A.  B.  for  the  com* 
pletion  of  the  purchase,  lo  wu,  at,*  Sec.  aforesaid,    jind  wAereus  qIbo  Second  tount. 
heretofore,  4p  wit,  on,  fccrafoi^sa&d,  at,  &c.  aforesaid,  in  consideration 
that  the  said' A.  B.  at  the  special  instance  and  request  of  the  said  C. 
D«  had  then  and  tl^ere  bargained  with  the  s^d  C.  D.  for  the  purchase 
of  a  cenain  other  messuage,  &c.  with  the  appurtenances,  at  and  for  a 
Ar^  sum  of  money,  to  ii^>  kc.  and  had  paid  to  the  said  C;  D.  a  cer- 
tain sum,  to  wit,  &c.  in  pait  of  the  last>mentioned  purchase-mefney, 
and  bad  also  agreed  to  pay  the  residue  thereof^  and  to  accept  a  proper 
coDveyai^e  of  thejoald  htst-mentiAied  messuage,  fcc/oi|.or  l>efore  the 

>  day  of"  ,  in  the  year  dbresaid^  on  "having  a  SM)d.  and 

valid  title  made  to  him  to  the  s<id  messuage|  &c. :  he  the  said  C.  D. 
then'  and  there,  to  wit>  on,  &e*  aforesaid,  ^f ,  Sec.  aforesaid,  undertook, 
&c.  that  he  the  said  C.  B.  would  procure  an  at>8iract  of*  a  good  and 
valid  tide  to  the  said  la|t^mentioned'messuage,  &c.  to  be  furnished  to 
the  said  A.  B.  ia  doe  and  convenient  time  for  enabling  him  to  get 
wxc\^  title  examined,  and  »  proper  coAveyanee  of  *the  same  messuage, 
&c.  prepared,  and  the  said  last-memioned  purchase  completed  on  or 
before,  &c.  aforesaid;  xpt  the  saidjC. D.  not  regtirding,  &c. did  not 
nor  would,  although,  ttc.  procure  an  abstiact  of  «  good  and  valid  title 
to  the  said  last-mentioned  messuage,  &(£.  to  berfumished.  Sec.  {ncga^ 
tivtng  the  fierformance  qf  the  drfendant*9  firomUc^)  but  theVein»wholty 
failed  and  made  de&ijit,  to  wit,  at,  Ik.  ^aforesaid,  and  the  sud  CD.  [  •  165-] 
then  and  there  wrongfuHy  and  injurloualyeieglected  and  omitted  to 
furnish  any  abstract  of  title  to  such  messuage,  8cc'.  as  last  aforesaid, 
fov  a  long  and  unreasonable  time,  and  until  an  insdfficient  and  inader 
quate  time  remained  fo*  tjie  examination  of  such  title,  and  for/the 
preparation  of  a  proper  conveyance,  and  the  completion  of  such  pur> 
chase  as  last  aforesaid,  by  the  day  appointed  for  that  purpose  as  afore- 
said, according  to  the  said  last-mentioned  promise  of  the  ssid  C« 
D.  in  that  behalf,  and-  ^he  said  A.  B.  in  ikcu  further  saith,  that 
by  mean^  and  in  consequence  of  such  neglect  and  omission  as 
aforesaid,  a^d  by  reason  of  £.  F.  (without  tfjiose  joining  in  .the  con- 
veyance of  the  said  last-mentioned  messuage,  Sec.  a  good  title  there- 
to could  not  be  >made)  liaving  since  departed  this  life,  to  wit,  at. 
Sec.  aforesaid,  the  said  A.  B.  hath  been  deprived  of  all  benefit  and  ad- 
vantage, which  would  htfve  arisen  to  him  from  the  compleUon  of  the 
said  last-mentioned  purchase,  and  hath  necessarily  been  put  to  great 
expenses^  amounting  in  "the  whole  to  a  large  sum.  of  money,  to  wife 
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31.  voR  voT  Sec  in  endeavouring  to  procure  the.  said  title,  a«  last  aforesaid;  and 

GOHV2YIIIC.    ,.,  «.,.  ^.  %^t.  ^  / 

.   hath  losty  Kc.  (tfamf  damage  aa  is  la«/  couff/).     wfaa  counts  fir  m&ney 
fiaidf  hady  and  reeeived'-^actotitu  siated^^^nd  breach. 


S2.  Against  a      For  that  whereas  the  said  C,  D.  befell  end  at  the  time  of  the 
w^reement  '"^^^'^K  <>^  ^*^®.  ^g'^c^'f*®"^  »od  his  promise  and  undertaking  heremaf- 
to  assign  his     ter  next  mentioned,  represented  to  the 'said  A.  B.  that  he  the  said  C. 
leaae,  and  on    j)^  ^^s  lawfully  possessed  for  the  residue  and  remainder  of  a  certain 
contract,  that  ^^^^  ^^  years  tIfeB  to  come  and  unexpired  therem;  of  a  certam  mes- 
he  had  lawful  suage  or  dwelling -hopse  and  premises,  siflmte,  fcc.  wherein  he  the 
tit  e  so  to  do    ^^  Q  jy^  then  exercised  and  car^d  on  the  business  of  a  Tictuall  r, 
to  wit,  at,  &c.  and  thereupon  heretofore,  to  wit,  on^  Sec.  at,  Sec.  afore« 
said,  by  a  certain  agreement  then  and  there  made,  by  and  between  the  • 
said  C.  D.  and'the  said  A.  B.  it  was  agreei)  in  vnitnftev  and  'form  fol- 
lowing, (that  is  to  say,)  hx.*^^Here  act  out  Jke-  agreemeni  verbafimf 
t  *  167]       ^^4  etate  mutual  firomiaeaj  ut  anie^  1  \$y^nd  that  defendant  aiac  ^un* 
dertook  a»  follows  i^  and  that  he  the  saMiC.  Di  then  and  there  had 
lawful  right  to  sell  and  a'ssign  ovei^the  said  lease  of  the  said  li^es* 
auage  or  xlweHing4)ous«  to  the  said  A.  B.  and  that  he  would  perform 
and  &]161  the  said  agreement  in  all  things  therein  contained  on  his  part 
and  behalf,  to  be  performed  and  fulttted.    Afid  although  the  said  'A. 
B.  bath  always,  Sec.     [Geperal  performance  by  filaintiffJ]     Yet  the 
said  C  If.  contrivi^!  &c*  did  not  perform  or  regard  the  said  agr^e- 
ment^  or  his  said  promise  -and  uhdeataking,  but  thereby  craftily  and 
subtly  deceived  tihe  said  A.  B.  in  this,  to  wit^Chat  he  the  said  Cr  D.  at 
the  time  of  making  the  said  agrtement,'and  his  said  promise  and  un- 
dertaking as  fiJMresaid,  had  not  failrful  right  to  sell  of  assign  over  the 
lease  of  the  said  messuafie  or  dw|^ling-house,and  premises  to  the  said 
A.  B.  whereby  the  said  C.  IX  was  hindered  and  |>revented  from  selling 
or  assigning  over  the  ^same,  or  performing  the  said  agreement,  on  the 
part  and  behalf  of  him  the  said  C.  D.  and  by  means  of  the  said  several 
premises,  he  the  said  A.  B.  not  only  lost  and  w^s  deprived  of  alt  the 
profits^  benefits,  and  adfantages,  which  might  and  would  otherwise 
have  arisen  and  atcrued  to  him  from  the  performance  of  the  said 
agreement,  on  thd  jpart  and  behalf  of  the  said  A.  B.  but  was  forced 
and  obliged  to  and  did  necessarily  lay  out  and  expiBtKl  a  large  sum  of 
money,  to  wit,  the  sum  of  Z.— -,  of  lawful,  Sec.  ut  and  about  the  ap- 
praisement and  valuation  of  the  said  hoUsehold^iumiture,  *and  hath 
been  .and  is  by  means  of  the  premises  otherwise  grtlftly  injured  and 
damnifiedi  to  wit,  a^Scc.  aforesaid.  '  ^ 


(0,  Se^  a  useful  precedent,  1  Went  w.       (u)  See  6  East  553.   3  Wtntw.  105. 
71. 


/ 
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£7%«rf  ore  6«/  ftm  firecedenta  in  print  by  a  vendor  againat  a  ven*  Tcirsoft 
dee  Jor  not  comfUeting  hU  fiureha$e.  See  a  declaration  by  a  vendor 
Meiaed  in  fee  againat  a  fiurckaaer  a{  a  fiuSHe  auction  for  nfm^payment 
q/*  the  purchaae'money^  and  the  lav>  relative  to  these  deciarationgj  in  6 
£a9t.  555.  3  Mast.  410.  S  N^  B.  133  ;  and  *againa  a  fiurchaser  </  [•  168) 
an  estate  in  £fej  by  firrvate  agreement^  3  IVenttP.  91.  105.  \  if.  B, 
270.  ;  and  against  a  purchaser  of  a^  chattel  interest  Jones  v.  Bofkley^ 
DougL  684.  i  and  Luxton  v.  Robinson^  Dougl.  630. ;  at  suit  qf  ven* 
dw  qfan  egttitable  interest^  in  Dougl.  684.  From  thme  it  should  seem 
that  the  fUtdntiff  must  in  general  shew  that  he  had  good  title  to  convey 
^\2)*'^Thefoliowing  precedent  is  given^  as  it  often  occurs  in  prac* 
tice:'\  . 

For  that  whereas  the  said  A.  B.  heretofore,  to  wit^  on»  See,  aty  &c.  33^  By  rendor 
bj  one  £.  F.  bis  auctipnaer  and  ag^u  in  that  behalf,  caused  to  be  put  ^b7iciiucti^ 
tip  and  exposed  to  aal^  by  public  auction  a  certain  messuage,  orchard*  of  $n  estate  in 

and  earden  and  nreinises,  with  appurtenances,  situate,  4cc.  (w)  upoa  ^^^*  f^^*^^. 

.   *..  ,     riV     •  •  .  ,.  .         .     ,    ^.-'v  V     P««*chs8cr,  for 

and  subject  to  the  following,  amongst  other  conditions ^f^ale ;  (x)  that  not  complet. 

is  to  say,  that  the  highest  bidder  should  be  the^  purchaser ;  tNat  the  pnr-  ing  purchftie, 
chaser  should  immediately  pay.do^n  into  the  hands  of  the  auctioneer,  ^,^^|[*^/^ 
that  is  to  say,  the  said  £  F.  Z..--.**  per  cait.  4n  part  of  liis  purchase**  sale, 
money,  and  enter  into  an  agreement  for  paymeift*of  the  residue  of  the 
sud  purcha8e-moi\ey,  on  the      ■    day  of  ■  then  next  ensuing^^  at 

which  time  he  should  have  possession  of  the  preniises,  on  havtng  n 
good  title,  and  that  the  aucti6n-duty  payftbl^  to  goveoimeot  should  be 
paid  and  borne  by  the  vendor  aiyl  purchaser  in^qual  shares/ and  tho 
purchaser  should  pay  down  his  share  thereof  to  the  auctioneer  at  the 
time  of  sale ;  and  that  in  case  the  purchaser  should  fall  to  comply 
with  the  said  conditions,  the  deposit  money  sbould  be  forfeited,  and 
the  vendor  be  at  liberty  to  resell  the  said  tenements,  with  the  appur« 
tenances,  and  the  de^ciency,  if  any,  together  with  all  charges,  should 
be  made  good  by  the  defaulter ;  as  by  the  said  conditions  of  sale,  (re- 
ference^ being  thereunto  had,)  will  amongst  ot^er  things  more  fuHy 
and  at  larg^  appear  (y^.  And  the  said  A'.  B.  in  fact  saith,  that  on  the  Defendaat  the 
said  exposure  *to  sale,  to  wit,  on  the  same  day  and  year  first  a&>i^*  ^Ti^^q^ 

I 

— 1  1 1  I       : 

t 

(o)  It  seeint.not  absolutely  necessa-  tbe. breach  of  which  ii  complained  of. 
ry  to  state  the  local  situation.    See  6        (^^   Some  of  the  precedents  here 

East.  348.  [1  Taunt.  570.]       ,  state  the.  mutfial  promises  ;  but  it  ap. 

(3r)  It  is  not  necessary  to  set  forth  pears  better  to  lisert  them  after  the  al» 

more  of  the  conditions  of  «ale  than  legation  that  the   defendant   b^ecame 

those  which  are  essential  to  a  clear  the  purchaser, 
stateinent  of  the  cause  of  action,  and 


(13)    As  to  a  sale  of  land  in  lotji^  where  there  is  a  defect  of  title  as  to  some 
^the  lots,  vide  Fsm  Mju  v.  Corjtoratiim  of  Schenectady^  12  y^Aite.  iOr^.  436. 


I 


198  DBCLAAATIOHS  IV  AUfTXPSIT.  • 

▼BirvoK      said,  at,  Bic.  aforesaid,  the  said  C^  D.  was  the  hiehest  bidder  for,  and 
pvECHASBs.  ^^^'^  *^  there  became,  and  was  in  due  manner  ileclared  to  be,  the 
purchaser  of  the  said  messuage,  orchard,  garden  and  premises  with 
the  appurtenanoes  as  aforesaid,  at  and  for^a  certain  large  sum  of  mo- 
Mutual  pro-     ney,  to  wit,  the«um  of  L^   >     «    And  thereupon  afterwards,  to  wit,  on 
mises.  ^de  day  and  year  first  ^foresaid,  at,  &&  aforesaid,  in  ^onsideralion 

thereof,  and  t|iat  the  said  A.  B.  atithe  speeial  instance  and  request  of 
the  said  C.  D.  had  then  and  there  undertaken  and  faithfully  promised 
the  said  C.  D.  to  perform  and  fulfil  all  things  in  the  said  conditions  of 
sale  contained,  on  the  part  of  the  Sendee  to  be  performed  aiid  fulfilled, 
he  the  said  C.  D.  undertook,  ^pd  then  and  there  faithfully  promised 
the  said  A.  B.  to  perform  and  fulfil  eyery  Ukiug  in  the  said  conditiona 
of  sale  on  his  part  and  behalf,  as  su6h  purclnwer  as  aforesaid,  to  be 
Defendtnt's  performed  and  fulfilled  (z).  And  although  the  said  C  D.  iu  part  per- 
pan  peronn-  f^jpym^Q  of  the  said  terms  and.  conditions  of  «ate»  anA  of  his  said  pro- 
mise and  undertaking,  did  then  and  there  pay  doMm'ttx:ei;^aii  sum  of 
money,  to  wit)  the  sum  of  Z>.  ,  bein^  at  and  al^r  the  rate  pf  Z.— — * 
per  cent*,  as  a  deposit,  upon  and  in  pa^t  payment  of  the  said  purchaae- 
mon^;  and  did  tiben  apdt there  eign  an  agreement  for  the  pByment4>f 
the  remainder  of  the.  said«puxchasi^QMBy,  on  or  before  the  said  — — 

daytif an  the  y^ar  of.dlir  Lord    >  ■    aforesaid,  on  having  a  godd 

J|j^^"2inc^ ^*^  to  wit,  itt,  ^t.  afdresaid<a).    And  althpugh  the  sud  A.  B.  for  a 
to  complete     l<Mig  time  -before  and  upon  and  after  the  said.  — — —  day  of  ,  in  the 

sale*  year  last  aforesaid,  was  ready 4ind' willing  to  make,  and'  did  make  ap- 

pear to  the  «aid  C  D.  a  good  and  suffici&it  title  in  fee-umple  of,  in, 
and  to  iRe  said  tenements)  with  the  appurtenances  (6),  so  as  to  enable 
[  *  17Q  ]     him  the  said  A.  B.  to  convey  titt  same  to  the  Isaid  C.  D.  in  fee-simple 

»  » 

I 

V 

(z)  IJiougfa  it  is  necessary  that  the  tlfe  terms  of  sale,  and  the  particulars  of 

purchaser  should  in  person  ot  by  his  such  estate ;  ^ut  see  6  East.  555.   Sug- 

ag^nt  sign  an  agreement  ^o  purchase,  den's  Law  of  V.  4i  P.  17i.  3d  edit*    In 

see  2  Taunton.  38.  yetit  is  not  neces«  Luxton  v.  UoKnson,  I^gl#620.  it  was 

sary  to  aver  that  such  written  contract  alsd  ^held  that  the  plaintifi*  ought  fo 

was  entered  into.  {ICaint:**  Rep.  45.  4  state  his  title.;  and  where  it  is  quite 

yohn»,Pef^^3ff^  The  puiHchaser  cannot  vertain  that  the  vendor  was  seised  ^f 

object  that  the  vendor  did  not  iign.  See  the  leg^l  estate,  it  may  be  prudent,  at 

JS  East.  16.    [Vide  BaRard  v.  Walker^  least  in  one  count,  'to  toake  an  aver- 

3  jQhu,  Cat,  60.  Rogtt  v.  HerHn  IS  ment  accordingly,  instead  of  risking 

Ck^^    2  Caiiu?M  Rtp*  1121*    0  l&OMCt  the  declaration   in   the    abeye  form. 

/?<f/k.  108.  ThiV&p*t  JSv.  440.]  Where  a  title  has  been  made  out  to 

(a)  This  averment  is  not  necessaiy.  the  satisfaction  of  the  defendant,  aa 

See  note  z,  supra.  averment  to  thit  effect  may  suffice. 

iji)  According  to  the  case  of  Phil.  See  Martin  v.  Smith,,  6  East.  555,    2 

lips  V.  Fielding,  2  Hen.*  Bla.  123.  th'^s  Wentw.  105.    The  prededents  usually 

allegation  is  not  sufficient,  and  it  ought  by  way  of  inducement  aver,  that  the 

to'beshewn  that  the  plaantiffreally  had  pUi^^ff  was  seised  in  fee  at  M«  time  •/ 

an  estate  in  fee-siiAple  or  according  to  tht  tak'  ,  3ee  j!l  East,  410.    6  East  555* 


as  aforeasdiS,  and  to  execute  and  isaise  to^be  executed  proper  convey"     vbitdob 
ances  thereof  to  the  said  G.  D^  and  afterwards,  to«ivit|  on  the  day  and  .i^^Jtf  **^ 
year  last  afer08aid,  at,  flic,  aforeaaiili  offered  to  the^said  C.  D.  to  make 
a3d  convey  to  him  aiich  good '  mA  suftcwift' title  m  l^^^sitnpte  to  th^ 
oaid  tenemeote,  with  the  appnirtcinA^.upon  payiheftt  of^  the  rdmain- 
d#r  of  the  mA  purchaae<4n(^ey,  according  td  the  said  tcmi's  and  con- 
ditiona  of  sale,  to  wit,  aCy^^^.  aforefldd;  yet  ^he  said  .C,  D.  not  re*  Defendant'* 
gprding  the  said  t^hns  akd*ddhdkioM.of  sale,  ifor  his  said  promise  and  '^^^^^^ 
undertaking,  tMit  'oontrtivog,  Set,  did  not  not'  would,  6n';or  before  the 
sud  — »day^<rf  '     *pm  the  yeaf  aftrfsaid,«an  hayihg  such  good^title 
as  aforeAid/or  at  ^ittiy  other  ttiiitfa»^iy  op  ekuise  ,t#  be  paid  to  the  said 
A>  B.  the  Fena^d^  oftte  laid^rl^se-money,  or  any  part  thereof, 
iMt  thap  an^  there  ll%dtS^^ii|^Iected  ftndtrefused.so  to jdo,  and  thei« 
whoMyii^jijIlwd.tlieii  or>rtany-otheFiiMte  to 'complete  khe  said  pur- 
chiae»  or't6  ailiel{>t''.aieeiiT«yance  6P  «he»Ul4'  te^elnents,  with  t1iib%p- 
purtenantu  io  him  0e  spid'C.  D.    •Ah^  <|iereupon  ^e  said  A.  B.  af-  Resale  and 
tem^^MiB^and  afifr  t\ie  said*^^^-*  day  or^-— ,  in  the'^year  hist  afore«  ^^*  > 
said,  to  wit,  oA,  Utc.  %t,  isr^.  afoifaaldv  acceiffingto  aod  by  virtue  of  the 
8aidx)o^eliticffViof  ^le,  &p;aiii  eoi^sed  the^t^  Henemems^^witbtlle  a|H 
pustenants,  to  ^lel*>liKpul)|^au<^iir,<indeF«Aid  subject  to  certain 
^er^s»  and  conditions*  i>f  ^e,  at4*  the  sMfe  wer6  then  and  thefe,  aft 
such  Jast-mentioned  *e«p>sq<re  to  wAe  as  aforesaid^'rciiold  Ssr  anflli^h      \^  171] 
l0aa  price  or  mm  of  moffey  ih%n  the  v^  price  pr  sum  1<y  lAdch  Ihe 
aani^  had  been  so  sold  to  th^  ^d  C.  p.  \i  aforesaitl,  t0^it^mr  tHewi«i 
of  X.r^— ,»ivhcV^y^eTe  Ihen  and  tfeeae  tra^  a  deficiency  beltreen  the 
said  pric^  fiir* which  the  said  tenei^AitSf  yitk  fhe  apt>urtenaDta,  were 
ap  sold  "to  the  said  C.^IXAts  afeitesaig,  atkltW^Mfid  price  foraHiich  the 
aaniQ  were  so  sold  oq  furt^  ^e8al<  to  a  Urge  amount)  %>  wit,  ^o  tbe 
amount  of  2.1-^— r ;  ind  the  cRarg^s'^ftendUg  %uth  ^esale^hen  and 
there  anao&nt^  to  a  certain  oth0r  tafge  e«m  of  money,  to  wit,  the  si}m 
of  L.f'-^'    Of  «Kw|^GfaS*aaid  pr^mis^s,  the*  said  Q.  D.  afterv^ards,  to 
wit)  on  thr^  ^c.  bisMf<^|eaaid,*S^,  iSTc.  'afiare'sAd,  had  notice,  and  by  rea- 
son* of  the  pitioise^  s^  according  t(Vliftre  said  tifhn  and  co(iditio;iti  oft 
sale,  he  the  said  C  I)^theo  ani  tn^rft  became  Iiable^t6  pay,  and  ought 
to  have  paid  to  the  s^  J^  B>*the  said  several  sums  of  L.    ■  "  and 
L^ — ,  to  w'it,iAt|  ^.  *^^»reaaidL  .  V^  ^^  saidC.  p.  far^f^e^  diare-  Defendant^ 
garding  the  said  eoiA])tl(]ii6  of  sale,  adci'b^s.^d  prpflvse-btiundertaking,  "^^^™^°^ 
hath  not  (^lthough«he.wai^tffterwarda9  ^<i^it,  6n  the  d^y  and  year  Fast.Betice. 
aforesaid,  tft,t^c#  aforesaici,  P^ueste^  bji  the  ^id  A«'  B.  so*to  do)  as  yet 
piaid  the  sai^sui^sof  JL^       >  and  L, — ^^  op^ither  of  then,  ov  any  part 


■^ 


ccfsary, 


Wentw.  91.-,But  ^Ifl^sH^in  unne-    bolbi%  l^e  daj.Sppotnted  for  the  coin- 
^.fsaiy,  as  it  is  not  absolOtelx  reqU&aite  'pletion  of  the  salet    Sugden'g  ^aw  fiF ' 
that  the  vendor  should  have  t)ie*($gal.  V.  St.P.  3A.«  Thompson  and  Mile'f^  2 
titla  in  him  at  that  tyne,  apd  it^is  sufR-    Esp.  Rep,  1^% 
ciea^if  he  obtain  itAr0Mioaahle*tihi9  -^ 

VoL.U.  R        ' 
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▼zirf^oR      thereof,  but  so  to  do  hath  hithortovrfaollf  refused,  and  stiU  do^h  refuse^ 
*^fi^Jf-2L    to  wit,  ai,  &c.  afdr«said     •An4'Whefca»  also  heretofore' 4«  urit,  on  the 

VURCHA8ES..  ' 

Second  count  ^37  and  year  first  ^aforesaid,  kt^  |»c.  4iifore8aMl)  the  said  A.  B.  at*  the 
more  general  special  instance  and  reqiiest  of  the-Md  €.  D.  bafgahied  and  agreed-  to 
^^)>  seM.tothe  siid  6*.  Qrand  the^aid'C.  D.  then  and  there  bought  of  ffhe 

said  A  B.  c^rtadn  other  tenements,  wi<h  the  appurtenants,  tOivit,  one 
othc^  Messuage)  and  divert  othef  buildingsramd  a  certaih  oOieV  large 
quantity^  to  wit,  ^—  other  acres  of  hindjIrttH  the  appurtenants,  at  and 
for  a  certain "Jpice  or' sum  of  motfey,  tl<ar»rit,nhc  suA  of  Z...  *  ■,♦  upon 
the  terms  &nd  conditioni*folli6^Bg^  |ha^  is  to  Mf^  -that^lio  ^d'C.  IX 

shpulS  pay  down  infbediat^  a  d%p«tit  of  X. ^cr  cent.  In  part  tif 

the  purchase-money,  and  «Jioiilil  pay  '^#  tflninni!RNP  am  or  before  the 
-*— •  day  of  4  on  having  a  Igood  tiff^aiifl'  thaiT  the*said  C.  D^. 
[  •  172  ]  should  have,  ^oper  ^cbn>reyai!c^*together  <riih  rfb^fr  '^Keft^^  c#ptd» 
as  tnight  be 'thought  nec<4saf^  at  his  oVn  ^xf^nto^  on  paytnont  ofthe 
fcmainAfrofHbc  purchase-wiotiey,*  Andn^tfcupon  fi^eiofore^  towit> 
onj  8cc.  aforei^id;  at,^  See.  afbresaid,  in  cOASiAefatkia'bf  tlrts^^^wses, 
and  that  the  said  'X.  B'(t  tli^  6pd^^f  ^stance>  and  k'e^ciest  of  the  said 

*  C  D*l)ad',  &c."  CstcftiT  tnutt¥trtftofnif/^8  &  ii  firix^  co^it%)  And'V- 
though  tlie  said  C.  D.  in  parr  (yi^rfofm^nc^  of  tie  said  last*nienticAifed 
Arnfts  and*concntioAs,  and^ls  said'  Jaft^merftioned  promise  and  tinde^* 
talftn^,  ditf  th'dn  and  fheref  p^  down  a  d^pdlit  of  Z.  ■  ■  pfer  c^t.  in 
part  of  tfie'sald  last-rnehtioneiF-purchase*monly  ;  and  altho'Ugh  tfke  saKi 
A.  Ef.  belbf  e',  antl  on  the  said*  — ^-^ay  pf  ■',  was  readjr  and  willing  t6 
make  •ami  convey  to  ihe'-^id  O.  ft.  a.  good  "^diid  sufficicnt'tltle  to  the 
sai^  last-m6ntioned  teAeihentSv  w^lf  the  bppurfenanfs,  inW^  to  procun^ 
to  be  executed  to  him  Uic  ^sid  C.»D.  at  tfre  ei^pense.  pf  the  said  C.  D. 
pfope;*coo"vefarftes^heret)f,  with  sodi  Jfttcited  rbpits  as  should  be 
tbouglft  necessary,  according*  to  tha  said  terms  'ahd'conflitiqpa,  ot)  pay- 

t  mont  ot  the  remainder  of  th<f  said  purchase-nipney,'  and  to  perform  and 

^^  fulfil  ^^^    ^^  last^mentibfted  temTa  and*cbnditidAs,  and'  his   said 

last-mentioned  promise  ^d  uoclertaking  in  evefy  Wing  on  his  part  and 
l)ehaff,  to  he  j)^formed  and  fuf filled^  tt>  wit,  arsStt.-*  for^sirid  ;  whei-eof 
the  said  C.  D.  afti^rwards,  to  wit,  on,  &c.  last  afarcaaid,"^thete  had  no- 
tice; yet  the  8ai(!V  G.  D.'not  regardihg  the  Sa\d^ast-fhentioned  condi- 
tions', nH;his  ^d  4asf-hientione<I  jtromise  4nd  undertaking!  but  c»n<- 
triying  and  craftily  and  subtly  intending  to  dgpeive  and  defraud  the 

*  said  A.  B.  in  this,  behalf,  did  ntft  itorwouki,  on  or  he&>re  the  said  ■  ■ 
day  df  ■  ■  ,  jor  at  |iny  other  time,- pay  the*  remdinaer  bf 'the  >said  pur- 
chase-money,  or  any  part.tqeredf  to  the*  said  A*  B->  ^^  thep  and  there 
wholly  neglected  and  rcifused  so  to  de^  and  afterwards,  to  wit,  on  the 
said,  '-^  day  of  ' ■  '  ■  ■,  in  the  year  afo^said^ wholly  refused  to  conk- 
plete  the'  said  Ikst*flient}oned ^purchase,  ^d  "wholly  discharged'  the 
•fiid  A*  B»-((/)  from  all  fticther  performaikse  ^nr.  his  part  of  his  said 


xi 


(c)  See  a  count  2  Wentw.  105.  09  Sae  Jone»  v.  Barkley,  Dougl.  684. 
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kibt-flientldned  promise  and  Undertaking)  contraiy  to  tbe  said  last-men*     ▼bvbor 
tioned  promise  and  undevtalHOfi:  N»f  th^  said  C.  D.  Xo  wit,  at,  i^c.  afore*  ^^^^^^"^ 
stfid.— -^OM^  ^ciai  <(mmt9  thoul^be  added  9%  particular  circum^       f  *  173 1 
etanee^  010^  require  s  aUo  a^  tm^cotbu^j'on  an  B^aie  bargained  and 
•old^fi&Hi^e^  375  omitting  the  ttatta^tmtaf  fkt  reUase  or*sli(b«r  eqjnvey^ 
nmce-^-a  count /(^r  money  fmid^-'^d  §ke  ngjcount  9tatvdJ]  •  -< 

'  For  tl|^  whereas  dftTsakli^.  B»  belbre  an4at  the  time  of  the«nak«  34.  .On  a  pa|>- 
in^  of  ^t  agrfemooaiJhHi  lh»  .pr6mise  and  uDdcrtakitig^iii  the  said  C.  ^'^-^^^""^ 
D.  Ikereiaafter  nfent'nVenuoaedy  ilras  bkvfi|j|||r  possessed,  that  is  to  ^3^  ai^ainst  the 
$if  the  re^iSUe.<^«  pertsjiilierm'of  y«ars/M  expire  on,  S|c.  of  a  certain  ^'^"dee  (c). 
dwellii«4iauae  aat^pwgMs^e/friUi^nbe  apnurtenances,  known  bf  the  J^^^^^"^^ 
•ftipi  of-lb^- — *»^)fi()Bat«fW.  and  Hh^  said  A.  B.  was  aJ%o  then  law-  cunnc: «  bro- 
lilH^iMtaiiePtetf  -ofr  jS<rw^yf  beer  and  jMifir  limences^  and  i)f  certain  ^^  ^^ 'P^"« 
]iq[ii0r«,te^8hio,lsf«^:cMip  )i9i^h^^^im  Mier    ^*^^ 

dS^tsf  then  btk^onrJiii  saiftpreniM^  to  witf  at^Scp,  And.therenpotf 
heggupdrfef  «»•  wity  en^  8^  a^rpsaid,*  at^y'dco.  afiorestfid,  by  a  certain  • 
agreement  thet)»-Ai^  tfi!^'  made  i)^(irj)v^  the  said^A*  V^  of  ilhe  one 
pil^  aadrflto  said  C«  P.  of  the. oil^a  pfin,%i||r|LaAgreed*by  and  betwdea  * « 
tlw  vM  i^.  1^.  .4M  sbe^eaM  Q.  D;  liMft  the  naid  A.  p.  should,  fcc. 
(I^^frif  et>pi^  thc^  Jigre^naei  Ir^nkmifl!  to  thwj^l^^ing,  vt^rda  f\  Dot  (bat 
.  If  eiliier  •f  tbeyi  skoukl  «iegleet  or  refuse  to  perform  the^d  a^iee* 
teent'of»Us  pfMt,  theptrtyi  so  neg^Lec^g«er  refusing  s^qu(^  p^jft* 
tli^CMhef  of  ^hejfi^e  sum  pf  L, .  »■  ybi^  ^gngand, ^y  the  saidjigreoB 
Hient  mucualljF  agreed- 10  be  the  damages,  asc^ftained  and  fixte<f  (<«f) 
on1>reacb  thereof,  and  to  becop^  ^j^  debt)  and  recoyerft^le  in  aAjr 
4f  his  Majesty '4  coorta^ol^lliw;  ^'bf  Ih^sil^'agTarnient,  refei^noe 
being  thereopto  1iad,*^UfilHy  aj^pftaf.  A^  &t^  ^Stati  mtai^fi  /rror 
mitc^to  fierjhrtn  th^mgrten^:ntt{(mntey'V\5y  and^  proceed  *mtk  (%e  t*ir4] 
avermem  aa  /•U^vn  (<rj  :]  AjU  ,«lllk>pgb  the  said  A.  B^  was  always 
irom  th&tsm0«f  tbe  -tpal^Dg  of  tlib  ssid  agreement,  untii  and  upon 
die  said.  St/^  «f  .^        #  Co  wit,  at}  •W.  aforesaid,  f^iriy  ^nd 

wiliil^  to  assign  %M  ^Bdliv^  liissai^j.  e^ate  and  interest;-in  the  tfafd 
dwelling^onse  and  pceqaises!  with  thif  appurts^ances,  to  tl)e>said  €. 
Qp  tad  to  assfg»a(i^^ deliver  f^  the  sAid,  G>{>rtbe*«4id  beer  ^nd  other 
ligencesy^nd  to.nmd  l^l^'^^  ^^  ^'^  the^^laipaged' windows  of  the 
said  messuage  and  p^smises^  ym\fL  the  Kppurtenan««^*'and  to'cl^av  tkel 
said  premises  fr0m«aU  inounsSrances  of  rerft  and  taxes)  and«t6  sell  add^ 


^ 
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(c)  A^to* ^clantiomof  ihislifttdre.  andS  B.  and* P.  632r.      '              ' 

jee  the  obsermieast  |uft^;  1^,^  an(^  (c^  I  he  avernfents  of  perfonttaomSdki 

lfi9. note h«  aad  Duupl.  ^^'^^ *  .  •  th^ppt  of  thiplaigtiffofiust always <fe. 

(</)  These  dainages  are  liquidated,  ^nd  on  tfach  particular  agreement; 

and  aot  iff  tKe  nature  of  i^penaityr  As  ttio^e^n  t^^  ptecedbnt  are^uch  aS  motft 

tothediflSiafitionbetweeika^en^(yand  frequently^  occ^r  in  actions  on  pabUc* 

Undated  damages,  see  2  B-4aid  P«  346.  house  agreements. 
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vwioon      deliver  to  the  said  G.  D,  the  said  ho)i«ehokl  furniture,  fixtures,  li" 
AGAINST     ^Qpg^  jiiid  other  effects,  at  a  fkir  appmiaement  thereof,  as  aforesiad, 
and  also  to  deliver  (kissessioi^  and  complete  and  fulfil  the  said  agree- 
ment upon  the  aaid^    i-  ■  daj  o£     wji,  aifUbe  joinc  expense  of.  himself 
and  tire  aaid  C  Q.  aopording:;ta  "Uie  efect  toA  meaning  dfthe  s£ud 
agreement  ih  that  behalf^  and  aliho«lgh  Uie  aaid  A.iB%  aAerwaads,  to^ 
ivit,  OB,  &c.  aforesaid,  appointed  and  proburwl  one  E.-F.  a4>roker,  on 
his  fart,  in  dfder  to  n^e  a  fidr  a^pn^t^peiA  and  valuatiqpi  of  the 
said  household  furniture,,  fixtures)  (iqueeil^  atn^MTects,  and  the  sa^d 
£.#*.  was  then.and  there  re^ly  to  app^ab(;  and  ^hie  fiie  same  acc^id* 
iogly  ;  and  altheup^h  the  said  C.  X>.'  then  aMd  there  had  nMice  of  the 
premises,  and  was  request  hj  dle*saV  A.  JV^to  al^ipoint  and  ficotufe 
some  persep  as.^  brdker  o64Js*|i||in,<(l^inaliA  sudh  appraisement  and 
Yaluation,  and  to  perfiirm'Uie  \|aid'agrQefn^.«ft.lisjj^rti  aotordiof 
to  the  effect  end  meaning  theii||i»(^  y^i  the  aidd  At  B.Ji»fbBt^ith^tft 
ibe  ssdd  C«  D.  did  not  nor  wodid,  w^ien^iii^wli^^eoJitiiiBlistsd,  us  aftiW- 
.    said,  or  at  any  other  time,  tfppokit  os^  p^ociip  itf^bfrolDef  cffir  hilrpertf  to 
appraise  andi  valuejjii^  3aid  l)|«u8fb%id  furmture^  (eftiffes,  liquors,  end 
» •  other  effects,  dt  aay  of  ^em,  k^ccMAng  to  the  ifSo€^  and  tfleamng^  of 
.  [»  irs  ]      the  said  agreepient,  •bet  ^th  hltMrH  wtollQrni^g^tiDted  agid  ]l^iused 
.80jK»  do,  and.by^reasoii^therebf,  th^  said  li^u^hMd  hirnk^e^  fixtue^ 
liquors,  ^  ethe?  effects,  ttlll,  remain  fMi^eHied  aniA  unpaid  €or  by  the 
iltff  C*  I},  to  wit>  at,  -te««£pr6viid>  contraiy  to  th^said  A^eiftent  Aw) 
^  the  s^^roroise  i^'  f^pd^rtukiBg^  the  said  C.  OV  V^et^b/  the  said 
C§  D.  iiath  become  liable  to  pay  the  said  A.  B«  the  aaid^um  of'LMO^ 
ia  Uie  said  agreemeet  'mentioned,  yr^n  he  ,the  said  Q.  IX  should  be 
Second  coant,  thereunto  kftsrviitrde  reij^ueatech    'AM  Yterea#  also,  the  said  A.  B. 
for  ppeycnting  ^je»ctofpiie,  te  .i^it^in,  k^  afofe&i^  |Lt,.^c.«afere8iiid,  vas;lawfolly- 

bpclMr^m*  !*>s»«*»«d  of  e  certain  other- ^eHbg-boMsrf,*  1*5  the  appunenances^ 
valuini^.  situate,  <&c.  for  the  Fesidi|ii  ef  ^«ei<ai^  term  isf  ye^rs,  te  expit^  oni 

.  &c.  in*  whkl}*  said  last^fnentioiietf  dWeUipg-h^Se'Xhe  bustnefl^s  of  a 
victnalier  had  been  and  then  was'  carried  eib,%f  «Vinde  'Qf-  certain  li- 
c€ncQS  thenr.also  in  t^^e  poss^($sien  of  thi  s^d^A.  P^^and  the  said  A.  ^; 
was  also  ithen  and  thti'e  pos^aed  ef  certain  otjxbf  effects  in  the  said 
dweltkig-house,'  iprHsceof  sfle  said  C..  Qt  then  ai!|^*thei%  had  netted. 
And^e  said  A,  B;  being  so  possessed,  H^^pgn^heretofoie^  to  wit, 
on,,  kc^  aferesaid^nA,  &c.  aforesaid,  b  iconsideration  (/)  that  the  said 
A.  b.at  ihp  like  special  ihstance  and  request  of  jt))^  said  C.»D.  and 

for  the  sum  of^L. ,  then  and  there  paid  to  the  said  A.  B.  by  way  of 

mrnest,  apd  such  further  sQm  of  money  ^  the  said  last-mentioned 
effects  ^o'uM'  be  valued  *iLt,  upon  a  fttr  4^^^^>^^i>t  by  &  broker  on 
eattt>  si^e,  or  their  umpire,'  \oJbe  paid  to  th^  said  A.  B«  as  hereinafter 
mncnlioned,*  hkid  agree^,  &c.  £8tate  tht^^ub^l^^  ^  the  agreement  m 

.■*■'<      ' : w^ — ^ ■■      I  

(/)  As  to  the  neqi^ii^ferlhe  sute-    en  eaeb  side,  see  6  Sast  566-9. 
meat  of  the  whole  of  .the  coosideratiDn  • 
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apsoiAt  oouivT«.  ^39 

4he  Jlrsi  county  with  ftrofie^  averment Sj  and  proceed  aMfotlovta  i\  vekdo* 

And  although  the  said  A.  B.  aftcrwatds^  to  wit,  on,  &c.  aforesaid,  'at,*  pu^chasbe 
Sec:  afbresaidy  neminafed  and  ap|tointed  one  E.  F.  a  broker,  to  vahie 
andiappraise  the  said  h»tHiie»tiooed  effects  for  Ad*oa  Behalf  of  the 
said  A.  B.,  'and  the  said  C.  D.»  then  tfnd  there  hiad  noticc^dF  tfie  'pre- 
noises  last  afoi^esaid,  awl  thUQ  and  Aere  nominated  and  apift>inted'a 
certain  otlVei^  person,  to  wit,  ene  G.  H.  using  the  triide  of  *a  brolceri     [••  176  ] 
a«  such.broker  to  «^rah«  ap^  value  the  same  efil^cUB,  fbr  aiM  oft  be- 
half ef  Mkit  the\aidKX  D;.Mi'd  «tll»^gh  th^s&id  £}  f*.  afid  G.  *H.  as 
8«ch  broheri  fts  aforesrffli  th£h  aAt)  theK  Began  such  Valuation  an^ap* 
pMsementiand  the  same  wotrld  have  D^%n^pfTA}eededwitlf  and  complet* 
ed,  if  ikit  said  C.  B.  ilo«M  ha>c^  ^«0lired Jtfltf  ^rmitted  the  said  G.  H. 
to  have  ^toeee^fsd  th^ehi ;  yet  thefSfld«Cb*B/^nof^  regarding  his  said 
llM;nientioAe4  pr^inise  tuiJ^Rdertaklhgif  buttjoiitriving  aild  intending 
to  dece^i'e  a|M  deflwMf  <lfo ^saM  i^.  B.  m %hS8*beha1f^  did  ^M  nor  i^ould 
(^lK>Mgh  often  ^w^imtft  s^  toV()  tuffer  or  permit- th^  said  g/H;  to 
proceed  in  dfr/goM  wilii^e  valeafldiK  fnd  aippraisemeiit  of  the*said 
last-B^tlooed  efMta  on  his  pai^^^'buf  alb^wards'and  befofe  the.'com-^ 
pletid»4b%feof,  to  w4t,  oif,  &d/%&lesaidrat)  Vc.  foresaid,  wholly^  r^  '  • 
fused  1^  suffer  «r  p^link  h|^8o^  do,#n(ljtheD  ^nd  there  counteir* 
Bianded  and  pfevented-ine  said  G.«i(.  n^  proe^ding  and  gdin§  t)n 
with  the  said  Kali^iiien  aM  tppMdsemenf,  and'tiiep*  and  f^om  thenct 
biCberto-hatb  n«|;lected  to  nointiiate  ^  ap^filt'snaj^  othes  ^rson'to' 
value  or  appraise  *the  sai^  last-mlintieiM  efierts  fctrahd  an  lieliaif  <Vf 
him  the  saidC.  D.  and' hath  hindei%4't^iM|  f>rarentad  the  completion 
of  such  valoatibh  and  apf)raisense1it  as  kSt  ftfeiKsaid^  and^e  same 
«ffecu  still  remaib  vrboDy  %ftpdlA  fcff  f^  him  >l^'flrid  C. JP.  t5  wit,  aty .   ' 
Bcc.  aforfsaid^'ec^lraa^l^  the  saifl  )«st-m^ioDed'  pi^teis^  »id  under- 
taking of  the  said  C.  &t  tb  mt,  V^  Sec.  foresaid.— ^€/<fon«  count  for 
a  leasehold  estate  tafgaihed  a  fid  tdU^  aizf^^T*.-— -TVi^o  cS^nt0  for  gt/bdi 
^argamed  find  •old^  antt^  S^g-^JifonS^  paid^and  the  accotmt  stated^ 

•  ■  *••  •      ^ 

For  that  wl\ereas  ^e  %aid  C.  IX  Sn>etofrrli^  tdt  vh,^oir,  M.  af,  Scl;.  35.  Landlord 
wastenantto^ike  sifid'A*  B.  of.a  ceruin.ilri]i,-*lands  and  P''«n'^»c*j  J^^^xun  *ear 
with  the  ,appurteDftii£esrs  ^Itiiate^fcc*  and  in-aconsideration  thereof  he  to  year  {g)  on 

^••;.  ••       •        •  implied  con- 

'      ■  ■      ■       ^         ■  '.  *    ■     ■       ■        •.*,'»■  ^  I  tract  to  use 

•    •  •  ♦  •  ^jjg  premiaet 

{g)  When  the  pIsintifF  may  deeiare  .  for  the  breach  of  w4\ich  the  action  \%  in  a  husband- 

a3  en  a  demise,  see  13  East.  OB.  }f  the  lynMig^t,  o^  <»unt%«^ld*  be  jm  tYft  ^^^  n^^nncf 

tenancy  *be  luider  a  lease,  and  ^e  les*  ei^pess  agseement,  stating  mutual  pro-  ^^  ^^  custom 

a^e  executed  the.same,  or  a  yopn^^  pkl^es  and  the  breaches,  tfccordini^  to  of  the  country. 

4iart»  (see  4  Esp.  Rep.  4St.)  the  remedy  the  terriis  of  the  agreement,  see  2  ^9l,  Breached 

is  by  covenant,  or  by  actioa,  op.  the 'ease.  U.  840.    Ca«e  might  also  be  supported  o^'«r-cr<>Ppi"ff 

where  waste  has  been  c^mmitt^d;  2  wheq  waste,  has  been  comoiitted,!^BU.  ^^^^j[^"^ 

BU.  Rep.  1111.  though  theWi/  of  waste  Rep.  1111^— The  law  implies  i^ontract  ^q, 

would  not  be  sustainable,  Co.  £it.l4  on  tire  part  of  a  tenant,  that  he  wiU  oc-     [  •  177  ] 

K  n.'  1.    When  there  is  an  agreement  i^upy  a  farm,  &c.  m  a  teuant*like  man- 

Bot  ender  seal,  containing  a  stipulation,  ner,  and  assumpsit  may  be  supported 
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DEOLAI^TIOirS  Iir  A980MPSIT. 


AGAINST 
TBSANT. 


X.ANDL0&O  the  sftidCX).  then  tod  there  undertook,  6te.  to  manage,  use,  and  oul* 
tivate  the  said  farm*  lands,  and  prMnise's,  vith  the  appurtenances,  do*- 
ring  the  said  tenancy,  jh  a  go6d  and  husbaadiike  manne]>  and  accord* 
ing  to  the  cUltom  of  the  coantry,  wlier«  the  said  fitrm,  lande,  and  pre* 
mises  Were  *bo  «ituatiff)  a^  aforesaid.  And  the  said  A.  Bu  iA  fkct  'saith, 
that  ihe'said'b^  D.  was  and  contk^ttedHeoaBt  lo  the  said 'A.  B.  of  tbo 
said  fartn,  lafids  ahd  premises,  with  the  appurteiianees,  fi>F  aidng  ipaco 
of  time,  to  wi(,  from  the'time  of  tnaking^ia  ilaid  ^omise  an^  under- 
taking, until  the 1  dvf  t>f\  <i      ,  A.  D.  j't!  l,%r,«*4^mo/') 

to  wi^  at,  8tc»  afore8aidrf*T0t4ke  said  C.  DC  not  regardiii{^  hw  said 
promise,  &o.  but  contriviiig^  aiilT  wroogfuily  and  uiiiustly  intending  to, 
Injure  the  said  A.  B.  in  tdl#DeHalCdi^  riot  ta*  ^uld,  during  tke  con-i 
Mnuance of  tha  said  texMilllfc]^ aftfifoc^^d,  maflag^  uaii; pr^ultivate  the 
aaid  farm,  hfads,  and.^^jitoiiaea,  #ith  tHe. i^purtenanqpeliyiHiIJa  good  aild 
husbfiidlik^  ftaiiner,  atiMccoMing  tolh^  du#itli  of  Ike  cAmif^  where 
the  said  farm,  landa,i  and  preinisei  were'sc^  sllhate^s^lbi^said,  boton 
liie  dontrftry  thereof,  after  the  itfal^^ng  ofhA  caid  pceoaWb  and  under-' 
taking,  and  during  th£\ontIhMl^  of  the^saidrtcnanty,  to  vi^tin  the 
a^cTdete^e'^yeam  of  OurLoix^— ^i— jfed  — ^-^-p — y.  ir'vQikgfMyHiid  Int 
j«nou8]y  Overcropped  *t)|t  saitf  lantf,  amh^vopp^  plafttedj  atvif  soweid 
div^,"^  to  wit^— «iu-rAFe6'o£  theVinitI  fiirm^  ni^  ap<}'l)remises,4irith 
divers,  to  7irit>  ti^*  auccess^e  cro^a  of^wfk|Bat,>baVle3r,  "peas,  berfntf, 
tafej;an(l^t^,tha^  iih  Ay,-*j^  aeres,.pav^tAereof  vith  wheat, -^^—^ 

aere8,^(fth0l*  pat^theKC^'iritlPliarl8yj jicresf  c^her^rt  thereof 

with  peaa,*^— — -acrelf  oftier  p^  thereof  wiUt  tare's, .and  the  residue 
tlfereof  with  oats,  theieame^dcoonHAg  to  the  course  of  good  husbandry, 
iKbn  and  tkav e  t)dRg  ekcessiMp  jfid  tareflsonabft  citops  for  the  said 
land,  and  eoQtrary  4t^%be  cdiirse  of  gkod^usbkndry,  and  the  tustonl  of 
tke  country  vf het^  the  said  &rm,  laiftTs,  anf  pfr^mise^  wer^  db*situate 
as'trfbresatd,  tUd  coatrary  ^  tlie  said  pifnaise»and,  vndbrtaking  of  the 
sai^  C.  D.  to  wit,  at,' Sec.  aforejiaiS,  -*-^-.  And^he  said  A,  B..k  &ct, 
further  saith,  that  the  said  C.  D.'i^Fther  dlsreg^r£ng  his  said  promise 
and  undertaking,  and  ^r(hef  contriving  &nd  ihtesding  to  injure,  the 
said. A.  B.  iii  ttys  behalff  after  Die*  making  of  bls^^aid  promise  and  un- 
dertaking, and.  during  the  Continuance  of  tfte^  said  tenanfy  did  flot  nof 
would  spend,  use,  and  employe  on  th^saiil  farm,*  lands,  and  |ft*emis6sv 
the  hay,  straw*,  so}!,  dilhg,  compost,  at)d  iHaniire,  wh|eh  grei(,  arose, 


[•178] 


Second 
breach. 


ibrthOibreacht>f  sach  nD|Md  conti^et, 
5  T.  R.  373;  4  East.  154  ^bcre  S€«'  s 
goofl  precedent.  When  a  lenant  holdi 
the  possession  of  premises  after  t^  ex* 
piradon  of  a  lease,  hy  the  peiftiBsion  of 
his  landlord,  he  impliedly  eDg;«|ne8  to. 
observe  the  same  eov^nants  as  ar<§  coil- 
tallied  in  the  lease,  though  the  remedy 
must  be  assump8it,*or  case,  1  H.  Bia.-* 


99.  ir^ft.162.  ST.  R.4n.'l%. 
Rep.  St*  6  East.  ^30 ;  an4  in  ^ch  case 
if  yiay  be  advisable,  in  one  ^eiint,  to 
stat^  the  covenants  in  the  leased  that 
•such  lease  ^ms  determined,  that  the 
defeiUU&t  had  become  tenant,  and  his 
Spsumpsit  to  perform  the  covensn^s,  1 
fi'eH.Bla.99. 


SPECIAL  eOUNTS.  Igfi 

m 

and  was  road^thereoii)  during  the  continuance  of  the  said  tenancy^  as  lawolord 
he  the  said  C.  D.,  according  to  tl|^  course  of  good  husbandry,  ought     against 
to  have  done)  but  oh  the  contrary,  thereof,  ,he  the  said  C.  D.  during 
the  cdndnuaftjce  of  the  said  4mmcy^  to  wu,  ot^i:fc.  aforesaid,  and  on 
divers  other  days«nd^ei  between  thfit  day  and  the -*— day  of -s-—* 
at,'(^-c!aforesaid|took  and  cafrietl  aw^,  off  and  from  the  sail  fiiir«i,land$, 
and  ^mlses,  divers  large  quahtitiea,  to  wit,  two  hundred  cart-loads  of 
hay,  twQ  hundred^aft-loads  ff atrawj  two  hundred  cart*loads  of eoii,  tilo 
hundred- cart-lodUs  of  dCng,  (WQhugdf^d  cart-loads  e(  compost,  and  two 
hundred  cayt  load^f  manure  of  great«ndue,to  wit,  of  the  value  of  JL^SOO, 
and  which  had  arisen  and  been  asafle  op^he  aaid  &rm,  lands,  Bxi^  pr^ 
mises,  during  the  ^aid  'teoilicy,  ao^  %>^  and  contpmed  the  sime 
elsewhere  than  4>n  ibe  •aid'faith,  lands,  and  prenuses,  or  any  part 
thereof,  Cofitrary*  ti  the  course  t>(  goad  husbandry  and  the  custom  *of    [  *"  179  ] 
*t)ie  counflry  wher^xhlk  said  fattn^4a9cls,and  pnemises  w«re  so  situate  . 
as  aforesaid  ^anc^also  contrary  toltlM  said  promise  and  undertaking  o£ 
tKe  said  €.  Ik   $j  meana  ci  which  said  teveral  premises^  the  said 
&nn,  Jandsy ImkI  {tfremis^  with  .the*  y^rtenanc^s,  became*  and  were 
f;rtatlr  impdyer^shed,'|pd  revered  less  prodpdtiv^  fhan  the  same 
otherwise  wojiU  have  ^een^  dnd  ^featly  deteriorated  in  vaki^,  to  wit,  '   * 

at,  ^c.  srfore8aid.—*^/ir «»ay,  vt<*lm^^  cdse^f  be  adviaaiie  to  add  a 
^ecimd  €Outtt\  ai^ifir  to  th^Jimt^  It^rving  iitt  tfha^  fickitcatojtc  custom 
<(fthc  ^unffj^  id0id$^i!fc^  and'atio  fa  insert  a  couiit  as  in  4  ^(lett  1 55. 
Btating  Jh^  firomht  o»ira  the  fir  9t  €<mntf*a7id  a»  general  dreach*of  ^9d 
husbandry i  without  ataiing  the  fidrtikulars^  see  Z  T.  R,  307 J\ 

*.  [^me  aa  the  abaxtijireeedentyttf  the  ^  awd  the^  ^o^ee^  aafaOdwa  r\  ^'  Breach  for 
—on,  efc.  ploughed  *up  'aiid^  uoaMiaodi^iflr  tillage  ajfcertaia  pieice  or^f||J^JJ[Ji 
parcel  of  land  then  iil^Va6|,'e^led|  b'r.  qnil  parcel  of  the  said  farm  cropping  the 
and  lan^s,  and  oropjied  and  sowc^  the  fl§«ae  without  mamiri|>^or  dreB*|^  ^^^ 
sing  the  same  widii  ^and  and  other  lUaAure,  as^epthe  said  C.  O.  ought  lame. 
to  have  .doiii,  .according  to  tk^  dbui1l^€f  go^  husbandry,  land  the  c6's-     • 
torn  of  the  country  wherB  4he  sAne  farm,  Q^.iprefje  so  sHi|ate  as  bfore- 
said ;  contrary  to  the^ceurse  of  good  husbandjpyi  and*tt\JB  custpm  of  ^he 
countiy  aforesaid,  and  fe  th^^^said  promise^  fts^^.  of  the  said  C  l/.  to  wit, 
at,  (^c.  aforesaid.  •>  *  *  •  '     «  * 

•    ^ .  •     •       •       •    '. 

\^Same  as  the  above  finteda^  to  tho  t-l — In  .the  Successive  /ears  of  37.  For  taking 
our  Lord,  1802,  ^  4,  wrongly  and  injuriously  cropped,  planted,  and  cro^"^tboat 
sowed  a  certain *other  pifece  or  parcel  of  land)  eaBed,  ^c,  part  and  par«  manuring  the 
eel  of  the  juftdftirm  and  tandsi  with  divers,  to  wi|,  fi^u^  successive  crops  of  ^^^* 
Com,  peUtoes,and  turnips,  to  wkf  wheat,  p^atotfs,- turnips,  flvd  whe&t; 
and  also  without 'maAurin^  or  flressing  the  said  last-ntentioned.land 
with  sand  or  manure,  as' according  to  the  course,  of  good  husbandly,  he 
the  said  C.  D.  ougfat^tq  havtf  done,  ccftitrary  to  the  course,  l^c,  and  cus- 
toro^^c.  whei*ethe  said  farm,  ^r.  were  so  situate  as- *aforesaid|  and     r^iaOl 
contra^  to  his  said  promise,  Iffc,  tfr  wit,  at,  ^c*  aforesaid. 


t 


|S6  BKOLAEilTIOV0  IV  ASSUMPSIT. 

i.ANi)Lo^,D  For  that  whereas  the  said  C.  D.  heretofore,  to  wity  mh  ^Ct  ai,  is^C0 
ACA.INST  1^^^  become  and  was  tenant  to  th^  said  A.  B.  of  a  certain  messuagCy 
38.  Arunst  S^^^i>>  ^^  pvemises,  with  the  appurtenances,  %ituate,  U'c. ;  and  ia. 
tenant,  for  consideration  .thereof,  he  t\u^  said  C.  D.  th^  and.  there  uadertook,  ^c. 
lc^?njfthe*  that  he  the  said  C  D.  would,  duryig  the  con^ouaQce  ci  the  said  ten- 
premUes  out  ancy,  keep  (he  same  pess^age,  gardaOf  and  .premises,  with  the  ap^ 
of  repair,  con-  purtenanccsuin  te/wdtabte  repair;  4irder,'and  condition.  4nd.the  said 
plied  contnct  -A.*  B.  aters,  thtiX  the  said  C.  D.  ^^as,  ^'d  omtittued. tenant  to^the  said 
(4*  A.  B.  of  the  said  messuage,  gan^en^Md  premiss,  with*  the  appurte- 

nances, for  a-  long  space  of  tiiiie;  to  wit,  irom  the  lime  of»maiingJiis 
promise  and  undertaking  aforesaid,  MgdX  a^d  upon,  C^c.  Nevertheless 
'  the  said  G.  Q.  pot  regardinji  %is  s^id  pii|ip|se  aiyl  imdertakingy  but 
contrivine,  49*0.  did  not  nar  would,  after  the  m^inff  of  his  sai^  pro- 
mise and  undertaking,' and  dprine'^^coqiaiiuaiice  of^he'.said  tenancy, 
keep  the  said  messuage^  gV^en,  s^i^fn^misesT,  v^th  the' appurtenances, 
in.  tenakitable  i'epair,  order,  and  spndition,  accordinif  to  ^is  said  pro- 
mise atid  un^rtaking;  but  on^thp  contrary  thereof,  jj^e^e  said  C.  D. 
after  the  making  of  4his  said  prontise  and  uiideiStakiij^  and  during  the 
continuatice  oi  his  said  teaancy^.to  wit«  on  the, day  ancf  year  first  #bqif^ 
•[  *  181  ]  it|entiori%d,  ?and  fi^m  thence  untU  a]}d,4ipoD  ih^  said,  Ufc.  wrongfully 
and  unjustly  suffered  and  perinitlqd  the  s|id*9aessuage,  garden,  and 
premises,  with  the  appuAeiiances,  to  be\ai^  £ontuM|ie,  and  the  ^Sifn^ 
were,  for  and  ^luring  all  that  time  ruinous,  grostrat^  foit^  andjin  bad 
ancUuntenantable  repair^  order,  dqd  coiiditipo,  for  Want  of  neecjfal^d 
necessary  repairing,  cleansing,  and  Amending  t^reod  And  afterwardf, 
to  wit,  on  the  said,  (^c.  he  the  said  C.  D.  wrongfully  and  unjustly 
yielded  and  delWered  up  to  tjie  .*said  A.  B.  the  said  prexnises  so  ruin- 
ous, prostrate,.  1nt>keq  dowA^  feul^  V^i}'^  ^^  ^d  untenantable  order, 
repair^  and  coiti}ition,gas  aforesaid^  toi)|j*afy  to  his  said  promise  aqd 
Second  couftt,  undertal^g,  to  wit,  at,  C^'rl^fq^esaid.  And^  whereas  also  Jieretofore^ 

prewfscs  S  Mi  ^  '^^^  ®"» ^^-  *^  ^'  «fo*^saia,  in  consideration  -that  the  saii  C.  D. 
untenant-like  had  become,  and  then  was^  teiyLnt;to  (he  ^aid^^.  ^3.  o^  a  fflrtain  other 
*^"""'*  messuage,  ga^en,  and  premises,  witl^  the  appurtenaQee.8,  be  the  said 

(e)  In  this  csse!Uso,  if  (here  were*  bound  to  n^ikj;  mibs&ntial  repairs  in 
an  express  contract,  or  writteti  agi€e*  nain  fa{pasil,  Sic.  2  ^sp.  Rep.  590.— 
ment,  it  should  be  declared  upon,  as  Cat^dho  may  be  supported  against  a 
stated /in  the  no(e'to  the  precedent,  tenaat  from  year  to  year,  for  permisbtve 
ante,  177,  in  note.  Whei)  pluntifT  may  as  well  as  yoluntary  Waste,  see  2  Saund. 
declare  as  upon  a  denuse,  see  13  |last.  ^52.  c.^%pd  the  precedents  there  given  s 
18.— ^If  theactibnbefo*rnotiBkingcare  but  chse  cannot  be  supported  forper- 
.of  i^nliturc,  8ic.  see  a  preceAi^tii  ante,  missive  waste  against  a  mere  tenant  at 
109.  The  law  implies  a  coatrlkct  oo-the  will,  1  New.  Rep.  290..1  Saund.  323.  b. 
part  of  a  tenant  from  year  to  ye  v*  to  — As  to  what  fixtures  a  tenant  may  re- 
keep  the  premises  in  tenantaMe  repair,  move,  and  at  what  time,  see  3  £ast« 
and  not  to  commit  waste,  1  Sauni.  323.  88.3£ast38L 
b*  n.  7*    Co.  Lit  57*  ^  s  but  he  is  not  ,    * 


manner. 


SPKCIAL    COUXT8.  ^g^ 

C.  D.  undertook}  ^c,  to  use  the  said  last-fnentioned  messuag^e,  gar-  Lft^rvLORD 
den,  and  premises,  with  the  appurtenances^  in  a  tenant-like  and  proper     ^^^'"*'' 
manner,  for  and  during  the  continuance  of  the  said  last-mentxoped 
tenancy.    And  although  the  said  last-n^ntioned  tenancy  did  continue 
and  endure  for  a  long  space  of  time,  to  yrity  from  the  day  and  year  last 
aforesaidy  until  and  upon^  ^e.  to  wit,  2tt^*l!tc.  aforesaid.   Yet  the  said 
Q.  D.  not.  regarding  his  said  lasl-roentioned  promisis  ai)d  undertaking, 
hut  contfivingy  and  fraudulently  intending  to  4e^eive  and« injure  thd 
said  A.  S.,  did  not  nor  would^  during^lhe  continuance  of  tlit  said  iast* 
meptioned  tanaDcy,iuse  the  said  last^mientioned /Aessuage,  garden,  and  . 
premises^  with  the  appurtSnancc^  in  a  tenant-like  and  proper  mapner,. 
But  on  the  contrary  thereof,  he  the  |ai<^G^  D.,  during,  the  continuance 
of  the  said  Iast*mentioned  tenancy,  «bo  improperly  behaved  and  con* 
ducted  hinae^IC  in  that  )>ehalf,  anti'  used  the  said  last-mentioned  mes^ 
suage,  garden^  ^,M  p^smises;  witlAbe  appusttnances,  and  the  trees 
thereio»  io  so  untenapt-lik^  and  improper  a  manner,  that  by  reason^ 
thereof  the  aai^  Jfst-mentioned  messuage,  garden,  |md  premises,  with 
the*  appurtenance^,  then  and  there  ..became,  and  .were,  and*  still  arc, 
iyi«o4)9,  broken  ctowin  *destroyQ(U  prostrated,  foul,  imry^.  and  greatly      [  *  183  ] 
dilapidated,  and  the  tr6es  oTthe  said  A>.  B.  ^growing' in  and  ufton  the 
said  lastt-mentioijed  prtmises  beCamf  and  were  greatly  damaged  and 
spoiled,  to  wit,  at|  ^c.  aforesaid. 


For  that  whereas  before  and  at  the  several  times  hereinafter  men-  39.  By  tenant 

tioned,  the  said  C.  D.  held  a  certain  messuage  and  premises,  with  the  f^^j^n  im- 

appurtenances,  situatet  ^c.^^s  ieoant  thereof,  to  one^E;  F.  at  and  un-  piled  contrast, 

der  a  certain  yearly  rent^  to  wit,  b'c.  payablc^by  the  said  G.  D.  to  the  ^^  indemnify 

•J  T-    r.  •  .-  ,    .  •  •    .  r  '  ,_.  tenant agwnst 

said  £.  F.  to  .wit,  at,  is^c, ;  and  thereup^Ni  heretofore,  to  wit^ont  ^c  at,  payment  of 

^c.  in  consideratien  that  the  said  A;  B.  «it  the  special  instance,  cj'c.  ground  rent 
had  become  find  was  tenant  to  the  said  C>  D^of  the^said  messuage  and  ^ 
premises,  with  the  appurtenances,  at  and  under  a  certain  yearly  rent, 
to  wtt,  l^c.  tlderefore  'payable  by  the  said  A.  B.  to  the  «aid  C.  D.  he 
the  said  C.  D.  mdertp6k,  b^r.  during  the  continuance  of  the  said  last- 
mentioned  tenancy,  to  indemnify^and  save  harmless  h;m  the  said  A.B. 
from  and  against  the  pi<yment  of  the  sakl  yearly  rent  so  payable  to  t!he 
said  £.  F.  as  afo]^said,  and  fiom  and  against  any  distress,  or  action,. 
costs,  charges,  damages,  or  expenses,  which -should  or  might  be  made, 
brought,  arise,  or  happen,  for  or  by  reason  of  the  non-payment  thereof. 
And  although  the  said  tenancy  of  the  said  A.  B.  was  and  continued  for  a 
longtime  after  the  making  of  th6  said  promise  and  undertaking  of  the  said 


(/)  A«  to  declaraUonR  for  not  in-  52.  A  stranger  whose  goods  have  been 

demnifying,  see  ante,  137  8.  When  the  dibtrainbd,  lAay  support  assumpsit  for 

declaration intist  be  apecial« see  11  East,  moftey  paid,  8  T^R.  308. 
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DECLARATIOKS  IK  ASSUMPSIT. 

C.  D.  to  witf  tl^ence  hitherto ;  yet  the  said  A.  B.  in  &ct  saith,  that  the 
said  C.  D.  notxegarding,  &c.  but  contrivingy  &a  did  not,  nor  wouldy  du* 
rine  the  continuance  of  the  said  tenancy  of  the  said  A.  B.  as  aforesaid^ 
indenuiify,  or  sav^  harmless,  h^  the  said  A.  B.  according  to  his  said 
pt^omise  and  undertaking,  but  wholly  neglected  so  to  do,  to  wit,  at, 
l!fc»  aforesaid,  and  by  reason  thereof,  after  the  lAaking  of  the  said  pro* 
mise  and  Undertaking  of  the  said  *C*  D.tind  during  the  continuance  of 
the  'said  rcyipective  ^nancies,  and  wbildi  the  said  A.  fi.  occupied  and 
enjoyed  the  said  messwage  and  premises,  with  the  appurtenances,  as 
such  tenant  as  aforesakl,  to  wit,  on)  ^c.  a  certain  distress  was  made  by 
and  on  tlie  behalf  of  the  said  £.  F.  on  certain  goods  and  chatties  of  the 
said  A.  B.  then  in  and  upon  the  ^aid  messuage  and  premises,,  for  a 
certain  sum  of  money,  to  wit,  %h%  sum  of  Z.-t^— »^  lawful,  is^c.  then 
due  and  in  arrear  to  the  saME.  F.  for  and  in  respect  of  thSe^said  yearly 
rent  so  payable  to  him  as  a/oreaaitf,  and  by^meigis  of  .the  premises  he 
the  said  A.  B..was  not  en)y  put  19  and  su^ered  j^reat  trouble  and  in- 
cotivenience^  but  was  forced  and  obliged  to  and -did  necessarily  pay  the 
said  sum  of  L,  ■  ^  together  with  the  charges  of  the  distress,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wii,<he  sujm  of  X^.'  ^ 
and  was,  and  is^  by  means  of  the  premises^  otherwise  greatly  injured 
and  damnified,  to  wit,  at,  iXc.  aforesaid,  [jidd  lite  count /or  money  fiaid 
"-account  atated^-^trnd  breachA  • 


[•!«♦] 


'  »DECL4B4TI0J^  Bfr  DEBT. 


.  1.  BiEGINNIJiG  AND  CONC^USIOIJ. 

Markham  and  Le^]$lanc.    . 


-•^  IS 


— —  (8)  next  qfter^ 
Trinitu  Terntf  51  Geo,  3» 

1.  Declaration      Middlesex,  (to  wit.)  {c)  A.  B.  contains  of  C.  D:  being  in  the  cus-> 

B  b^^bilU^  *°*^  ^^  **^  Marshal  (d)  of  the  Marshalsea  of  *our  lord  the  now  king, 

btiut  (a).      .before  the  king  himself,  of  a  plea  that  he  render  to  tl^e  said  A.  B.  the 

sum  of  L ((?),  of  lawful' money  of  Great  Britain,  which  he 


(a)  See  the  form  by  htU,  ante,  13.        (c)  A8tothefenue»8eeTol.i.Indei^ 

The  form  in  K.  B.  by  originaU  ante  9.  tit.  VcQue. 

In  a  P.  ante  17.   In  Exchequer,  ante,  •  {d)  Ante,  12.  n.  c. 
^'  (e)  This  sum  is  to  be  the  aggre- 

{b)  As  to  the  title  of  the  term,  see  gate  of  all  the  sums  mentioned  in  the 

ante/lS.  n.  %.  different  counu.  la  debt  the  plaintiff. 


BVOLARATIOm  IH   DXBT.  18Q 

owe*  to  (/)  and  unjustly  detains  from  him.    For  that  whereas,  &c.      coimioh 
fffere  state  (he  subject  matter  {g)  <if  the  debt  and  the  breach  as  /tost, 
187,  and  conclude  as  follows  :  [To  the  damage  of  the  said  A.  B.  of 
L.        (A),  and  therefore  he  ^>ring6  his*uit,  5cc. 

PledgeBi  &c. 


•    .       •ti.  oji"  SIMPLE  CojrhUcTa.  [•i85] 

And  whereas  also  the  said'C.*D»  afterwards,  to  wit,  on*,  &c.  at  (*),  L  Form  of 

life,  aforesaid,  wa^lndebtcd  to  th^  ftaM  A.  B.  in  the  sum  of  L, ,  of  ^^J^f^***" 

like  lawful  money,  for,  i^c.  '  debt  (•). 

•  THere  state  the  subject  matter  ^  the  debtj  whtthetyfor  land,  ^oods^ 
^ffork^  or  moneys  precisely  as  in  assumfisit^  ante^  37  to  83,  and  then  firo* 
ceed  as  foHows  C'^-'] 


i 


nay  prove  and  recover  (ess  than  the  the  defendant  was  indebted,  <8cc.  but 

turn  demanded  in  tlie  coonilienceinant,  was  as  follows :  *'  And  whereas  also 

or  in  each  coant,  and  a  mistake  is' not  the  said  C.  S.  on,  &c.  at.  &e.t><Hight  of 

demurrable.*  11  East  63.  1  Saund.388.  the  said  A.  B.  certain,  &c.  for  X.J— ^ 

note  1.  1  Hen.  Bla.  351.  547.  Vin.  Ab.  to  be  tberefbve  paid  by  him  the  said 

tit.  Miscasting^.  C«  D.  to  the  said  A.  B.  when  he  the 

(/)  Debt  is  in  .(^neral  to  be  in  the  said  C-  D..  should  be   thereunto  rc- 

^ebet  and  detinett  C.  D.  Pleader.  3  W.  &  quested  {"---and  then  the  other  counts 

—Gilbert  on  Debt,  399,  400-1/  359.j  followed,  omitting  the  «  whereby,''  8l6. 

but  in  actions  by  or  against  executors  in  the  above  precedent,  and  averring, 

and  adminiaratora  suipg  or  suad  in  at  the  end  of  the  last  count,  *'  that  all 

that  character,  in  genehU  it  must  be  in  the  sums  mentioned  in  ^e  different 
the  detinet  only,  see  C.  D.  Pleader.  3  D. .  counts  together  ai^ount  to4he  si|m  first 

1.  3.  3  W.9.  1  Saund.  1.  113.  n.  1. 316.  demanded ;"  see  Aston*s  Ent.  309, 310. 

3  East.  3.'  Lord  Rayfn.  698.— So  in  the  3  Mallory^a  Ent.  177.     Fortes.^  198. ; 

detinet  for  gocdtp  Gilbert  on  Debt,  4004,  but  in  the  declaratiMi  in  Emery  v.  Fell, 

359.— Husband  and  wife  are  to  be  sued  3  T.  R.  38,  and  M^S.  Prec.  33.  V.  137. 

in  the  debet  and  detinet,  Gilb.  403.*—  (which   contained   counts   ibr   goods 

Omiasion  of  both  the  debet  and  deti-  sold,  work  and  labour,  and  all  the  mo- 

nett  is  demurrable,  6.  Mod,  306.  ney  counts)  each  count  began  with  the 

Cg)  As  to  the  declarations  in  debt  in  statement,  **  that  the  defendant  waa 

general,  see  Com.  Dig.  Pleader.  3  W*  indebted,"  &c.  as  aboveromitUng,  how* 

7.  8ic.  ever,  the  "  whereby,"  &c.     And  the 

(A^  Thb  sum  is  in  general  merely  clause  whereby,  &e.  ia  not  in  the  old 
nominal.  3  Selw.  N  P.  468.  If  there  *  entries,  see  Cob^s  Entr.  135,  except 
be  a  demand  for  interest,  insert,  a  c6unt  in  cases  where  the  above  arises  from 
ibr  the  same,  in  debt,  as  antet  81.  As  some  misfeasance,  as  on  a  penal  sta- 
te the  conclusion  in  debt  qui  tamt  see  tute,  or  againsC  a  sheriff*,  for  an  escape, 
dftfff,  16  and  19.  or  on  leases,  awards,  &c.    See  GiU 

(t)   This  form  is  usually  adopted;  bert's  Action,  Debt, 
ibrmerly  the  count  did  not  state  that        (i)  This  is  sufficient,  see  3T.  iL38. 


jl40 


DSOLARATIOMB    IN   DEBT* 


COMMON 

CO  UMTS. 


And  to  be  paid  by  the  said  C«  D.  to  the  said  A.  B.  when  he  the  said 
C.  D.  should  be  thereunto  afterwards  requested^/)  ;  whereby  aod  *b^ 
reason  of  the  said  last-mentioned  sufn  of  money »  being  and  re^naining 
wholly  unpaid)  an  action  hath  accrued  to  the  said  A,  B.  to  demand  and 

have  of  and  from  the  said  C.  D.  the  said  sum  of  L. ,  parcel  of  the 

said  sum  above  demanded. 


3.  Form  of 
the  quantum 
meruit  count 
in  debt  (m)  • 


And  whereas  also  afterwards,  to  wit,  <ln,  ^r.  afores^d,  at,  is^c.  afore- 
said, in  consideration^^hat  the  ^d  .A.  B  at  the  like  special  instani:e  and 
request  of  the  sadd  C.  D.  liad  before  that  time 


[  *  186  }  *[^Here  aiate  the  subject  matter  qfthe  debt^  oa  in  the  quantum  meruit- 

*  counts  in  aasumfitit^  antCy  •ST'/o  91,  and  then  proce^'aafpUows  :— ] 

He  the  said  C.  D.  undertook,  and  then  and  there  agreed  to  pay  to 
.the  said  A,  B.  )o  lAuch  money  as  he  therefore  reasonably  deserved  to 
have  of,  the  ^  said  C.  D.,  when  he  the  said  C.  D.  should  be  thereunto 
afterwards  requested.  And  the  said  A.  B.  avers,  that  he  therefore 
reasonably  deserved  to  have  of  the  said  C«  D*  the  further  sum  of 
X-  ■  ,  of  like  la^ul  money,  to  wit,  at^wScc.  aforesaid,  whereof  the 
^aid  C.  D.  afterw.ards,  to  ^it,  on,  &c.  aforeqaid,  there  had  noticoy 
whereby  an  action  h^th  accrued  to  the^  said  A.  B.  te  demand  and  have 
of  and  from  the  said  C.  D.  the  said  last- mentioned  sum  oi  L*- 
pther  parcel  of  the  said  sum  above  demanded. 


Money  lent 
(»). 


Money  paid 


And  whereas  also  the  said  A.  B.  afterwards,  to  wit,  on,  8cc*  aforesaid, 
dt,  isfc.  aforesaid,  at  the  like  special  instance  and  request  of  the  said 
Q.  D.  lent  to  the  said  C.  D.  and  the  said  C.  O.  then  and  there  borrow- 
ed  of  the  said  A*  B.  a  large  sum  of  money,  to  wit,  the  sum  of  X,— ^ 
of  like  lawiiil  money,  to  be  paid  by  the  said  C.  D.  to  thV  said  A.  B. 
when  he  t%e  said  C:T>^  should  be  thereunto  afterwards  requested,! 
whereby  ithd  by  reason  of  the  said  last-mentioned  sum  of  money  being 
and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said  A.  B. 
to  demand  and  Ijave  of  and  from  the  said  C.  D.  thcsaid  last-mentioned 
sum  of  X.      ■  ,  otbei:  parcel  of  the  said  sum  above  demanded. 

And  whereas  also  the  said  A.  B.  afterwards,  to  wit,  on,  ^c.  afore- 
said, at,  ^c.  aforesaid,  had  paid,  laid  out,  aiid  expended  a  certaib  other 


(0  This  appears  to  be  unnecessary,  «that  C.  D.  bought/'  8ct.     Fortes, 

see  note  i.              *•  198. 

(m)  As  to  this  count,  see  vol.  i.  In-  (»)  See  the  precedents  in  Att  Ent. 

dezt  tit  Debt.    The  quantum  meruit  209.    2  Mall.  177-8.^The  count  may 

count  teems  in  no  case  to  be  necessary,  state  that  the  defendant  was  indebted^ 

ante,  36,  n.  d.  1  H.  B.  249.  Vin.  Ab.  tit  &c  See  ante,  185,  note  i. 

Miscasting.— This  is  the  form  usually  (e)  Id,  ibid* 
adopted*  but  it  may  be  framed  stating. 


QN    SIMPLE   CONTRAOTB.  ^^Tf 

* 

sum  of  money,  to  wit,  the  sum  of  L. ,  of  like  lawful  money,  for'the      commoh 

said  C.  D.  and  at  his*  like  special  instance  and  request,  and  to  be  paid  vmts. 

by  the  said  *C.  D.  to  the  said  A.  B.  when  he  the  said  C.  D.  should  be      [  *  ^^1 
thereunto ^terwanh -requested,  whereby,  l^c,   [^Same  qm  tfie  iaatjjrom 
$he  t  to  the  endJ] 

And  whereas  ako,  the  said  C.  D.  aflerwards,  to  witj  on,  e^c.  afiire-  Money  had 
said,  at,  ^c.  aforesaid,  had  and  received  a  certain  othtf  sum  of  money,  (a^. 
to  wit,  the  sum  of  X^     ■  >  of  like  laVful  mone^to  and  for  the  use  of 
the  said  A.  B.  and  to  be  paid  by  the  said  €.  D.to  the  Said  A.  B..when 
he  the  said  C;  D.  should  be  ihereutfitp  afterwards  requected,  whereby, 
^c.     \_Same  at  ahove^fiom  the  t  t^  the  efidJ] 

> 

And  whereas  also,  the  said  C  If.  afterwards  to'  wit,  on,  &c.  afore-  Account 
said,  at,  &c.  aforesaid,  accounted  with  the  tdd  K.  B.  of  dnd  concerning  ^'* 

divers  Other  sums  of  money,-  before  that  time  and  then,  due  and  owing) 
and  in  arrear,  and  ^ffpaid,  from  the  said  CD.  to  the  said  A.  B.  and 
upon  that  accounting,  the  said  C.  D/was  then  and  there  ioiiod*  to  be 
in  arrear  and  indebted  to  the  aaidvA.  B.  in  the  further  sum  of  L,  ■  ■■, 
of  like  lawful  money,  to  be  paid  by  the  said  C.  D.  to  the  «aid  A.  B. 
when  he  the  said  C.X>.  sttould  be  tbeteunto  afterwards  requosted^ 
whereby  and  by  Feifson  of.  the  said  last-mentioned  aum  of  «ioney  being 
and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said  A»  B. 
to  demand  and  have  of  and  from  the  said  CD.  the*  said  'laat^mentioQed  * 

sum  of  L^ — ,  residue  of  the  said  sum  above  demanded* 
•  » 

4 

Yet  the  said  C  D.  (although  often  vequested  so  to  do,)  hath  not  as  Breach  (r). 
yet  paid  the  said  sum  of  L,        ,  («),  above  demanded,  or  any  part  there- 
of, to  the  said  A.  B.  But  he  to  do  thijs  hath.faitb€rto  wholly  refosed,  and 

«tiU  doth  reftise.   *To  the  damage  of  the  said  A.  B.  of  X. (/),  and      [*  188  ] 

therefore  he  brings  his  suit,  8cc.  •       * 

*  Ptfcdges^&c. 


'I 


(p)  Id.  ibfid^  ed  in  the  commencement  of  the  decls- 

Ig)  As  to  this  count*  see  Aston's  £nt.  ration^  being  the  sg^gate  of  all  the 

209,210.    2  Mall.  177.  sums.    See  ante*  184,  n.e. 

(r)  For  the  diiferent  breaches  when        {t)  The  sum  lijere  to  he  inserted  is 

the  action  is  btought  by  or  against  par-  in  general  2..10.  or   any  other  sum, 

ticular  persons,  as  survivHig  partners i  though  less  than  .the  real  demand. — ^If 

&c.  ante,  84  to  109,  and  see  the  prece-  Uiere  be  a  demand  for  interest,  insert  a 

denu  on  bonds,  post.  couqt  for  the  same  in  d^ebt,  as  ante^  81. 

(#)  This  is  the  same  sum  as  meption-  » 


14ft 


DVOLAIIATIONS  IK   DEBT. 


OS  AWARDS. 

1.  DecltTfttion 
on  ail  award, 
wbere  the 
•ubmiBsion 
waa  by  arbi- 
tration bondf 


[•189] 


The^waid. 


IIL  OJ^ ^WARDa.tifc. 

For  that  whereas  certain  differences  having  arisen  and  being  de« 
pending  between  the  said  A.  B«  &nd  the  said  C.  D.,  the  said  A.  B. 
heretofore,  to  wit,  on,  Sec.  at,  Sec.  by  a  certain  bond  df  arbitration,  bear- 
ing  date,  Sec.  be^me  4>ound  to  the  said  C.  D.  in  a  cer&un  peqal  sum, 
in  the  said  bond  mentioned  ;  and  the  said  C.  D.  then  and  there  by  a 
certayi  other  b6nd  of  arbitration^  bearing  date,  &c.  became  and  was 
bound  to  the  said  A.  B.  in  a  certain  penal  sum  in  the  same  bond  men* 
tioned,  which  ssad  bonds  were  respectively  conditioned  to  (x)  abide 
the  award  and  determination  *of  C.  F.  of,  Set.  an*arbitrator  indiffierently 
elected  and  named,  as  well  by  (y)  and  on  the  part  and  behalf  of  the 
said  C.  D.  as  by  and  on  th&  behalf  of  the  said*  A.  B.  t(v  arbitrate,  award, 
order,  adjudge,  and  determine  of  and  concerning  all,  and  all  manner 
of  action  and  actions,  cause  and  causes  of  actioh;  suits,  bills,  bonds, 
speclaltiest*- judgments,  executions,  extents,  q^arrds,  controyersies, 
trespasses,  damages,  and  demands  whatsoever,  at  any  time  theretofore 
had,  made,  moved,  brought,  commenced,  sued,  prosecutedi  done,  suf- 
fered, committed,'  or  depending  by  jand  between  the  said  parties,  or 
any  or  either  of  them,  to  as  the  said  award  should  t>e  made,  and  ready 
to  be  delivered  to  the  said  parties  in  difference,  or  such  of  them  as 
should  desire  *the  same  on  or  before.  Sec.  And  the  said  A.  B.  further 
saith,  thatth^  said  £.  F.  having  taking  upon  himsdif  the  burden  of  the 
said  arbitration,  did  in  due  manner  and  within  the  time  for  tiiat  pur* 


{u)  See  the  preeedents,  7  Wentw- 
.Index,  514.  As  to  this  declaration, 
and  the  action  on  awarda  in  general, 
see  th^  precedent  in  assumpait,  and  the 
notes,  ante,  119,  130.  and  the  prece- 
dent and  notes  in  2  Saund.  61  ai^d  ^3. 
Id.  12r,  8.— 1  Saund.  163,  4.  When 
the  submission  was  by  bonds,  and  the 
award  is  merely  to  pay  money,  the 
plaintiff  may  either  declare  on  the  de- 
fendant's bond,  without  stating  the 
condition,  as  in  1  Saund.  168. ;  or  may 
set  out  the  bond  and  condition,  and 
the  award  and  breach  ;  or  he  may  de- 
dare  upon  the  award  itself,  as  in  the 
above  precedent ;  in  which  latter  case 
a  mutual  submission  must  be  stated, 
tliough  the  mode  of  submission,  as 
whether  in  writing  or  ^ot,  needs  not 
be  shewn,  2  Saund.  61.  b.  n.  2. 62.  b.  n. 
5.    When  the  demand  is  merely  for 


money  due  on  the  award,  it  is  ia^ne- 
ral  ntortf  advisable  to 'declare  on  the 
awird  as  above  thaa  on  the  bond,  ib 
ordfer  to  avoiil  the  delay  and  expense 
of  a  writ  of  inquiry,  which  ia  necassary 
when  the  action  is  onllhe  bond,  and  the 
defendant  sufKsra  judgment  by  default, 
6  East.  613.  But  in  order  to  maintain 
debt  on  the  award,  it  is  necessary  that 
the  whole  of  the  money  thereby  di- 
rected to  be  paid  be  due ;  and  that  the 
cause  of  action  be  merely  for  jion>>pay- 
ment  of  motiey,  and  not  for  the  non-per* 
formance  of  any  other  act,  1  Hen.  Bis- 
547.  2  Saund.  62.  n.  5.  In  the  latter 
cases  the^declaration  must  be  on  the 
bond. 

(x)  Set  out  the  substance  of  the  con- 
dition.* 

(j)  This  is  necessary,  2  Stra.  998. 
2  Saund.  61.  g.  noU  2. 1  Burr.  278. 


on  AWA&D81  ftcc.  143 

|ioBe  appointed,  to  wit,  on,  8cc.  at,  &c.  duly  make  and  publish  his  award  on^waass. 

in  writing  (z),  of  and  concerning  the  said  matters  in  difference  between 

the  said  parties,  ready  to  be  delivered  to  the  said  parses  in  difference, 

or  such  o£  them  as  should  desire  the  same,  and  bearing  date,  &c. ; 

and  did  thereby  award  and  direct  (a)  that  the, said  C*  D.  should  pay 

to  the  said  A.  B.  for,  &c.  [set  out  the  award'  bo  far  as  folates  to  the 

payment  ^  the  money ^  which  when  paid  should  be  in  full  satisfaction 

of  all  claims  and  demands  of  him  the  said  A.  B.  «p^n  or  against  th^ 

said  C.  D.  for  or  in  respect  of  the  said  matters  in  difference  \  and  the 

said  £.  F.  did  thereby  further  award  and  jlirect  that  th^  said  A.  B. 

s(iould  pay  forty  guineas  as  and  6>r  the  c(^(a  of  that  his  award,  (^)  and 

that  the  said  C.  D,  should  upon  demand  repay  to  the  said  A.  B.  or  to——, 

his  solicitor,  one  moiety  of  such  iflm  of  forty  guineas,  and  *that  in  all     [  *  190  ] 

other  respects  the  said  parties  respectively  should  bear  their  own  costs 

of  that  reference,  as  by  the  said  aivard,  reference  being  thereunto  had, 

will  fmore  fully  appear,  of  which  said  award  the  said  C.  D.  afterwards, 

to  wit,  on,  &c.  at,  8t<^  had  notice  (6).  And  although  the  saici  C.  D.  did 

afterwards,  to  wit,  on.  Sec.  pay  to  the  said  A.  B.  the  said  sum  of  Z.— , 

in  the  said  award  mentioned  \  yet  the  said  C.  D.  did  not,  on  the  said 

day  in  the  said  award  in^that  behalf  mentioned,  pay  to  the  said  A.  B«  - 

the  said  sum  of  X«— ,  in  the  said  award  mentioned,  or  any  par|  thereofy 

nor  hath  he  since  paid  the  same  or  ariy  part  thereof,  although  to^pay 

the  said  last-mentioned  sum  of  money  the  said  C.  D.  was  requested 

by  the  said  A.  B.  to  wit,  on,  Sec.  appointed  to.  the  payment  of  the  said 

sum  of  L.-— ,  to  will  at,  &c.  aforesaid,  whereby  an  action  hath  accrued 

to  the  said  A.  B«  to  demand  and  have  of  and  from  the  said  C.  D. 

the  said  sum  of  X.—,  parcel  of  the  said  st^m  above  demanded.  \Add 

xount9  for  money  fiaidf  and  an  account  Hated  in  dcbt^  and  common 

conclimony  ut  ante^  186,  7*3  • 

For  that  whereas  the  safd  A.  B.  heretofpre,  to  wit,  in  — —  term,  in  2.  Aninst  a 

sheriff  for  the 
•  '      ■  j  '.        '  '        ■  escape  of » 

prisoner  in  his 
(jb)    Ab  to  this  allegation,  see  2    thi^form  of  action  mutt  still  be  adopt- custody,  by 
Saund.  62.  b.  n.  5.  ante,  120.  d.  p.    If   ed  when  the  escape  is  before  final  pro.  virtue  of  aVa- 
reqvuied  to  be  sealed,  the  averment    cesa,  2.  Inat  382.    But  the  statutes,  ^'^4^ '^*" 
must  be  accordingly.  Westminster  2.  and  1  Bich.  2.  c.  12/''^^'*°'^  ^^> 

(a)  It  is  sufficient  to  shew  so.  much  give  the  action  oidebt  against  the  she« 
of  the  award  only  as  to  entitle  the  riff,  or  gaoler,  for  an  escape,  to  recover 
plaintiff^  his  action,  2  Saund.  62,  b.  n.  the  sute  for  which  a  prisoner  was  char- 
5.  ante,  iSo.  n«  r«— 1  Burr.  280.^-1  Salk.  ged  in  execution,  and  to  which  aotisn 
72.  of  (lebt  th.c  statute  of  limitations  cannot 

{b)  ^udtrt,  if  thisbe  legal,  8£ast.  13.  be  pleaded,  1  Saun^.  37  and  38.  n.  2.*- 

(b)  See  ante,  120.  n.  a.        p  2  ^und.  67.  n.  10.  [See  an  ancient  pre- 

(c)  See  the  precedents  referred  to  in  cedent,  3  Reeve's  Hist.  £.  L.  61.] 
1  SaimdSr.  p.  1.  7  Wentw.  503  to507;  When  thesheriff  has  neglected  to Uke 
and  Com.  Dig.  Pleader.  2  W.  11.  At  the  defendant  in  execution,  the  plain* 
common  law,  eate  was  the  only  remedy  tiff  i^ould  declare  in  case,  in  one 
against  a  sheriff  for  an  escape  of  a  pri«  count  as  for  an  eseape,  and  in  another 
Boner  in  execution  on  final  process,  and  for  not  taking  the  defendant. 


144  DECLAHJLTIOKS   IN   t>SBT. 

FOR  ESCAPES,  the year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of 

our  said  lord  the  king,  before  the  king  himself  (or  if  the  judgment 
were  in  C.  F.  aay^  "  in  the  court  (^  our  9ai<(  lord  the  kingy  before  the 
Right  Honourable  Sir  James  Manafieldy  Knightf  and  hit  com/ianions^ 
then  his  said  Majesty! 9^  Justices  <f  the  Bench  at  Westminster  in  the 
[•191]  county  qf  Aflddlesex  ;)  by  the  consideration  and  *JQdgpnent  of  the 
same  court,  recovered  (d)  against  one  E«  F.  a  certain  debt  (r)  of 
X.-~>  and  also  Z.^»^  costs,  which  in  and  by  the. same  court  were  ad- 
judged to  the  said  A.  B.  and  with  his  assent  for  his  dapages,  which 
he  had  sustained  as  well  hj  occasion  of  the  detaining  of  the  said  debty 
Us  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  safd  £•  F.  was  convicted,  as  by  the  record  and 
proceedings  thereof,  $till  remaiiiiiig"ip  jLhe  same  cou^  q£  our  said  lord 
the  king,  before  the  king  himself,.  («or  m  C*  P.  say  <f  qf  the* Bench- 
i^oresaidy*)  a^  Westminster  ^fores^d,  \yill  more  fully,  appear ;  and 
the  said  A.  B.  further  saitb,  that  he  the«said  A.  B.  £br  having  executioti 
of  the  said  judginent,  afterwards,  to  wit,  on,  &c..(y.)  in  the  '■  year 
of  the  reign  of  our  said  lord  the  king,  sued  and  prosecuted  out  of 
the  said  court  of  our  said  lord  the  king,  before  the  king  himsejf,  (or  in 
C.  F.  say  '*  of  the  Bench  qforesai/d^*^)'  at  Westminster  aforelaid,  a  cer- 
tain writ  9!  our  said  lord  the  king,  called  a  capias  ad  ^aiisfaciendumy 
upon  the  said  judgment  against  the  said  £«  F.  directed  to  the  sheriff 

of  Essex  {g)t  by  which  said  writ  our  said  lord  the  king  commanded 

• 

the  said  sheriff  that  he  should  take  the  said  £.  F.  if  ho  should  be  found 
in  his  bailiwick,  and  him  safely  keep,  so  that  the  ^d  sheriff  might 
have  his  body  before  our  said  lord  the  king,  at  Westminster,  on  ■ 
next  after      ■     .(^or  if  in  C.  P.  vay^  '^  before  his  said  Majesty's  Jus^ 

tices  at  Westminster^. on then  next  followiftg^**)  to  satisfy  the  said 

A.  B.  the  debt  and  damages  (^)  aforesaid,  (or  if  in  assumfiU,  sayjf "  the 
damages  aforesaid")' in  form  aforesaid  recovered  ;  and  that  the  said 
f  »192  J  ^sheriff  of  Essex  should  have  there  that  writ,  which  said  writ  after- 
wards and  before  the  delivery  thereof  to  the  said  sheriff  of  Essex,  to 
be  executed  as  is  hereafter  mentioned,  was  duly  indorsed,  with  a  di- 
rection to  the  said  sheriff,  ^equ||ing  him  to  levy  L. — ,  besides  sheriff's 
poundage,  officer's  fees,  and  all  other  incidental  expenses  (i).  And 
which  said  writ  so  indorsed  as  aforesaid,  afterwards  and  before  the 


(d)  The  judgment  must  be  stated^  (^)  It  may  be  described  as  issued  to 

1  Saund.  37 ;  but  this  concise  mode  of  the  sheriff,  naming  him,  2.  Campb.  525. 

stating   tlie    recov«ry  is  suQcient,'!  (A)  If  the  writ  be  correctly  described 

Saund.  "39.  n.  4.   If  there  be  a  variance  in  substance,  it  will  suffice  <*  damages  f" 

it  will  be  fataU  H  East,  516.  when.the^irrit  is  dami^s  apd  costs  is 

(v)  If  the  judgment  was^  in  assump*  not  at  variance,  9  East.  298. 

sit,  see  the  next  precedent.  (OA)  on  the  writ.    These  are  not 

(/)  The  teste  of  Ihe  capias  ad  satis-  leviable  under  a  ^  m.,  unless  there 

faciendum.  The  writ  whether  afe<fa-  was  judgment  for  a  penalty,  or  express 

turn  or  nonsmittat  ca  sa.  is  to  be  set  out  authority  for  the  levy  by  the  defendant's 

verlfotum*  agreement* 
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said  return  thereof,  to  wit,  on,  8cc.  {k)  at,  &c.  was  delivered  to  the  for  bscapbs. 
said  C.  D.  who  then  and  from  thenceforthi  until  and  at  and  after  the 
return  of  the  said  writ,  was  sheriff  of  Essex  aforesaid,  to  be  executed 
in  due  form  of  law ;  by  virtue  of  which  said  writ,  and  of  the  said  in- 
dorsement so  made  thereon  as  aforesaid,  the  saidC  D.  so  being  she- 
riff of  Essex,  as  aforesaid,  afterwards,  and  before  the  said  return  of  the 
snd  writ*  to  wit,  on,  &c.  last  aforesaid,  and  within  the  bailiwick  of  the 
said  sheriff  of  Essex,  to  wit,  at^  &c.  aforesaid,  took  and  arrested  the  said 
E.  F.  by  his  body,  apdthen  and  there  by  virtue  of  the  said  writ,  and  of  the 
said  indorsement,  so  made  thereon  as  aforesaid,  had  and  detained  him 
in  his  custody,  in  execution  for  the  said  sum  of  I.  —  (/),  so  indorsed 
on  the  said  writ  as  aforesaid,  besides  sheriff's  poundage,  officer's  fees,' 
and  all  other  incidental  expenses,  and  kept  and  detained  him  in  his 
custody,  from  theoce  until  the  said  C.  D.  so  being  sheriff  of  Essex  as 
aforesaid,  afterwards,  to  wit,  on,  See.  laft  aforesaid,  at,  &c.  aforesaid, 
without  the  leave  or  licence,  and  against  the  will  of  the  said  A.  B. 
suffered  and  permitted  the  said  E.  F.  to  escape  and  go  at  large,  and 
the  said  E.  F.  did  then  and  there  escape,  and  go  at  large,  whereso- 
ever he  would,  out  ^f  the  custody  of  him  the  sa^  C.  D.,  he  the  said 
C.  D.  so  tlAn  being  sheriff  of  Essex  as  aforesaid  ;  and  the  said  sum  of 
X.—,  so  indorsed  on  the  said  writ  as  aforesaid,  being  then  and  still 
wholly  unpaid  and  unsatisfied  to  the  said  A*  B.  to  wit,  at  Set.  afore- 
said, whereby  an  action  thath  accrued  to  the  said  A.  B.  to  demand  and     [  •  198  ] 
have  of  and  from  the  said  C.  D.  the  su|ii  of  X.-—,  above  demanded  ; 
yet)  &c.— <Co»r/tt9ton  aa  amte^  187.) 


>  (to  wit.)  A.  B.  complaim  of  C.  D.  Esq.  marshal  of  the  3.  Against 


Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  present  of^^^'^fop 
here  ill  court  in  his  own'  person,  of  a  plea  that  he  render  to  the  said  the  escape  of 
A.  B.  Ae  sum  of  -L.— ,  of  good  and  lawful  money  of  Great  Britain,  *  P"»^n«^ 
which  he  owes  to,  and  unjustly  detaips  from  him.     For  that  whereas  his  custody  in 

the  said  A.  B.  heretofore,  to  wit,  in  —  Term,  in  the year  of  «»ccution(fi»). 

the  reign  of  our  lord  the  now  king,  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  the  saiJI  court  being  then  holden  at 
Westminster,  in  the  county  of  Middlesex,  by  bill  without  the  writ  of 


{k)  Anv  day  aboat  the  time  when  lar  to  that  against  an  attorney,  when 

the  writ  w^  delivered  to  the  sheriff.  filed  in  vacation.    See  5  T.  R.  3S5.— 

(/}  Or  <*  for  the  debt  and  damages  See  the  fojpi,  tx^,  29.    As  to  the  msr- 

aibresaid."  shal's  liability,  and   the  necessfty  in 

(m)  See  the  notes  to  the  Im^  prece-  some  cases  for  filing  the  bill,  whilst  the 

dent,  which  are  here  applicable.     If  prisoner  is  out  of  the  rules,  see  2  T.  R» 

the  bill  against  the  marshal  be  filed  in  129.    See  a  precedent  against  the  mar- 

the  vacation,    as    is   frequent,  there  shal  for  an  escape  Ota  mesne  process,  5 

should  be  a  specii|)i  memorandum^  simi-  East.  440. 

Vol.  II.  T 


I 


146 


DBOLARATIONS   IN    SBBT. 


Foa  ESCAPES,  our  ^2ad  lord  the  king  (n),  and  by  the  consideration  and  judgment  of 
the  same  court,  recovered  against  one  £.  F.  L,  -— ,  which  were .  ad- 
judged to  the  said  A.  B.  in  and  by  the  said  coiirt  of  our  said  lord  the 
king,  before  the  king  himselfi  for  his  damages,  [or  if  in  debt^  Bee  the 
last  fireeedent^  by  hi|n  sustained,  as  well  on  occasion  of  the  not  per- 
forming certain  promises  and  undertakings  before  then  made  by  the 
said  £.  F.  unto  the  said  A.  B.  as  for  his  costs  and  charges  by  him  tke 
said  A.  B.  about  his  suit  in  chat  behalf  expended,  whereof  the  said 
£.  F.  was  convicted,  as  by  tho  record  an<)  proceedings  thereof  still 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster  aforesaid,  more  fully  and  at  large  appears  — 

And thereupcy (o)  on  — nextafter— — ,  in  —  Ternf, inthe  — — 

[  *  194  ]     year  of  tfie  reign  aforesaid,  the  said  £.  F.  then  being  ])eraoiially  *pre» 
sent  in  the  said  court  of  our  said  lord  the  now  king,  before  the  king 
'  himself,  at  Westminster  aforesaid,  was  then*  and  there,  in  and  by 

the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
at  the  prayer  of  the  said  A.  B.  committed  to  the  custody  of  the 
said  C.  D.  then  being  marshal  of  the  Marshalsea  ot  our  said  lord 
the  king,  before  the  king  himself,  in  execution  fior  ^he  damages itfoi'e- 
said,  there  to  remain  nmtil  he  should  satisfy  the  said  A.  #•  the  said 
damages ;  as  by  the  record  {fi)  of  the  commitment  remaining  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  West- 
minster aforesaid,  more  fully  appears  (^).  Qy  virtue  of  which  said 
commitment  the  said  C.  D.  so  being  such  marshal  as  aforesaid,  kept 
and  detained  the  said  £.  F.  in  his  custody,  in  execution  for  the  dama- 
ges aforesaid,  at  the  suit  qf  the  said  A.  B.  until  the  said  C.  D.  so 
being  such  marshal  as  aforesaid*  not  regarding  the  duty  of  his  said 
office  as  marshal  of  the  said  Marshalsea  as  aforesaid,  on,  &c.  at,  &c. 
freely  and  voluntarily  (r)  suffered  and  permitted  the  said  E.^F.  to 
escape  and  go  at  large  out  of  the  said  prison  and  out  the  said  atf«tody 
of  the  said  C.  D  wheresoever  the  said  £.  F.  would,  without  restraint! 
and  without  the 'licence,  and  against  the  will  of  the  said  A,  B.,  he  the 
said  A.  B.  then  and  still  being  wholly  unpaid  and  unsatisfied  his  said 
damages *and  every  part  there^  and  the  said  judgment  then  and  still 
being  in  full  force  and  effect  wholly  unpaid  and  unsatisfied,  by  reason 
whereof  an  action  hath  accrued  to  the  said  A  B.  to  demand  and  have 
of  and  from  the  said  C.  D.  the  said  sum  of  X.—,  aBbve  demanded  ; 
yet,  &c.     [Conclusion  in  dcbt^  aa  antCy  187,  and  praying' reliqf,  ^c] 

. 4 

(i|)  If  by  original  theSfi  wofis  are  to        (q)  As  to  ^e  necessity  for  this  alle- 

be  omifted.  g^tion,  see  2  Stra.  1336.    1  Saund.  39* 

(o)*  This  is  to  be  according  to  the  n.  4.    5  ^^t.  440. 
language  of  the  entry  uf  the  coininitti-        (r)  Under  a  count  for  a  voluntary 

tur,  for  which  see  Tidd's  Prac.  Furms*  escape,  a  negligent  escape    may  be 

131,  3.  given  in  evidence,  3  T.  K.  136.    See 

( p)  This  is  usual,  but  not  strictly  the  precedent  in  Lit.  Snt.  156^  where 

correct,  see  5  £ast.  440.  these  words  are  omitted. 
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^IF.  OJV  SPECMLTIES.  1.  ok  bovds 

CBNBRALLY. 
I.   OK    BONB8   OEKJtRALLY.  (^«J.  [•195] 

[Commencement  by  bill  is  as  anie^  13,  and  by  original  as  ante.  9.1  ^^?.*"^*y 
For  that  whereaB  the  said  ^.  D.  heretofore,  to  wit,  on  the  — —  day  of 
,  m  the  ■  ■  year  of  our  Lord  >,  at  — — ,  in  the  county  of  — — , 
by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  tm>w  shewn 
to  the  court  of  our  said  lord  the  king,  before  the  king  himself  here, 
the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged  himself 
to  be  held  tad  firmfy  bound  unto  the  said  A.  B.  in  th%-said  sum  of 
Z*.— ,  above  demanded,  to  be  paid  to  the  said  A.  B.f  (/).  Yet  the 
nid  C.  D.  (although  often  requested  so  to  do)  hath  not  as  yet  paid 
the  said  turn  of  Z..— ,  above  demanded,  or  any  part  thereof,  to  the 
said  A.  B.  but  hath  hitherto  wholly  neglected  and  refused,  and  still 
neglects  and  refuses  so  to  do.  To  the  damage  of  the  said  A.  B.  of  • 
LAOj  and  therefore  he  brings  his  suit. 

»«  ^  Pledges,  &c. 

l^ne  commencement  in  C.  P.  h  as  ante^  17,  and  then  firoceed  asfol*  5.  The  like  in 
IwxfM  ;— ]  For  th^t  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  p*^^*"*"**** 

day  of  — —  in  the  year  of  our  Lord  ,  at  — ,  in  the  county  • 

of  ,  by  his  certain  writing  obligatory,  sealed  with  his  seal,  ac- 

knowledged himself  to  be  held  a^d  firmly  bound  to  the  said  A.  B.  in 
the  said  %txa  of  Z..— ,  above  demanded,  to  be  paid  to  the  said  A  B.f 
(u) ;  yet  the  said  C.  D.  (although  often  requested  so  to  do)  hath  not  as 
yet  paid  the  said  sum  of  L. — ,  above  demanded,  or  any  part  thereof, 
to  th^said  A.  B.  but  hath  hitherto  wholly  neglected  and  refused,  and 
still  iMglects  *and  refuses  so  to  do.  Wherefore  the  said  A.  B*  aaith,  [  i96  ] 
that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  Z.IO, 
and  therefore  he  brings  his  suit,  8cc.  And  the  said  A.  B.  brings  here  Profert  (x).. 
into  eourt  the  said  writing  obligatory,  sealed  as  aforesaid,  which  gives 
sufficient  evidence  to  the  said  court  hete  of  the  debt  aforesaid,  in  form 
aforesaid,  the  date  whereof  is  the  day  and  year  in  that  behalf  above 
mentioned. 

# 

[Commencement  as  antey  20,  qfter  vfhich  firoceed  as  follows ;— ]  For  6.  The  like  in 

that  whereas  the  said  C.  D.  heretofore,  to  wit,  on  the  —  dav  of ,  ^^^  Exchc- 

r  '     *  quer. 


■s* 


(«)  Ab  to  the  declBration  on  boods  in  the  bond,  they  seem  belter  omitted 

In  general,  see  Com.  Dig.  Pf^ader.    3  in  the  decUration. 

W.  9.  (a)  Sec  supra,  note  t. 

(f)  Here  are  usually  inserted  the  foV  (x)  In  the  Common  Pleas,  the  pro- 
lowing  words :  **  When  he  the  said  C.  fert  is  usually  at  the  end  instead  of  the 
D.  should  be  tifereunto  afterwards  re-  middle  of  the  declaration,  but  this  is 
quested ;"  but  as  they  are  not  usually  not  material. 
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1.  o«  BOHPf  in  the  year  of  our  Lord  — — ,  at  — ,  in  the  coanty  of  — — >  by  his 
GS9XEALLY.  ^gp^J^,J  Writing  obligatory,  sealed  with  his  seal,  and  now  shewn  to  the 
barons  of  his  majesty's  Exchequer  here,  the  date  whereof  is  the  day 
and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound 
unto  the  said  A.  B.  in  the  said  sum  of  X.—,  above  demanded,  to  be 
paid  to  the  said  A.  B.  (v)t ;  yet  the  said  C.  D*  (although  often  re* 
quested  so  to  do,)  hath  not  as  yet  paid  the  said  sum  of  X.-^  above  de- 
manded, or  any  part  thereof,  to  the  said  A.  B.  but  hath  hitherto  wholly 
neglected  and  refused,  and  still  neglects  and  refuses  so  to  do.  To 
the  damage  of  the  said  A.  B.  of  Z..— ,  ^ereby  he  is  the  less  able. to 
satisfy  our  said  lord  the  king  the  debts  which  he  owes  his  majestyi  at 
his  said  Exchequer,  and  therefore  he  brings  his  suit)  8cc. 

Pledges,  &c* 

/.  Counts  on         Several  counts  on  different  bonds  may  be  joined  in  the  sanm  dectara'- 
several  bonds,  ^071,  «<ff  the  precedent y  1  Sound.  288,  and  id,  note  Ijond  IaL  Ent, 

167 Com.  Dig,  Ht.  P leader ^  2  W  9.— /n  this  case  proceed  as  in  the 

above  firecedenty  to  the  t  /  ond  then  be/ore  the  breach  insert  the 
count  on  the  other  bond^  as  follows  : — ^^  And  whereas  also,  the^d  C. 
D.  heretofore,  to  wiff  on^  is^c.  at,  &c.  by  his  certain  oth^r  writing  obli- 
gatory, sealed,  &c.  [^Same  as  thejirst  county  antcy  195,  6,  to  the  end^ 
r  9  2^  -I  and  then  «/a/f— -J  which  said  several  *sums  of  money  in  the  said  first 
and  second  counts  mentioned,  amount  together  to  the  said  sum  of  X«-»y 
above  demanded ;  yet  the  said  C.  D.  Sec.  [proceed  with  the  breach  as 
abovcj  to  the  end.  There  afifiears  to  be  no  occasion  to  conclude  each 
count  with  the  words^  "  whereby,"  c5*c.  See  the  precedent^  1  Saund. 
288,  and  ante^  1 85.  n.  i.j 

« 

8.  Excuses  ^^  '0  '^^  firqferty  see  vol.  L  Index^  tit.  Prqfert.'-^^a  bond  or  other 

forprofert*  deed  be  pleaded  with  a  pro/erty  and  the  defendant  plead  non  estj^tumj 
and  the  plaintiff  cannot  produce  thc'bondj  iJfc.  at  the  trials  he  will  be 
nonsuited^  4  East.  585.  It  is  ther^ore  frequently  necessary^  or  ad' 
visablCf  instead  (f  the  profert  in  the  above  precedent^  to  insert  in  the 
declaration  one  of  the  following  excuses^  which  are  to  be  framed  ac* 
cording  to  the  facty  or  at  least  to  add  a  second  county  containing  such 
excuse.  These  excuses  qf  the  profert  run  as  foUows-^If  the  bond  be 
lost"-^^  and  which  said  writing  obligatory  having  been  lost,"  or,  ^  and 
which  said  writing  obligatory  having  been  destroyed  by  accident,*'  or, 
^  by  fire,"  or,  "  by  the  said  C.  D."  the  said  A.  B  cannot  produce  the 
same  to  the  said  court  here.  See  3  T.  R.  151.—- i/*  the  bond  be  in 
the  possession  qf  the  defhndanty  the  excuse  qf  profert  runs  thus^» 
^  and  which  said  writing  obligatory  being  in  the  possession  of  the  said 
C.  D.  the  said  A.  B.  cannot  produce  the  sam'e  to  the  said  court  here." 


(>)  See  ante,  195.  note  t. 


ON  BPSOIALTIES.  149 

It  seems  sufficient  if  an  allegation  of  this  nature  be  true  at  the  time  of  !•  on  bonds 
declaring)  and  if  the  deed  be  aficrward^  found,  it  will  not  vitiate  the  al-  °*"»*^»'»**- 
legation,  3  Campb.  557,  8. 


II.   ON    BONDS   STATING   THE   CONDITION. 

It  »  now  settled  that  in  debt  on  bondj  with  a  condition  for  the  fier^ 
formance  of  any  things  (excefit  the  fiayment  qf  a  gron  $um  tf  money y 
or  the  appearance  of  the  defendant  in  a  bail  bondy  3  B,  lit  P,  446.  or  a 
petitioning  creditor* 9  bond^  3  Ka9t^  23.)  the  plaintiff  it  bound  to  9Ug»  . 
geat  ifreachew  (1)  <^  pursuance  qf  the  Stat.  8  and  9  FT.  3.  c.  1 1.  «.  8« 
which  statute  has  been  decided  to  extend  to  an  annuity  bondj  8  T,  B, 
*  1 36,  an  arbitration  bond^  6  East.  61 3,  (3)  and  to  a  bond  conditioned  for  [*  196  ] 
the  payment  qf  money y  by  instalmentsy  6  JEast,  550.  Mmy  qf  the  de» 
cisions  on  this  statute  are  collected  in  Tidd*s  Practice^  508  to  513.-— 
1  Saund.  SB.  n,  1.-— 3  Saund.  187.  n.  3.  It  appears  from  the  two  last 
refegtencesy  that  tt  is  in  general  advisablcy  in  declarations  on  bonds  within- 
the  9tatutey  to  set  forth  the  condition  of  the  bondy  and  the  breaches 
thereof y  as  in  the  following  precedents.  Prom  De  la  Rue  -u.  Stewart^ 
3  JSTew,  Repts,  363.  it  should  seem  absolutely  necessary y  in  some  cases^ 
to  state  the  breach  in  the  declarationy  and  that  it  cannot  be  stated  in 
the  replication  s  but  according  to  the  case  tf  Etherseyy  v,  Jacksony  8 
Term  JRepts.  355.  and  Mr  Sergeant  fVUliams*  notcy  2  SauTtd.  187.  a. 
the  breach  may  be  assigned  in  the  replication,  (3) 

^a  in  a  commoni,  declaration  on  a  bond  in  K.  B.  C,  P.  or  Exchequery  9.  On  a  baa- 
antcy  195,  6,  to  the  end  qf  the  statement  qf  the  bondy  at  the  f,  flwirf**^^'^*^W" 
theny  before  the  breachy  proceed  as  follows  (a) : — "]  Which  said  writing 
obligator^  was  and  is  subject  to  a  certain  condition  thereunder  writ- 
ten, whereby,  after  reciting  to  the  effect  following,  to  wit,  that,  &c. 
[set  out  the  whole  qf  the  recitalsy  and  the  condition  in  the  past  tenscy 
which  is  in  generalyfirsty  to  pay  a  weekly  sum  for  the  maintenance  of 

(z)  A  profert  or  an  ezcufle  for  the  (a)  ^.    See  the  form  3  Saund.  58b 

omiBsion  of  it,  is  as  necessary  in  this  as  b,  and  post.  203.  which  varies  a  little 

in  a  commoix  declaration^  3  Saund.  187.  from  this  form,  and  see  3  Saund.  187. 

c«  ante,  197.  and  the  defendant  cannot  n.  3* 
plead  ml  debet.    3  Saund.  187.  a.  n.  3. 


(1)  Vide  Hodges  v.  Suffelt,  2  yohns.  Ou.  406.  Fan  Benthupt  and  another  T.  De 
Witt  and  other;  4  Johns.  Rep.  213. 

(2)  Ace.  Munro  t.  Alktire,  2  Caines*  Rep.  320« 

(3)  Ace.  Postmaeter  General  of  U.  S.  v.  Cochrtm^  3  Jbhns.  Jfep.  413.  If  the 
plaintiif  assign  breaches  in  his  declaration,  the  defendant  cannot  plead  perform- 
ance generally^  but  must  particularly  answer  the  breaches  assigned,  and  show 
wlieB«  how/  and  where  he  performed  his  covenants,  ii 
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ISO  BKOLARATIOKS  IN  fiEBT. 

2.  ON  BONOS  the  child ;  andy^ectmdly^  to  indemmfy  thefiarUh;  and  then  proceed  at 
CONDITION.  /^^ow^C^)-] — And  although  the  said  child,  whereof  the  said  C.  D.  so 
was  the  reputed  father  as  aforesaid,  is  still  living,  to  wit,  at,^&c.  afore- 
said ;  yet  the  ss^d  C.  D.  hath  not  from  the  time  of  the  making  of  the 
[  •  199  ]     aaid  *writing  obligatory,  weekly,  &c.  paid,  ^c,  [state  the  nonpayment 
of  the  weekly  sum  in  the  negative  of  the  words  in  the  condition^  and  firo^ 
ceed  as  follows  ;— ^]  but  the  said  C.  D.  hath  hitherto  wholly  neglected 
and  refused,  and  still  neglects  and  refuses  so  to  do ;  and  by  means 
thereof  the  said  A.  B.  after  the  making  of  the  said  writing  obligatory, 
and  whilst  he  was  churchwarden  and  overseer,  as  aforesaid,  to  wit,  on, 
&c.  and  on  divers  other  days  and  times  afterwards,  was  forced  and 
.  obliged  to,  and  did  necessarily  lay  out  and  expend  divers  sums  of 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of/..-*,  in  and  about  the  maintenance  and  education  of  the  said 
Second  child,  to  wit,  at,  kc.  albresud.     And  the  said  A.  B.  for  assigning  a 

breach.  further  breach  of  the  said  condition  of  the  said  writing  obligatory,  ac- 

cording to  the  form  of  the  statute  (c)  in  such  case  made  and  provided, 
^  further  says,  that  a  certain  person,  to  wit,  £.  F.  the  successor  of  the 

said  A.  B.  as  such  churchwarden  and  overseer  as  aforesaid,  ^er  the 
making  of  the  said  writing  obligatory,  to  wit,  on,  kc.  (cf),  and  'on  di- 
vers other  days  and  times,  between  that  day  and  the  day  of  exhibiting 
the  bill  of  the  said  A.  B.  in  that  behalf,  was  forced  and  obliged  to  and 
did  necessarily  lay  out  and  expend  divers  sums  of  money*  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  Z.— , 
in  and  about  the  maintenance  and  education  of  the  said  child,  to  wit, 
at,  &c.  aforesaid,  by  means  of  which  said  premises  the  said  A*  B. 
hath  sustained  damages  to  a  large  amount,  to  wit,  to  the  amount  of 
iX«—  (<•),  by  reason  of  which  said  breaches  the  said  writing  obligatory 
became  forfeited,  and  thereby  an  action  hath  accrued  to  him  the  said 
A.  B.  to  demand  and  have  of  and  from  the  said  C.  D*  the  said  sum  of 
[•200]  ^^--^C/)'  above  demanded;  yet  the  said  C.  D.  (although  *often  re- 
quested so  to  do)hath  not  as  yet  pidd  the  said  sum  of  L  — ,  above  de- 

(5)  If  the  bond  were  given  before  the  he  assigned  two  or  more,  the  declara- 

birth  of  the  child,  the  following  aver-  tion  was  demurrable,  for  duplicity.  1 

ment  should  be  here  introduced,  ''and  Saund.  58  n.  1.  [and  see  2  Johns.  Rep. 

the  said  A.  B.  in  fact  saith,  that  after  41S.  2  Caines' Rep.  320.]  Itisnot,how- 

the  making  of  the  said  writing  obliga-  ever,  necessary  in  assigning  the  breach, 

tory,  to  wit,  on,  8ic.  at,  &c.  the  child  to  refer  to  the  statute,  and  it  is  suffi- 

with  which  the  said  E.  F.  was  so  preg-  cient  to  prove  a  part  of  the  breach  as* 

nant,  and  whereof  the  said  C,  D.  was  signed.    13  East.  1,  2.  [2  Caines'  Rep. 

such  reputed  father  as  aforesaid,  was  .320.] 

bom  and  still  is  living,  to  wit,  at,  &c.  {i)  The  day  the  next  overseer  came 

aforesaid."               '  into  office. 

(c)  8  and  9  W.  3.  c.  11. 8.  8.    Before  («)  The  amount  of  the  penalty  of  the 

this  sutute,  the  ptaintiffcould  only  as-  bond, 

sign  one  breach  of  the  condition,  and  if  (/)  The  penalty;  as  to  this  conelu* 
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manded,  or  any  part  thereof,  to  the  said  A.  B.  but  to  pay  the  same  to  3-  on  bonds 
him  hath  hitherto  wholly  refused,  and  still  doth  refuse.     To  the  dam-  ^^atikg 

'  CONDITVON. 

age  of  the  said  A.  B.  of  Z..—  (g)y  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &c. 

[_Set  out  the  bond  and  condition  as  directed  in  the  last  firecedent^  10.  On  sn 
and  then  proceed  as  foliom  :—]  Nevertheless  the  said  A.  B.  in  fact  "^''"^^y  *»**"^- 
8aith«  that  after  the  making  of  the  said  writing  obligatory  (A),  to  wit| 
on,  &c.  at)  &c.  aforesaid,  a  large  sum  of  moneyi  to  wit,  the  sum  of 
Z.— -,  of  the  said  annuity,  or  yearly  sum  of  Z.— ,  for  one  quarter  of  a 
year  then  elapsed,  became  and  was  due  and  owing  from  the  saidC.  D« 
to  the  said  A.  B.  and  still  is  in  arrear  and  unpaid,  contrary  to  the  form 
and  effect  of  the  said  writing  obligatory,  and  of  the  said  condition 
thereof,  by  reason  of  which  said  breach  the  said  writing  obligatory  be- 
came forfeited,  and  whereby  an  action  hath  accrued  to  the  said  A.  B. 
to  demand  and  have  of  and  from  the  said  C.  D.  the  sum  of  Z..-— (/A^ 
penalty)^  above  demanded.  Yet  the  said  C.  D.  (although  often  re- 
quested so  to  do)  hath  not  as  yet  paid  the  said  sum  of  Z.—* ,  above  de- 
•  manded^  or  any  part  thereof,  to  the  said  A.  B.  but  to  pay  the  same,  or 
any  part  thereof,  hath  hitherto  wholly  neglected  and  refused,  and  still 
neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  aforesaid.  To  the  dam» 
age  of  the  said  A.  B.  of  Z.—  (2),  and  therefore  he  brings  his  suit,  See. 

\_Set  out  the  bond  and  condition  as  directed  ante^  198,  and  then  pro-  11.  On  abend 
ceed  us/oliows  ;]— Yet  the  said  A.  B.  in  fact  saith,  that  the  said  C.  D  ^tol^^in^d  pay 
hath  not,  at  his  own  proper  costs  and  charges,  traitbferred,  or  caused  dividends, 
or  procured  to  be  transferred,  unto  or  to  the  account  of  him  the  said 
A.  B.  in  the  books  of  the  said  governor  and  company  of  the  *Bank  of     [  *  201  ] 
England,  the  said  sum  of  L,        ,  share  or  interest  in  the  said  joint 
stock  of  Z.     ■     '  per  cent,  consolidated  -  bank  annuities,  but  hath  hith- 
erto wholly  neglected  and  refused  so  to  do,  and  the  same  sum  of 
Z.  share  or  interest  in  the  said  joint  stock,  wholly  remains  un- 

transferred  and  unpaid  and  unsatisfied  to  the  said  A.  B.  to  wit,  at,  Sfc, 
aforesaid.  And  for  assigning  a  further  breach  of  the  said  condition  of  Second 
the  said  writing  obligatory,  tlie  said  A.  B.,  according  to  the  form  of 
the  statute  in  buch  case  made  and  provided,  saith  that  the  said  C.  D. 
hath  not  as  yet  answered,  paid,  or  made  good  to  the  said  A.  B.  all 


sion»  see  3  Saund.  187.  c.  [If  the  de-  tention  of  the  debt,  see  1  Saund.  58.  b. 

claration  conclude  by  demanding  dam-  (A)  If  the  annuity  be  payable  during 

ages  as  in  covenant,  it  will  be  good  on  the  life  of  a  third  person,  here  insert 

general  demurrer ;    nor  would    such  the  following  allegation :  "  And  during 

conclusion,  it  seems,  be  a  cause  for  the  life  of  the  said  E.  F."  which  will 

special  demurrer.  12  Johns.  Rep«  216.  be  a  sufficient  averment  of  the  life  of 

13  Johns.  Rep  189.]  the  third  person,  1  Saund.  235.  n.  8. 

(g)  The  sum  here  inserted  is  merely  (t)  Ante,  supra,  note  g. 
nominal  to  cover  damages  for  the  de* 


158  DKCLARATIONS   IN   DEBT. 

%oN  BONDS  dividends,  interest)  and  produce  which  he  the  said  A.  B.  could  have 

ft  T*  A.  *W*  T  %f  ^* 

CONDITION,  "deceived,  and  would  have  been  entitled  to,  in  case  the  said  L, ,  so 

remaining;  untransferred  and  unpaid  and  unsatisfied  as  aforesaid,  had 
remained  and  continued  standing  in  the  books  of  the  said  governor 
and  company  of  the  Bank  of  England,  in  the  names  and  as  the  property 
of  him  the  said  A.  B.,  but  on  the  contrary  thereof,  although  he  the 
said  A.  B»  after  the  making  of  (he  said  writing  obligatory,  to  wit,  on, 
^c.  at,  ^c.  aforesaid,  could  have  received,  and  would  have  been  en- 
titled unto  certain  dividends,  interest,  and  produce  to  a  large  amount, 
to  wit,  the  sum  of  L,  ,  in  case  the  said  sum  of  L,>  had  re- 
mained and  continued  standing  in  the  books  of  the  said  governor  and 
company  of  the  Bank  of  England,  in  the  name  and  as  the  property  of 
him  the  said  A.  B.  as  aforesaid,  whereof  the  said  C.  D.  afterwards,  to 
wit,  on,  &c.  aforesaid,  at,  Sec.  aforesaid,  had  notice.  Yet  the  said  A.  B. 
in  fact  saith,  that  the  said  C  D.  hath  not  (although  often  requested  so 
to  do)  as  yet  transferred,  paid,  or  made  good  unto  the  said  A.  B.  the 
said  last-mentioned  sum  of  money,  or  any  part  thereof,  but  hath  hith- 
erto wholly  neglected  and  refused  so  to  do,  and  still  neglects  and  re- 
fuses so  to  do,  to  wit,  at,  &c.  aforesaid.  By  reason  of  which  said 
breach  the  said  writing  obligatory  became  forfeited,  and  thereby  an 
action  hath  accrued  to  the  said  A.  B.  to  demand  and  have  of  and  from 
the  said  C.  D.  the  said  sum  of  Z..— ,  above  demanded.  Yet  the  said  C. 
D.  hath  not,  although  often  requested  so  to  do,  as  yet  paid  the  said 
sum  of  L,  ,  above  demanded,  or  any  part  thereof,  to  the  said  A.  B. 
[*  202  ]  but  hath  hitherto  wholly  *neglected  and  refused,  and  still  neglects  and 
refuses  to  pay  the  same  or  any  part  thereof  to  the  said  A.  B.  To  the 
damage  of  the  said  A.  B.  of  -L.-  ,  (k)  and  therefore  he  brings  his 
«uit,  &c. 

12.  On  a  bond  [Proceed  aa  in  the  firecedmta  in  K.  B,  and  C.  P.  or  Exchequer j 
cov^anu\n  ^^^^^  ^^5,  6,  to  the  f  in  each^  and  then  aa  foUovja  .•]— And  the  said  A. 
another  inden-  B.  according  to  the  form  of  the  statute  in  that  case  made  and  provided, 
tUre  (/)•  gj^yg  jj,^^  jjjg  ggjj  writing  obligatory  was  made  with  a  condition  there- 

under written,  that  if  (ni)  the  above  bounden  C.  D.  did  well  and  truly 
observe,  &c.  all  and  singular  the  covenahts,  &c.  whatsoever,  which 
on  the  part  of  the  said  C.  D.  were  or  ought  to  be  observed,  &c.  in  a 
certain  indenture  bearing  even  date  with  the  said  writing  obligatory, 
and  made  between  the  said  A.  B.  of  the  one  part,  and  the  said  C  D. 
of  the  other  part,  according  to  the  true  intent  and  meaning  of  the  said 
indenture,  then  the  said  obligation  was  to  be  void,  &c.  And  the  said 
A.  B*  further  says,  that  by  the  said  indenture,  in  the  condition  of  the 
said  writing  obligatory  mentioned,  which  he  the  said  A.  B.  now  brings 
here  into  court,  he  did  demise  unto  the  said  C.  D.  all  that,  Sec.  \^Here 


{k)  Ante»  200.  note  g.  Rep.  58.  b. 

(0  See  the  precedent  in  1  Saund.       {m)  Set  out  the  condition  verbatiflit 


.  .  ::iiii|i  ob- 
livion l>«-^iiii?  fLiiri'i><_t!,  111.;  tlK'iettjr  Ui  abliuu  baili  A^ciuctl  tti  (he 
•aid  A.  B.  ifl  drinuiid  uiil  liavc  of  and  Trom  the  tulA  T.  U.  the  Uuld 

aum  of  /,, ,  (lAr  firi'stt'i),  ttbuvc  ilctuindml.    Vet  lliu  said  C  D. 

I  iMin.i  ■;    I, ft. 11  mjucMcd  6o  to  do)  haifa  not  as  yet  (Ktld  the  »aid 

r/  1  . .  I'niic  dciRKmlt-d.  or  «nj  part  ilicteof,  lo  Die  uid  A,  U.  bi 

),,-h  iiui    n'l  wholljr  neglected  nod  rcfiiutd,  aDiJ  still  ncKleui  uvd  ro-' 
fiihrs  w)  to  <lcv    Tn  the  ilamnge  of  (he  nid  A.  B*  of  f.  ,  (fi),  and 

therefore  lie  bring*  h*u  kuii,  Ice.  Pledgca,  he. 


BOITDl  aeLATtRO  TO  THE  OHAKAOTKR   IX  VBICn   THS      kvltACiK 
'LAIHTirt  bUKS,  OR  TBK   DKFKMDAKT   IS   tC&D. 

The /iiUowiif /irtn*  mill  nffife  to  nhrv  ihf  mtuU  W  tcUticA  deelara*     ^ 
lJ«n*  «R  Aent/fi  by  and  agalniit  prrwnt  ming  and  bring  turd  in  a  flar- 
<i-ular  tMaracter,  art  it  l>r  /rainrd.     Thf  farms  In  attumfmU,  tt/  and 

J  rur  fiartirulur  fifrscutt  anrr,  a4  to  109,  May  rfttdiljf  be  ofifiHtd  19 

'(towii,  A>  B.  >nd  E^.  P.  his  wiTr-,  complain  ot  C.  D.  beJofr U- By  bi 

Ctwtodj-  of  the  mnrshttl  of  Ihe  Marahnlsra  of  our  lord  the  now  J^  f""' 

Tore  the  king  bimulfi  of  p1i-a  that  he  render  to  them  ilic  reiim  h. 

ot  L. ,  which  he  owes  lo  ami  iinjiislljr  i]ct»in»  from  them.  **"*^"''*-1 

Pvr  that  whereas  the  &uut  C.  O.  heretofore,  and  whilst  The  said 
£.  K.  «'a>  sole  and  unmarried,  to  wii,  on,  &^c.  at,  Ecc.  by  his  crnain 
wrllliig  abligatot-y,  sealed  wilh  his  >.cdl.  and  now  shewn  lo  the  court  of 
our  said  loid  the  king,  before  the  kinj;  hinnclf  here,  ihc  dme  whereof 
is  the  day  and  year  alorcsaid,  ;icki>uw [edged  hiniself  to  be  held  and 
Eimly  bound  to  the  said  E.  I'-  in  the  said  sum  of  /..  ,  aborc  de- 
niASdei],  10  be  paid  to  the  iiaid  E.  F.  Yet  lUc  sold  C.  D.  (alihougli 
o6cD  i^qucated  so  to  do)  haili  not  as  yet  paid  the  aaid  sum  of  i..  , 
!Lh(jit'  Hr'Lii  Mirli'i],  or  any  part  thereof,  to  the  said  K.  F.  whilst  the  was 
■Tied,  or  ID  the  said  A.  B.  and  E.  F.  Lis  wife,  or  eltlicr 
'  tbeir  inlennanlagc  ;  bui  he  so  to  do  liaih  hitlteno 
I  _  ud  and  lefnied,  aiKi  atiU  doih  ncgkci  and  refu&c  lu  pkjr 
the  MKiG,  ur  u>y  pari  theieof,  to  the  laid  A.  B.  atx)  E.  F.  Ids.  wile. 
To  the  damage  of  the  said  A.  B.  «nd  E.  F.  hi»  wife  of  L.\Q,  and 
thercfnrc  they  bring  (heir  suit,  &c.  Pledges,  ttc 


(e)  Tlicse  dsmasu  are  merely  iiomJoal.    Anisi  200.  n.  [. 
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DEOtARATIOSS   IN    DEBT. 


i 

BvScAdAiNST      For  that  whereas  the  said  C.  D.  heretofore,  and  in  the  life -time  of 

EXECUTORS,  ^^^  J,  p  ^j^^^  deceased,  to  wit,  on,  &c.  at,  &c.  by  his  certain  writing 

14  Bv  a  sur-    obligatory,  sealed  with  his  seal,  and  now  shewn  to  the  court  of  our  said 

viving  obli|B:ee  lord  the  king,  before  the  king  himself  *  here,  the  date  whereof  is  the  day 

against  obli-     ^^^^^j  ^.^^^  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound 

(o),         '         to  the  said  A.  B.  and  to  the  snid  E.  F.  in  the  said  sum  of  Z.         ,  above 

[  •  204  3      demanded,  to  be  paid  to  the  suid  A.  Br  and  E.  F.    Yet  the  said  C.  D. 

(although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum 

of  1..— : — ,  above  demanded,  or  any  part  thereof,  to  the  said  A.  B.  and 

E-  F.  or  either  of  them,  in  the  lifetime  of  the  said  E.  F.  or  to  the  said 

A.  3.  since  the  death  of  the  said  E.  F.  But  he  to  do  this  hath  hitherto 

wholly  neglected  and  refused,  and  still  neglects  and  refuses  to  pay  the 

same,  or  any  part  thereof,  to  the  said  A.  B.  to  the  damage  of  the  said 

A.  B,  of  jL.10  ;  and  therefore  he  brings  his  suit,  ^c. 

Pledges,  Sfc, 


15.  By  the  aa. 

signees  of  a 
bankrupt's 
oblig«6 
against  obti- 
gor. 


,  .,  (to  wit.)  A.  and  B.  assignees  of  the  estate  and  effects  of  £• 
F.  a  bankrupt,  according  to  the  force,  form,  and  effect  of  the  several 
statutes  concerning  bankrupts,  complain  of  C.  D.  being  in  the  custody 
of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the 
king  himself,  of  a  plea  that  he  render  to  tl)c  said  A.  and  B.  as  assig- 
nees as  aforesaid,  the  sum  of  L. ,  which  they  owe  to  and  unjustly 

detain  from  them  as  assignees  as  aforesaid.  For  f -jat  whereas  the  said 
C.  D.  heretofore,  and  before  the  said  E.  F.  b'  came  bankrupt,  to  wit, 
on,  Sfc,  at,  Sfc,  by  his  certain  writing  obrt,;atory,  sealed  with  the  seal 
of  the  said  C.  D.  and  now  shewn  to  the  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  the  date  whereof  is  the  day  and  year 
aforesaid,  acknowledged  himself  to  be  held  and  finnly  bound  to  the 
said  E.  F.  m  the  said  sum  of  L,  ■  ■  ■,  above  demanded,  to  be  paid  ta 
the  said  E.  F.    Yet  the  said  C.  D.  although  often  requested  so  to  do, 

hath  not  as  yet  paid  the  said  sum  of  L.- ,  above  demanded,  or 

any  part  thereof,  to  the  said  E.  F.  before  he  became  bankrupt,  or  to 
the  said  A.  and  B.  assignees  as  aforesaid,  since  the  bankruptcy  of  the 
said  E.  F.  But  to  pay  the  same,  or  any  part  thereof,  to  the  said  E.  F. 
before  he  became  bankrupt,  or  to  the  said  A.  and  B.  assignees  as 
aforesaid,  since  the  bankruptcy  of  the  said  E.  F-  he  the  said  C.  D. 
hath  *wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse 
to  pay  the  same  to  the  said  A,  and  B.  assignees  as  aforesaid,  to  the 
damage  of  the  said  A.  and  B.  as  assignees  as  aforesaid  of  Z.IO,  and 
therefore  they  bring  their  suit,  &c.  Pledges,  S^c. 

16.  E:^ecutor        — — ,  (to  wit.)  A.  B.  executor  of  the  last  will  and  testament  of  E. 

nr obligee        F.  deceased,  complains  of  C.  D.  being  in  the  custody  of  the  marshal 

p  (/')."    *'     ®^  ^^^  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself, 


£•205] 


(o)  2  Rich.  C.  P.  452. 

(/))  See  a  form  against  execators  in  C.  P.  2  Saund.  216* 
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of  a  pica  tliat  he  render  to  him  the  sum  of  Z..— — ,  of  lawful  money  of  by  &agat\-3t 
Great  Britain,  which  he  the  said  C.  D.  uDJustly  detains  (y)  from  him.  ^^*^^'>o«s. 
For  that  whereas  the  said  C.  D.  on,  Sfc,  at,  Sfc.  hy  his  certain  writing 
obligatory,  sealed  with  his  seal,  and  now  shewn  to  the  court  of  our  said 
lord  the  kin^,  before  the  king  himself  here,  the  date  whereof  is  the 
same  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  said  E.  F.  in  his  lifetime,  in  the  said  sum  of  Z.— , 
above  demanded,  to  be  paid  to  the  said  E.  F.  or  his  certain  attorney, 
executors,  administrators,  or  assigns,  when  he  the  said  C.  D.  should 
be  thereunto  afterwards  requested.  Yet  the  said  C.  D.  (although  otttn  Breach, 
requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  L.  ■  ■,  above 
demanded,  or  any  part  thereof,  to  the  said  E.  F.  in  his  lifetime,  or  to 
the  said  A.  B.  executor  as  aforesaid,  since  the  deaih  of  the  said  E.  F. 
but  to  pay  the  same,  or  any  part  thereof,  to  the  said  E.  F.  in  his  life- 
time, or  to  the  said  A.  B.  executor  as  aforesaid,  since  the  death  of  the 
said  E.  F.  the  said  C.  D.  hath  hitherto  wholly  refused  and  still  doth  re- 
fuse to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  B.  executor 
as  aforesaid.  To  the  damage  of  the  said  A.  B.  as  executor  as  afore- 
said, of  Z. ,  and  therefore  he  brings  his  suit,  Sfc*  And  the  said  A*  Proferft 

B.  brings  into  court  here  the  letters  testamentary  of  the  said  E.  F. 
deceased,  whereby  it  fully  appears  to  the  said  court  here,  that  the 
said  A.  B.  is  executor  of  the  last  will  and  testament  of  the  said  E,  F. 
deceased,  and  hath  the  execution  thereof,  S^'c,  Pledges,  ^c. 

* ,  (to  wit.)  A.  B.  administrator  of  all  and  singular  the  goods.  17.  By  an  ad- 

chattels,  and  credits,  which  were  of  E.  F.  deceased,  at  the  time  of  his  Jp>"^strator  m 
death,  ^vho  died  intestate,  complains  of  C.  D.  being,  ^c.  of  a  plea  that      r  ,  ^ofi  1 

he  render  to  the  said  A.  B.  L. ,  which  he  unjustly  detains  from 

him.  For  that  whereas,  Sfc»  ^Siate  the  viakiiig  of  the  bond^  ^c,  aa  in 

the  luHt  jirecedcnty  and  conclude  as  foUoxvs  :~\ — Nevertheless  the  said»Breach« 

C.  D.  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said 

sum  of  Z. ,  above  demanded,  or  any  part  thereof,  to  the  said  E.  F- 

in  his  lifetime,  or  to  the  said  A.  B.  since  the  decease  of  the  said  E.  F. 

(to  which  said  A.  B.  after  the  death  of  the  said  E.  F,  to  wit,  on,  ^V.  Grant  of  let- 
at,  ^V.  cfurcsiiid,  administration  of  all  and  singular  the  goods,  chattels  *^^^^/*^^^"'^- 
and  credits,  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his 
death,  who  died  intestate,  by  Charles,  by  Divine  Providence  Arch- 
bishop of  Canterbury,  Primate  of  all  England  and  Metropolitan  in  due 
form  of  law,  was  granted,X  l^ut  he  so  to  do,  hath  hitherto  wholly  ro- 
se^, and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 

B.  administrator  as  aforesaid.  To  the  damage  of  the  said  A.  B.  as 
ministrator  as  aforesaid,  of  Z.— — — ,  and  therefore  he  brings  his  suit, 

.  And  the  said  A.  B.  brings  into  court  here  the  letters  of  adminis-  Profert 


As  to  the  debet  et  detinet,  see  ante^      (r)  As  to  the  statement  of  the  grant  of 
ii.  f..  the  letters  of  administration,  ante,  104, 


j^5ff  DEOLAAATIONS  IN   D£BT. 

BY  &  AGAINST  tratloii  of  thc  said  archbishop,  (or,  "bishop,"  &c.)  which  give  suffi- 
'^^atc^^***  cient  evidence  to  thc  said  court  here  of  the  grant  of  administration  to 
the  said  A.  B.  as  aforesaid,  the  date  whereof  is  thc  day  and  year  in 
that  behalf  above-mentioned,  Sec.  Pledges,  &c. 

18.  Against  ^  ^to  wit.)  A.  B.  complains  of  C.  D.  and  E.  his  wife,  beings 

feme  ^  A        ^^*  ^^  ^  P^^^  ^^*^  ^^®y  render  to  him  the  sum  of  i. ,  of  good  and 

bond  given  by  lawful,  &c.  which  they  owe  to  and  unjustly  detain  from  him.  For  that 

feme  A^/ord       whereas  thc  said  E.  whilst  she  was  sole  and  unmarried,  to  wit,  on,  8cc. 
coverture.  •    .     .  .   ,  ,        i 

at,  &c.  by  her  certam  writmg  obligatory,  sealed  with  her  seal,  and  now 

[  *  907  ]     shewn  to  the  court  of  our  said  lord  the  king,  before  the  ^king  himself 

here,  the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged 

herself  to  be  held  and  6rmly  bound  to  the  said  A.  B.  in  the  said  sum 

of  Z.— ,  above  demanded,  to  be  paid  to  the  said  A.  B.  Yet  the  said 

£.  whilst  she  was  sole  and  unmarried,  and  the  said  C.  D.  and  E.  his 

wife,  since  their  intermarriage,  (although  often  requested  so  to  do,) 

have  not  nor  hath  either  of  them  as  yet  paid  the  said  sum  of  L.        | 

above  demanded,  or  any  part  tliereof  to  the  said  A.  B.  but  they  to  pay 

the  same,  or  any  part  thereof,  to  the  said  A.  B.  have  hitherto  wholly 

neglected  and  refused,  and  still  do  neglect  and  refuse  so  to  do.    T^ 

the  damage  of  the  said  A.  B.  of  Z.IO,  and  therefore  brings  his  suit> 

&c.  Pledges,  &c. 

19.  Against  an      [^The  commencement  in  K,  B,  by  original^  is  as  antcy  9  ,•  by  bill  at 

cx^c^tor  or      antcy  13  ;  in  the  Common  Fleas  as  antCj  17  ;  and  in  the  Exchequer  as 

/^\  antCy  20  ;  describing  the  defendant  as  "  executor  of  the  last  will  and 

testament  of  £.  F.  deceased^*  or  as  "  administrator  qf  all  and  singular 

the  goodsf  chattels,  and  credits  of  E,  F,  deceased.'*'} 

For  that  whereas  the  said  E.  F*  in  his  lifetime,  to  wit,  on.  Sec.  at, 
&c.  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now 
shewn  to  the  court  of  our  said  lord  the  king,  before  the  king  himself 
here)  the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  A.  B.  in  the  said  sum 
of  Z/.-w,  above  demanded,  to  be  paid  to  the  said  A.  B.  Yet  the  said  E. 
F.  in  his  lifetime,  did  not  pay  nor  hath  the  said  C.  D.  executor  (or^ 
''  administrator^*')  as  aforesaid  since  the  death  of  the  said  E.  F.  as  yet 
paid  the  said  sum  of  Z.— ,  above  demanded,  or  any  part  thereof,  to 
the  said  A.  B.  (although  often  requested  so  to  do,)  but  the  said  £.  F, 
»  in  his  lifetime  so  to  do  wholly  refused,  and  the  said  C.  D.  executrix 
as  aforesaid,  ever  since  the  death  of  the  said  E.  F.  hitherto  hath  wholly 
refused,  and  still  dolh  refuse  to  pay  the  same,  or  any  part  thereof,  to 
the  said  A.  B.  to  wit,  at,  &c.  aforesaid,  to  the  damage,  &c.  (Conc/tf- 
sion  as  usual,) 


(#)  See  the  form  against  an  executor  in  C.  P.  2  Sauad.  216, 


OK  itSCULTtSA. 

.,,    fftB.  c«.pUi«.  or  C.  D.  Kir  .r  E.  F.  M  *"»«i    '.Vi'd 
to,  ,„  .W  r„,.oJ.  ol  .i»  i...n.h.l  .J  J.t  W«.lal«.  or  ™,  brf  *=  ,j„  ,      ^ 

.,  '^1  .ml  ..njo.ilJ  J^ul"  '"""  '■I'"-  f"  '^'  "•"""     [ .  otJ 

,  i,uiir.an.t, «!.».  to  I"  »■!<:•  "•'■•""*  ""l  1 

I     !  ^  ,,  I.,  ,1  c  ..ill  E.  F  .I."""  te  Himmio  »ticr«..-d.  mi««ltil. 
I  fc,  : ,  V  «„ t  L  «U  ...1  .™.y  »*,  b«ll.c  ~«1  F.  F.  bound 

^  C  D.  .till  *h«lly  rcfu«3  w  I"  do.  To  ihc  d.n«6<=.  &<=■ 


I    *  (()  SeclltepfccedeiiU.7  Went.  In- 
flPi,    At  W  till  li»biray  of  BJi  lieif  wid 

^  0.r  tttli^.bl£  now,  2  S.U..J.  7-  "■  *■ 
I'  u.  in<.i.l.r.  5e.2.  Vin-  Atir.  lit. 
,,  \br.  Heir  and  Anccs. 
.,,[.  439.  «0.  He  U  nut 
■  .  ,,;L^5riebccTpre»s1yn»m- 
,  wi  -ceo,  C  D.  Pk-Bder,  [Vol.  i. 
J3  3.  K.  2.  Vin.  Abr.  Heir,  K.  2.  or 
Wfaal  atuAf  by  <le»cent  fnim  the 
,  A  revcrtlon  is  Ma«l<,  but  m 
.,  of  Mdemplion  >i  r»ol,  id.  M- 
,«j.  Dig  A"et».  A.  and  B.  B*ni«, 
'  IS(.  Cn*.  Cw.  ISI.  Crll..  126  3  ""*• 
d  W.  643.  lo  llic  Ulter  msc.  tlie 
:gWK«e  ""'^  prwxtd  in  equity.  3 
.  Itaiind.  7.  n.  4. 

(»)  A*  to  Uie  »enue,  »»  Vln.  Ab. 
H«lr,  K.  3  Hob.  37.  it.»i'pe»«  "*  ■« 
lwMiio'7-  ^     ,       .. 

(„)  The  deftndifll  tnuit  be  Jeacnb- 
cd  ailifir.  uid  Inlbe  old  iipeefl-^m* 
|«  i,  w,  dci«rib«d  in  llic  b<«ly  of  tlie 
d«iUr»ilon.  "  well  u  i"  tbe  com- 
■wnceiuBni.  .»e  »«"-  Ent.  173.  I" 
— acfil  It  need  n.-lhe  »>'C«n  h-i*  lie 
bcwme  beir.  rfhutLw  •»  •on,  Erxn-is™. 


&c.tl.»t  mutter  r<rt  Ijinglndie  pl«o- 
tlil'B  knowledge.  2  S*und- 7.11.4.  C 
D.  Pleuler,  2  6.2.  1  S.lk.  MS.  Vift. 
Abr.  Heir,  K.  2 ;  but  If  lUe  »cUon  be 
sgiinsi  tbe  heir  of  ati  lieir  of  the  ol.U- 
gar,  the  deeUrrtion  mu.l  it.U  th.t  fwA 
.pecUlly,  for  if  the  dcd«»tion  wwe 
,K,\nst  him  w  heiv  geiiernlly  to  the 
obligor,  and  the  deftn<Unt  bbould  pU»A 
nen.  per  de.cent.  Ibe  |.l«i"t.ir  wottid 
r,iU  Ct«.  C»r.  151.  2  Siund.  7-  ii.  4. 
Vin.  Abr-  lit-  Heir.  K.2  pi.  16.  Uueed 
not  be  nvtrtcd  lliBt  the  dercmiaiit  liad 
assets  by  descent,  Dy.  3*4.  b. 

(ir)  Tlie  deeUrilion  miiBl  be  la  rti« 
debet  and  detinei,  C.  !>•  Pl«>dcf.  2E. 
2  V>n.  Ab.  Heir.  K.  2.  [Vide  S,*«W- 
«,«iv.  iV.i:'.  3  tf".  iJ'  ^-'  ^1  "^ 
Ihe omiuio" oftJe  debet  wlH^be  aided 
l,y  verdict,  id,  ibid.  3  Ea«t  2.  2  Sound. 


(j)  U  must  be  sbewn  •"  'he  ^w'*- 
t»r.<Hi  thU  tlic  heir  •«»  ««pre«lr 
buund.  fOT  olherwlie  be  U  not  ct-trg. 
.ble.  C  »-  Pleader,  3  E.  3.  Vin.  Abr. 
lil-  Heir,  K.  2.  3  Siuild-  Ij*.  »    I'  l^*" 
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>SBCLAaATION%   in   DBBT. 


AGAIKST 


— -,  At  B.  complains  of  C.  D.  and  E.  F.  which  said  C.  D.  is 
HEIRS,  &c.    j^gjj.  gf  Q  jj^  deceased,  and  which  said  E.  F.  is  devisee  of  the  said  G« 

heir  s^d"he^°  ^'  °^  divers  lands  and  tenements  of  the  said  G.  H.  deceased,  by  his 
devisee  of  the  last  will  and  testament,  being  in  the  custody,  Sec.  of  a  plea  (hat  lliey 
obhgor  (2).  render  to  him  the  said  A.  B.  L, — ,  of  lawful,  &c.  which  they  owe  to 
and  unjustly  detain  from  him.  For  that  whereas  the  said  G.H.  of  whom 
the  said  C.  D.  is  heir,  and  the  said  E.  F.  is  devisee  as  aforesaid,  in  his 
lifetime,  to  wit,  on,  &c.  at,  &c.  by  his  certain  writing  obligatory,  sealed 
with  his  seal,  and  to  the  court,  &c.  {profwt  as  antCy  195,)  acknow- 
ledged himself  to  be  held  and  firmly  bound  unto  the  said  A.  B.  in  the 
said  sum  of  X.—,  above  demanded  to  be  paid  to  the  said  A.  B.  when 
he  the  said  G.  H.  should  be  thereunto  requested,  and  for  which  pay- 
ment well  and  truly  to  be  made  the  said  G.  H.  did,  by  the  said  writing 
obligatory,  bind  himself  and  his  heirs  to  the  said  A.  B.  Nevertheless, 
the  sai  1  G.  H.  in  his  lifetime,  and  the  said  C.  D.  his  heir,  and  the  said 
[•  210  ]  £^  p^  devisee  as  aforesaid,  ("although  *often  requested  so  to  do)  have 
not  nor  hath  either  of  them,  as  yet  paid  the  said  sum  of  L — ,  above 
demanded,  or  any  part  thereof,  to  the  said  A.  B.  but  to  pay  the  same 
to  the  said  A.  B.  have  wholly  neglected  and  refused,  and  the  said  C. 
D«  and  E.  F*  still  neglect  and  refuse  to  pay  the  same,  or  any  part 
thereof,  to  the  said  A.  B.  To  the  damage,  Sec. 


Markham  and  Le  Blanc,  {a) 


^  On  ft  bail- 
bond  by  the 
assignee 
ftf^ainst  the 
principal  or 
bail,  where 
the  first  suit 
was  in  K.  B. 
by  bill. 


next  after 


(b)  in 


Tri?iity  Term^  5 1  Geo.  3. 

»   ,  (to  wit.)  (c)  A.  B.  assignee  of  E.  F.  esquire,  sheriff  ((/)  of 

the  county  of ,  according  to  the  form  of  the  statute  (e)  in  such 

case  made  and  provided,  complains  of  C.  D.  being  in  the  custody,  Sec. 


(z)  Seethe  precedents,  Clift.  Ent. 
243.  pi.  19.  Lill  Ent.  145.— Id.  529, 530. 
2  Rich.  C.  P.  241.  5  Wentw.  374,  In- 
dex, vol.  vii.  539.  2  Mall.  Ent.  186,  7, 
In  some  of  the  precedents,  the  date 
and  substance  of  the  wilU  and  tiiat  the 
obligor  died  seized,  are  stated,  see  2 
Mall.  Ent.  186,  7.  2  Rich.  C  P.  241. 
LilL  Ent.  145,  529,  530 ;  but  in  otliers 
these  facts  are  not  stated,  see  CUil. 
Ent.  243.  5  Went.  374,  see  vol.  xviii. 
MSS.  35,  where  the  declaration  was 
holden  good  on  demurrer,  and  this  ac- 
cording to  the  principle  in  1  Salk.  355. 
2  Saund.  7.  n.  4.  seems  sufficient.— 
The  liability  of  the  devisee  depends  on 
Stat.  3  W.  &  M.  c  14.  see  tlie  construc- 
tions on  this  statute,  2  Saund.  7.  n.  4* 
Bac.  Abr.  Heir.  Yin.  Abr.  Heir^  Z.  d. 


The  devisee  must  be  sued  jointly  with 
the  heir  in  equity,  as  well  as  at  law. 
Id,  Ibid.  As  to  suing  a  devisee  where 
no  heir  can  be  discovered,  see  7  East. 
128.  133. 

(a)  This  action,  whether  in  the  name 
of  the  sheriff  or  the  assignee  of  the 
bond,  must  be  brought  in  the  court  from 
which  the  process  in  the  original  ac- 
tion issued,  2  Saund.  61.  b.  ST.  R« 
152.  ace.  1  H.  Bla.  631.  cont.  [Vide 
Has'iHeii  V.  Bates  IS^  Lansing ,  9  ^ohne.Bep. 
80.  12  Johns.  Kep.  459,  where  actions 
on  bail-bonds,  taken  in  inferior  courts, 
the  process  of  which  was  insufficient 
to  reach  all  tlie  parties  to  the  bond, 
were  sustained.]  The  defendafii  can- 
not take  the  objection  under  the  plea  of 
non  est/actum,  2  Campb.  396.  On  a  bail 


OK  STKOIALTIM.  

a  ait  he  rcnirF  to  thn  taid  A.  B.  di  nsKignre  bb  ftforc^aidTtlic  vx  su^ 
!&f /..— ,  (iV  j»f nahy,)  "f  l"*^'''  money  i>l  Oreat  Bri«ir.,  wliich  ■<■:'»*  i 
W8  U>  aitd  uujiitllr  dctiiiii*  from  tuiti.  Puv  iliat  whereas  iho  said  Tl>«  writ  * 

^urewTuTe  to  wit. oiii  $cc.  (/)  iii  Um  • ycorof  ibc  ntign  of 

1  tiiv  iio«  kin^,  sued  and  pro»ecntcd  oui  of  the  court  i>f  our 
d  thi:  btng,  befoiv  the  kiti)^  himself,  (the  mine  cuurt  then  (^J 
Mft^uilt  licinR  liuldc^nai  Wcsliiiinstcr, in  tlir  coimiyof  Middlesex,)     I'Hif 
ngninti  tlic  uid  C.  D.  (A)  [or,  jf  tfir  drclaronon  fir  againut  onr  if  Hic 
,«iii.'.  i.jy  '•..,'ji'ij/  onr  R.  //.'*]  a  certdin  (frit  of  our  naid  lord  tlic  king, 

.1.  directed  to  the  shcrifT  of ,(i)  (or  jfa  m<i/MiJ. 

II  tvTltda  lirreefjt  called  a  6ill  t^ i'SddUtex,  vhtntiy  Iht 
'lUetex  leat  cnminanded  to  lake,  tsV.")  by  which  said  writ 
•)iv  king  cominandcd  the  !iaid  sheriff  to  take  the  satO  C. 
'1  be  found  in  his  bailiwick,  and  lilin  safely  kee]S  to  that 
liik  body  before  our  said  lord  th«  king;,  at  Wesiitiinstcrt 

■if  Middlesex,  on n^xl  after  — -^ ,  to  answer 

\.  B.  of  a  plra  of  trespass,  and  also  to  u  bill  of  tlic  Haid 

^he  wid  C.  D.  for  L. ,  upon  promises  sccorditig  to 

t  liis  said  MaJL'Sty's  cuun,  before  hia  said  Majesty  tu  b« 
'liMcUtrited,  Mid  that  the  suld  ^bcnfi'  should  ilien  havo  there  thai  v/rii, 
Mv:  tfthe  arrr,i  wis  on  a  6ill  if  MiiUUnrx^,  my,  "/lrrcr/il,"j.    Wllich  J"^?*^,     . 
f.^d  writ,  (i"'"/(rrc(-/i(,")  nficiwarda  and  before  the  delivery  tlicreof  ' 

'   Jjb  tlw  said  »heii(r  of  the  said  county  of  ,  to  be  executed  us  )■ 

"herciODrtcr  muniioficd,  to  wit,  on  the  {}) day  of .in  tlic  year 

aforcnid,  was  doly  marked  and  indorsed  for  bail  for  J.. ,  by  ^irliio 

.'ariaufUdiivii  {k)  of  the  umse  of  action  of  the  said  A,  B.  in  lliat  behalf 


n  iMd  liken  hy  «h«rif!  of  Cnunty  I>i.la- 
s  «f  Lsiica&ier,  see  S  Went-  474. 
>.{Itt)ttf  peeccdci>ts.  1  Kich.  C.  V.  45S.  2 
'ttAA.  C.  P.  348.  7  WenLw.  Index, 

•~  ^  If  the  bond  was  asi'igrned  kfter 
^A'Arsl  da)  xf  U>in,  U>o  decUratiiin 
Bi<t*t  be  (t>litli;il  ■|>fc'iaUy,  nr  «i)l  be 
dimurrablc,  1.  T  K.  116—7  T.  H.  ■tr4. 


(r,  12,  n 


jc  \a  trriinilory.  Fortes. 
i-<LKiiyni.l4d5. 
k<ex  il.e  twn  olTieers 
111^  sheriff*,  and  the  dec- 
lie  dciTiurrablc  if  they 
.^   xlierifTs.   Bar.   Alir. 

.   ;  U.  H-ym.  1135. 


.  16  I 


30.  I 


e  the 


;r*on  in  3  Suuild,  Si, 

^4S.  3  81>.  Cfim.  :i9Ci. 
I  be  the  teste  uf  the 


bill  the  lirgt  is  preferable  i  see  llie  next 

ig)  This  alleifatiiin  U  unneeesHry, 
tiiid  if  the  writ  be  ilaled  lo  be  sued  uiit 
in  vacation,  would  render  the  deelara- 
tion  demurrable,  5  Burr.  2SB6.  3  T.  R. 
184.  ISaiiiid  SOO  b.n.7. 

(A)  As  to  misnoDier,  2  Campb.  270. 

(i)  K  may  be  stated  to  liavc  been  di- 
rected to  IbcsherifTbynamc.  2  Cwnpb. 
iZS. 

(j)  The  dslcaftheindoraemenl,  but 
this  is  Imniaierlil.  . 

(f)  It  Is  not  necessary  lo  arer  that  it 
waat>\  virtue  of  an  affidavit  i  but  if  the 
aTcrment  be  introduced,  though  un^e- 
eeuarily,  the  iiffidavit  must  in  lame 
cases  be  produced  in  evidence,  t  B.  8c 
P.  290.  1  Burr.  S.W.  It  ii,  tlierefore, 
in  [reiierat  advinahle,  merely  lo  atate 
tlie  inilursemeix  lor  bail,  wiUiant  re- 


■■«■ 


iic»  TSadc,  «nil  duly  nflikd  of  recnrdi  in  thr  Utld  CoUff  of  liJiT 

I  lUo  kitiKi  litlorr  tlie  kinj(  tiinisclf.  sitordtiig  lo  the  fonn  nf 

■■,    u,  ■.i|i  h  rii»«  mcric  and  provided  (/)  ;  eiitl  wli'ich  -auA  writ 

^  i>  in(lor*cd,  aficrwurds.  and  licfoic  tlie  t>aid  return 

B  ,  rhc  -  —      daj  of ,  in  the  year  aforenald  (m), 

li  £■  JI* ]  ;  'TO*  dtilivtrcd  to  the  said  E-  F-  who  then  lod  from 

d.L-.i^i.,  uiiiU  .iF.il  m  .iiid  Mftcr  ilic  time  of  the  arrcii,  and  ihr  laakint; 
of  tlic  wriilrK  oliliK-iory  licrciiiaficr  mentioned,  was  sheriff  of  (lie 

nwHTfit.     snid  COU1117  of ,  in  dge  form  of  law  to  be  cxcciited.t  Ry  viriu*  of 

which  «UI  writ,  (■■■r  *• /irrtif't")  tlie  said  E.  F.  so  being  sbciiC  . ;. 
afbrcwid.  afitrtrurd'h  awl  he  fore  the  said  rcuirn  of  the  said  writ,  f  ■ 
f^firfeefiit'^Vt  wit,  00  tSr  dby  aod  year  Ust  afaresaid,  and  within  lii> 

balttnUk  >»  »udi  sheriff,  10  wit,  at » in  the  county  of ,  aforc- 

nld  (s),  toulc  and  arresifd  the  said  C.  D.  by  bis  body  (/i),  and  tbeti 
and  llici*  liad  ant)  rlctaini^d  htm  in  hi»  cu^ttidy,  as  such  aherifT,  ai  the 
bb^bvid.  suit  of  the  *M  A.  fi.  for  the  ceuac  aforesaid.  And  (Itc  said  C.  D.  be- 
ing so  arrcsK'il,  anit  in  cusiimJj'  of  the  said  E-  F-  so  bting  alicrifl'  as 
ttbreEaid,  hy  virtue  of  the  said  writ,  {or  "firrec/a,")  al  the  suit  of  tlie 
•aid  A.  It.  as  afiii-ciattl,  ihc  said  E  F.  aflenvnrds,  and  befort  (7)  tla* 
■aid  reWm  of  ihe  said  writ,  to  wit,  on  Ihc  day  and  year  laM  afuit  ^.,  1: 
(r),  and  niihin  his  bailiwick,  as  suelt  sherlCT,  to  wii,  at,  &c.  af'>ti  :ii  :. 
(t),  took  hail  fm'  the  ap]it:araticc  of  tbc  said  C.  D.  at  the  return  of  tla- 
snhi  writ,  (or  '^/trccrfit,")  ocrordiiig  lo  Ihc  form  of  the  ahitiitc  in  sur.b 
rose  tuadc  and  provided  (/) ;  and  on  that  occasion  the  fiaid  C.  O.  (or, 
^/"  lAr  action  be  agaimi  07iP  r/  ihr  baU,  "  ike  nuid  C.  D.  at  bail  entf 
»arrly  fbr  the  nalil  G.  Ji.")  then  atid  there  to  wli,  on  the  day  last 
«forcsJd,  at,  fee.  aforcMid  (i;).  by  his  certain  writing  obligatory,  com- 
nvonly  cslM  a  bail  bond,  seakd  with  the  seal  of  the  said  C.  D.  aiHl 
now  shewn  lo  the  court  of  o\ir  said  lord  the  king,  before  tlie  king  htm- 
'■313]  Beir  here,  the  date  whereof  is  the  *Mme  day  and  yeur  last  aforesaid, 
acknovr  leH(;ed  hiniactf  to  be  held  and  firmly  bound  to  the  said  E.  F. 
fio  being  then  sheriff  of  the  said  county  of       ■  ■,  as  aforesaid,  as  such 

idserilV,  hy  the  uame,  defic^iption,  and  addition  of ,  sheriff  of  the 

coonty  of  ■> M  the  penal  sum  of  L.—^,o't  good  and  lawful  money 

of  Great  Britain,  lo  be  paid  to  the  suid  sheriff,  or  bis  certain  attorney, 


(0  >^  ^aa.  I.  c.  39.  the  return^dny  ol'the  writ,  3  Saiuid.  6S. 

(m)   1  Ilia  day  in  not  material  ;  It  ii  a.  1  L.  Kay.  3S2. 

iwuilloinitnilic  tl4lcul'lliahmlh'>nd,  (>)  Tlic  da'euf  the  bail  bond, 

•a  «B  (a  Bonid  an  unneoessary  ilateiaeat  (t)  The  place  hefnrc  named  he'ieg  \m 

of  dill'miil  dajts.  the  cuuiily  where  the  party  vas  anval* 

'(n)  The  >-enue  in  the  aciion.  cd. 

(«]    SiMM   place  in  the  county  in  (i)  S3  U.  6.C.9.  3  ShuikL  59. 61.  cj 

which  tliB  fjartv  wu  arresird-  d.  n.  $. 

(p)  Thii  allrgiiti'wi  ia  unfiecMaary,  (m)  Tht  place    widtia  the 

and  is  not  travpraablr,  3  Saijtid.  59  b.  wber«  the  amat  wai  made. 
-<f)  TtkctKiodi*  void  if  laJtca  aiW 


I  eouMr  J 


CK   &rr.ClALTIKf. 

notd Uir^gtcImlnliU-RiHrs,  or  assigov,  with  and  under  b  certain  condition     nn  *kiU^ 
Ihercitiukr  wriuru,  iliat  if  ihc  mWC.  D.  (ur,  \fag,xiatt  thrl>ail,'*iflhr^^^  ^^^^ 
mW  G.  //.")  nliouM  apiwar  bcfiire  our  will  lord  tlic  king,  »l  Wotmbi-  UiuvoC 
»tcr, on  ■■        iicxi  ufttT  ^— ,  tuutiawcrtbesaid  A.  B.  i'l  a  pleaoftres- 
p«U|  and  aliM>  ifl  a  blllorilic  said  A.  U.  acainslliie  snld  C  O.  far/..—, 
UIHtt  |iiv>iriikcs,  Bccoi-diuiT  i»  Uie  custoTu  of  Ihc  luid  court  of  our  tuJd 
Soforc  ilic  king  hiniself,  to  be  cxiiibilcd,  dint  (hen  the 
I  should  be  vukt,  oiberwhc  should  be  and  rrmaln  in  full 
I  iii<! ;  aa  tiy  the  naiit  wriiini;  obligatory,  and  the  condition 
Cicitcl,  iti.-rciici-hcing  thereunto  had,  may  more  fully  and  atlnrt;c  ap- 
pear.    And  the  snid  A.  !)■  in  fact  aBiifi.  that  the  aaiil  C.  I>.  did  nm  ap-  11rr*cTi  H 

ptar  before  our  aaid  lord  the  king»  at  Wcsimirntcr,  on next  after  fiji^!!^j 

■  («0i  in  the  condition  of  ihc  said  wriling  obligatory  mentioned,  ac-  ■ 

corditij;  to  tile  exigency  of  the  said  writ,  (or  "/irrer/ii,")  but  thervio 
wholly  failed  and  made  default,  wlicreby  rhc  said  wriiing  obli);aiory  be- 
fr-mc  fujftiied.     And  the  said  A.  B.  further  saiih,   that  the  said  writ-  Au  ^ 
■jlilijjjiory  bring  so  forfeited,  and  the  nionvy  therein  specified  re-  "I  ^Jr 
I  ling  uiip.iid  and  unsaiisfied  to  the  said  slierilf,  be  the  s:i[d  £,  r.(jf) 

ilIiik  shciilf  of  the  S-.U1I  county  of as  aforcsaidi  dflerwanU,  to 

' .  oil,  i^c.  {y)  lu  wit,  at,  is^c.  aforesaid  {:).  at  the  request  of  ihe  said 
(1.  iho  iildntiff  in  the  said  iiutl,  by  an  in  dorse  men  l|  on  the  said  writ- 
.',',  uUii;alury,duly  (a)  'made  and  atte!>ted,in  the  i>reseDce  of  and  attest-      t* 
cd  by  two  (A)  credible  witnessca,  and  sealed  ivnhthe  tieal  utofiiccofslie* 

riffof  the  said  county  of iStugned  the  said  writing  ubllgutury  10  the 

■aid  A.  B.  according  to  (he  form  of  tlio  statute  in  such  ca«c  made  and 
I  'Mi[ed(r),  Ah  by  the  sjid  assignment  indorsed  on  the  same  writing  Pfofert.  \ 
I'utoryasaforcaiiid.  and  duly  stamped  (rf)  before  the  comnienccmeni 
'  I  :liix  »uil.  according  10  the  form  of  the  Btaiuic  in  such  case  made  and 
jirovlded,  and  to  the  court  of  our  ^aid  lord  the  king  now  here  shewn,  (t) 
ibe  dale  wliercuf  is  the  day  and  year  last  aforesaid,  may  more  fully  a|f 
por.     By  means  whereof,  and  by  force  of  the  statute  (/)  in  suchcaue 


(«)  Or  "  »t  llie  return  of  ilie  said 

(£)  Id.  iM.     it  ■■  n«t  necessary  to 

•  11. ■•    Morgaji.  I'rec.  \79. 

lUte  tlie  oames.  1  Wlli.  131.  if  th« 

{:.)  The  a..ignment  ni»y  be  made  by 

assignnieni  aijpear  on  the  hce  of  ili« 

r  V   iinJcr-shrrift'  in  the  name  of  the 

declaratioD  to  liavc  been  attested  only 

r.tT,  3Saiii»l-Sl.  a- 

by  one    witne...   it  wUl   be  Jemurra- 

ble,  Willeg.  409.  n.  a. 

11  fore   Uic  tide  of  the  ilecUration, 

(0  4  Ann.  e.  16. 

,  ,ic.-.'.10.n.d. 

(s)  Tbe  venue. 

ed  before  the  actiun  ia  brought,  4  Ann, 

C.  16.  s.  20. 

AenfT  usigiicd  the  bond  to  ihe  pU'in- 

iWaceording  Ui  tlic  itatute,  wilboul  ■)■ 

Wiui.  m. 

<J)  The  assignee  i*  entitledio  sua 

,  WUlcs.  409.  9,  n.  a,    3    by  ihs  4  Ann.  c.  16.  1.  30. 


ORCI-ARATiaKS   IK    OKKT 

iS»»  ■*'«-     made  anil  prcvidpil,  an  pctinn  tiftlh  nctnitd  to  tlic  swd  A.  B.  (g)  at  a 

'*"'"•"       sgnecof  tlie&uiil  li.  F,  w  bcinij  »li«f'ff  of  ll>c  saiil  couniy  of ,>■ 

aforcMlJ,  lo  tirnunil  and  lidve  uf  itnti  from  tlii;  sM  C.  0  the  «Bid  bi 
ot'  L ,  above  ikmandtd.  Vet  ihe  said  C.  D.  (nlthough  iiiito  re- 
quested so  loilo)  hath  not  ait  ytt  pjltl  the  said  &uin  ot  A.——,  above  de- 
manded, or  sny  pnn  (hereof,  lo  ihe  said  K-  F.  before  the  said  uugn* 
mem,  or  to  the  said  A.  B.  asitigiiee  Ba  afoicsaid,  or  eilbcT  oT  tliCO)) 
■ince  the  said  assigmnrnl,  tiut  halli  hitherto  wholl)'  ncglcacd  and  re^ 
fused  io  to  do.  ancl  siUl  d'lth  neglect  and  refuse  to  pay  the  Munc,  of 
tiny  pan  thercor.  to  the  suid  A.  13,  assignee  ai  BTorettiid-  To  the  dft- 
ni3gc  or  the  said  A-  U.  as  assignee  as  aforesaid,  of  L.—^y  und.  Oicrt- 
foi'c  be  brljigs  his  suit,  Wr, 

Pledges,  U-f 


[C.« 


II  ihr  last  /in 


ff/tnfj 


For  thai  whereas  the  said  A-  B.  on,  kc,  sued  and  pruscculed  out  of 
''  the  conn  of  our  lord  the  now  king  before  the  'kbig  himself,  the  ».imc 
cottrt  then  and  sUll  being  holiltii  at  ^Ve  si  minster,  In  the  cnunty  of 
>'  Middlesex,  against  the  said  C.  D.  a  certain  Wilt  of  our  said  lord  lbs 
king,  called  a  t/inlai  ca/iias  ad  retfiondfndwn,  {fir  \f  a  miatum,  (ffc. 
according  10  (he/uct,)  diicclcd  to  the  sheriff  of  — — — ,  l>y  which  said 
writ  our  said  lord  ihe  king  cominaiidcd  tbc  said  slieriff  to  take  ibu  said 
C.  D.  it'  he  should  be  fuujtd  in  hni  bailiwick,  aitd  him  safely  keep,  ao 

that  he  tiiighi  hjve  his  body  before  our  said  lord  the  kinR,  on , 

wheresoever  our  said  lord  the  king  should  then  be  in  England,  to  an* 

HWer  the  Suid  A.  B.  in  u  plea  of  trespnsj  on  the  case  on  certain  prumi* 

scB  and  undertakings  therein  minlioned,  lo  ibc  dnmage  of  the  said 

B.  of  Z.,>—^,asil  was  said,  and  that  the  said  sheriff  should  then  hare 

^(hcre  that  writ;  which  said  writ  afterwards,  and  bcfure  the  delivery 

l.tlicreof  lo  the  said  sheriff  of,  Etc.     \Fruetcd  aa  in  the  lant  fireccdealy 

•   iO  i/it  end,  rxeefil  in  the  atalemcnt   of  thr   condilien   iff  ihe  tail  tmtd, 

{vthkh  it  far  ajifitaranee  tin  a  gcncrut  riiurn  day  "  jpAcrrsetrcr,"  WV.) 

atid  t»  Ihe  breach  Ihertit/'.^ 


P/n  l^r  Common  Ph-u 


Trfniiy  Term,  51  Ceo.  3. 


— I  (lo  wit.)  C.  D.  was  summoned  la  answer  A.  B.  assignee  of 
'it  the      '^  ^"  ^^'  ''*'^''^f  °f  ''"^  county  of  ,  accoi-ding  to  the  form  of  the 


iiMt  the 


(j)  Tlii»  must  be  acciirilt,  !  B.  &        (0  OWrvc  ll.e  notes  lo  the  pr*ce. 

P.  o8  Aeau  inle,  210  lo  "iU,  wliicU  are  litre 

^/l)  OtMcrre  ilic  note»tn  llicjirtee-  in  gene rul  applicable,    Se«  a  prvcedant 

?U,  vthiUi  ara  kerv  wl>ic)>  ilxHenfraintliisiti2Rlch,  < 


tin  •ucTi  case  made  unil  provided,  of  a  pica  ttiat  lie  tender  la 
Uictniil  A.  D.  Dtaxilgnee  at  Bforcwidi  Ihcsam  uf /..~^— ,  of  j^niKl  auit 
lawful  mimcv  of  Oreai  Dritsiiii  wliicli  he  owct  lo  and  uiijuittlr  dcuEiis 

(rmo  him;  and  ihereupon  the  uid  \.  B.  by ,  hit  ntlurucy,  com- 

[ilainti  Ibat  wherfKN  the  said  A.  B.  IicrctDforc,  tu  wit,  on,  U,c.  Hacd  mid 

|trwer«*H  mil  of  the  court  af  our  lord  the  now  king,  bcbrc  (be  Ru 

"     '     i<  -.  •Muntlit.'ld,  knight,  anil  lil*  CDm[)ai4on*,  then  lihnia- 

'jf  the  Bench,  at  Westmlustcr,  in  the  county  u(  Mid- 

iti  writ  nl'uur  mid  lord  Itie  klhg,  culltd  »  capiat  ad  rtf 

■".■ii'ii,  u^ainst  tht:   said  C  D.  directed  lu  the  ihcriET  of ,  by 

'  I:  Miid  •I'rii  uur  &d.id  lurd  the  kiti^  commanded  ihr  snid  shrrilTthat 

if'Uld  take  the  said  C.  D.  if  he  should  lie  found  in  his  bailiwicbt 

....U  liim  bufcly  keep,  go  that  the  iiaid  sheriff  inlgtit  have  Utt.  Iiody  be- 

iorc  the  justices  of  our  said  loi-d  ttic  kJug,  at  VVei^tmtnster,  on  llie 

MoiTow  of  All-Souls,  lo  answer  to  the  said  A.  B-  in  a  pica,  whcrefiMo 

wiih  force  and  arms  the  close  of  the  said  A.  B,  at  — — ,  he  broke,  tiiid 

r   wrongti  tu  htm  did,  in  the  grciit  damage  of  the  said  A.  B.  uiid 

n^t  the  peace  of  our  said  lord  (he  kin(;,  and  also  that  the  siudC.D. 

,1'  answer  to  the  said  A.  B    according  to  the  custom  of  his  said 

.'  >'.y's  court  of  iho  Bench,  in  a  certain  plea  of  trespass  on  the  case 

M  promises,  to  the  damage  of  the  said  A'  B.  of  /.. ,  ns  it  wai 

I,  and  thai  the  said  sheriff  sliould  have  there  that  writ ;  which  said 
il'terwirds  and  before  the  delivery  thereof  to  the  said  sheriff  of,  Sic- 
■  rred<t»in  i/ie  precedent,  ante,  311  ro  3I4,  lo  thf  end,  exrtptia  the 
:nmt  tf  the  condilioTi  ^  the  bail  bond,  (mtiirh  it/or  e/ipraranee  t« 
, :  ami  in  !hc  breitch  thereof,  and  conclude  a*  ire  dcii  in  C,  /*.} 


[«aifl 


:  Bxckegutr, 


Trinity  Term,  5 1  Geo.  3. 


,  (to  wU.)    A.  B. assignee   of  E.  F.,  sheriff  of  the  15.  The  like 

iv  of ,  Bccordinc  to  the  form  of  the   staluic  in  such  case  '"  "'^  .^^he- 

li   -inil  pTouded,and  a  debtor  to  his  present  majesty,  comes  before 

nironsoC  his  majesty 'a  Exchetjuer,  on  tlie day  of ^ 

,1'isamc  term,  by  G.  H.  his  attorney,  and  complains  by  hill  against 
[1  present  here  in  court  the  same  day,  of  a  pica  that  be  the  said 
I  >.  render  (o  the  'said  A.  B.  as  assignee  as  aforesaid,  the  sum  of 
.  — — ,  of  good  and  lawful  money  of  Great  Britain,  which  he  owes  to 
and  unjuaiiy  detains  from  him.  For  that  whereas  the  said  A.  B.  here- 
toforc,  to  wit,  on.  B(c.  sued  and  prosecuted  out  of  the  said  court  of  our 
said  lord  the  king  of  his  Exchequer,  at  Westminster,  in  the  county  of 


[•Sir  I 


(JX  Sec  the  note*  lo  the  precedent,  »aK,2liiloM. 


j[6l<  DECLARATIONS    11^    DEBT. 

osT  BAii,      Middlesex,  a  certain  writ  of  our  said  lord  the  king,  commonly  called  a 

Bo.^Dft.       guowinua^  directed  to  the  sheriff  of  the  county  of ,  against  the 

said  C.  D.,  at  the  suit  of  the  said  A.  B.,  by  which  said  writ  the  sheriff 
of  the  said  county  of  »  was  commanded  not  to  omit  by  reason  of 

any' liberty  of  his  county,  but  that  he  should  enter  the  same  and  take 
the  said  C.  D.  wheresoever  he  should  be  found  in  his  bailiwick,  and         *^' 
him  safely  keep,  so  that  he  might  have  his  body  before  the  barons  of 
his  said  majesty's  Exchequer,  at  Westminster,  on  ,  to  answer 

the  said  A.  B.  liis  majesty's  debtor,  of  a  plea  of  trespass,  whereby  he 
was  less  able  to  satisfy  his  said  majesty  the  debts  which  he  owed  him 
^t,his  said  Exchequer,  to  his  great  damage,  as  he  could  reasonably 
shew  that  thereof  he  the  said  A.  B.  ought  to  answer,  and  that  the  said 
sheriff  should  have  then  there  that  writ;  which  said  writ  afterwards 
and  before  the  delivery  thereof  to  the  sheriff  of  the  said  county  of——, 
as  hereafter  mentioned,  was  duly  marked  or  endorsed  for  bail  for 
L.  ,  and  being  so  marked  or  endorsed  was  afterwards  and  before 
the  return  thereof,  to  wit,  on,  &c.  at.  Sec.  in  the  county  of —  —  afore- 
said, delivered,  &c.  ^Proceed  as  in  the  precedent^  ante^  211,  to  the 
€7id,  except  in  the  statement  to  the  condition  of  the  bail  bond^  (which  is 
for  apjiearance  in  the  Excheyutr  ;)  and  in  the  prof ert^  which  ie  then 
"  and  to  the  barons  of  his  majestifs  Exchequer  now  here  shewn,  the 
date  whereof  is  the  same  day  and  year  last  aforesaid  ;"  and  in  the 
breach  of  the  condition  ;  and  conclude  as  in  the  Exchequer}  antCy  30  J 


6K  REPLEVIN  ^Markham  and  Le  Blanc  (X:). 

r"°|i"g^,  next  after  (I)  , 

in Termy Geo,  3. 

26.  By  the  as- ,  (to  wit.)  (m)     A.  B.  assignee  of  E.  F.  Esq.  sheriff  of  the 

signee  of  a  re-  county  of ,  accordini'  to  the  form  of  the  statute  (ji)  in  such  case 

plevin  bond  ^  .         r  . 

•whei-ethe        made  and  provided,  complams  of  C.  D.  bemg,  &c.  of  a  plea  that  he 

proceedings  in  render  to  the  said  A.  B  as  assignee  as   aforesaid,  the   sum  of  Z.— , 

replevin  were 

removed  by     of  lawful,  Sec.  which  he  owes  to  and  unjustly  detains  from  him,  &c. 

re.  fa.  lo.  into 

K.  B.  and  the  .....«...„ ■ 

plaintiff  ob- 
tained judg- 
js^nt  there.  (^)  The  action  may  in  all  cases  be  in        (/)  As  to  the  title,  ante,  210.  n.  d« 

one  of  the  courts  at  Westminster,  5  T.  and  12.  n.  a. 

R.  195 :— -It  should  be  in  name'  of  the  (m)  The  venue  may  be  laid  in  anj 

avowant  or  person  making  cognizance,  county,  ante,  210.  n.e. 

1  B.  and  P.  378.     It  must,  when  the  (n)  The  11  Geo.  2.  c.  19.  s.  23.  ena- 

proceedings  in  replevin  have  been  re-  bles  the  assignee  of  the  sheriff  to  su^ 

moved,  be  brought    in  the  court  in  in  his  own  name. — The  decisions  as  vo 

which  the  re.fa.  lo.  is  returnable,  as  on  the  action  on  bail  bonds  are  in  general 

a  bail  bond,  2  Sell.    Prac  267,  ante,  applicable. 

210.  Q.  a 


.fWArt»li«rea» heretofore,  la  wii,un,  He  (o)  at,  itc.  {/•)  xha  %iuA  A.*"" 
B.  (v)tlmrBm«I  tlie  goods  aint  ch»tlel9  of  one  G.  U.  hcrciimftot  men-  * 
lioncd,  for  a  c«ruiin  sum  of  money  tlitn  riue  lolhc  suit]  A.  B- (or  rent. 
And  Utc  kB!4  goods  and  diaticls  being  so  diglraiDcdi  the  said  O.  U.  Tte  il>«ti 
«ncrward«,  and  witfain  il\c  sjwce  of  fiv«  <Uy»  then  neitl  ensuinKi  lo'^'''*"'' 
«lt,titi,tcc.  St,  Sec.  aforesaid,  made  his  plaint  to  the  said  C' F.  then  AppliuiiMitt 

ItciDR  slierir  of  the  county  of ,  cut  of  the  county  court  of  tlic  "'•  il"»ri8f <^ 

•aid  aberif)',  of  the  taking  and   unjustly  detaining  of  the  goods  and"^  ^' 
chaiicl&uf  the  said  G.  H-  by  the  said  A.  B-  and  then  and  there  prayed 
'■'  ■  aiid  shprtff  that  the  said  goods  an cTchat tela  might  be  fonliwitli  r«- 

iidbythc  said  sheriff,  and    delivered  to  the  aaid  G.  H.     And  Tlia  tvplei 

iJlion  the  said  K.  F.  so  being  slieriR' uf  the  said  comity  of ,^ 

II  (iiwR  to  the  form  ofthc  atutuie  in  such  case  •made  and  provided 

ilid  take  from  tlic  said  G.    H.  and  from  the  said  C.  D.  and  one  I. 

1  two  responsible  sureties,  a  bond  in  dciitblc  tliu  valui-  of  the  said 

t,^juils  and  chuilela  so  distrained  as  albiesaid,  (the  yaiue  of  the  said 

Kooils  and  chattels  having  been  on  that  occaaion  first  aaccrtaincd  by 

the  oaUi  of  a  credible  witness  duly  sworn,  according  to  the  form  of 

tfir  kiatutt'  in  auch  tasc  made  and  provided)  ;»).     And  the  laid  G.  H. 

'  -lie  Mid  C.  D.  and  1.  K.  on  ihe  said,  &c.  at,  8tc.  aforesaid,  by  their 

■■  ill  writing  obligatory,  sealed  with  their  respective  neais.  and  now 

n  lo  the  court  of  our  said  lord  the  king,  before  the  king  himself 

i  ,  ihe  dale  whtreof  is  the  day  and  year  last  nfure«aid.  did  jointly 

•t  verally  acknowledge  themselves  to  be  held  and  firmly  bound  un- 

:  r  (laid  E.  F.  so  being  thcriff  of  the  said  county  of ,  in  the  sjiid 

1  I  ol  L — ,  above  demanded,  lo  be  paid  tu  the  said  sheriff  when  he 
jid  G.  fi.and  ihe  saidC.  1).  and  1.  K.  should  be  ihereunioafier- 
.:*  requested,  with  a  condition  thereunder  written,  that  if  the  said  Tb*  eon- 
11.  did  appear  at  the  then  next  county  court  for  the  county  of  ■  — .,  ^""" 
li'ildcn  at,  £(c.  in  the  said  county,  and  should  then  and  there  pro- 
I  I'c  his  action  with  effect  (i)  against  the  said  A.  B-  for  taking  and 
iiiiju>ily  detaining  of  the  goods  and  chattels  in  the  said  condition  men- 
tioned (u),  and  should  make  rciuin  thereof,  if  return  should  be  ad- 


Tliii  in  fTCncriUy  the  d«y  when 
'.  I  he  dinres»  was  made,  and  cor- 
nding  with  the  proceed! iigatherc- 

T  liii  (linuld  be  the  parish  or  place 

•  the  dialress  was  made, 
11'  a  diatrris  were  made  by  the 
iir,  M  haillir  of  another  person, 
jj  bailiH'ofDne  — ^.  and  by  liis 

r....d  dial  rained."  Ike.  5  T.  H.  195. 
a  Geo.  3.  c.  1?.  1.33. 
.1  t}eo.2.  C.19.  1.  33.     Thiaal- 
•  jtauectuary,  and  it  not 


in  many  prei^edenls,  see  Morgan.  505. 
and?  Wentw.  1.  k. 

(i)  The  ciindition  of  tbe  bond  is  not 
•atiiBed  by  a  proBecution  of  the  suit 
in  die  county  court  i  but  the  plaint,  if 
removeil  hy  re.  Ja.  la.  into  a  superior 
court,  must  be  pi-osccuted  there  wiih 
eflcci.  and  nreliim  made,  \(  idjitq|ed 
tfare,  1  B.  and  ¥.  410.  Ihe  cwidUion 
of  the  bond  must  be  CBrcfully  f  et  liirt^ 

(u)  See  Morgan,  Ml.  V  (be  ^oodM 
are  not  oiatfld  in  Uic  condition,  but  in 
an  inventory,   say,    'Mhe  goods  an4 


nKaLAmATIOKI    I 


U&11-. 


y  law  (%v),  and  blioiilil  well  and  truly  keep  hnnnieu  i 

<J«ti!Utftcd  (/')  tli«  auid  alieriff  nf  ,  his  utidi'r-nliciil!',  deputy,  Bod 

bailiff]!.  luuclmiK  and  cnnutrmnp;  the  npltvyui]*  and  delivery  of  tlie 

*  ?30 1     ^*''  S*^"  ^ii^  tliuitels,  then  ilic  suid  ubiigaiion  viuh  tu  be  void  'and  of 

'    ■  none  effect,  otherwise  to  he  and  ruinain  in  full  force.    And  tlKteupiut 

the  juddxhcriirufteiwardx,  t(iuit,on,£cc.liibiafoi-eMaid,  ut,  kc.  afore  i^idi 
at  Uic  pniyei'  uf  the  said  G.  H.  rt^plevicd  and  ui^idc  (Ieliv«riinc«  ut  itw 
taid  i^uoda  and  ctmttcb  to  tKe  auid  G.  H.  according  to  tliu  duly  of  Ills 
jbtincoun-  u>id  niTtccf  And  aftrrwards,  in  nit,  at  the  then  next  county  court  for 
ibc  suid  rouitty  uf,  Etc.  tu  wlr,  at  the  county  cuun  o(  Our  said  sheriff', 
holilcn  ut  thu  house  known,  &c.  at,  hcc.  on.  &c.  htfuri; '  and  ■  '■     , 

then  suitors  iir  the  said  court,  the  said  G.  H.  did  uppear.  and  tbcO 
ami  there  In  the  same  court,  without  ihc  writ  of  our  auid  Im-d  the  king, 
levied  his  pluiiit  ngainM  the  said  A-  B.  for  the  taking  and  unjuaily  de- 
taining of  the  >aid  good->  and  ch&ttds  of  the  snid  G.  H-  nnd  then  and 
there  found  pledges,  as  well  for  prosecuting  his  said  plulni,  as  for  re- 
tundn^  theiuiid  jjoodband  cliotn-ls,  if  return  thrrcof  should  be  odjudg- 
i|ti>     ed  by  bw,  to  wit,  the  said  C.  D.  ami  I.  K-  (y).     Which  said  plaint 

■^A.bito  Hftei'w aids,  to  wit.  an.  be.  was  duly  removed,  at  the  instance  of  ihc 
sail]  A.  U.  from  and  out  of  the  county  court  of  the  said  &hcritf  of  i, 

into  the  court  of  our  said  lord  the  king,  btTore  ihe  king  liimxclf,  lo  wi^ 
at  Westminster,  Sec.  by  virtue  of  his  said  majesty's  writ  of  rrf orrfari 
/aciaa  loi/uclam,  before  then  duly  sutd  and  prosecuted  otil  of  the  court 
of  our  said  lord  the  king,  of  his  Chancery,  at  Wcsttninslcr  afoietnid, 
returnable  before,  &c.  on.  Etc.  [a»  in  flir  virii  nfrc./a.  lo.']  And  ihero- 

tipuii  the  aaid  G>  H.  afterwards,  to  wit,  in Term, in  the  . year 

of  the  mign  uf  our  said  lord  the  king,  in  the  court  of  our  said  lord  the 

kin^,  hcifore  tiickiiiu  himself,  by ,  his  attorney,  declared  agnimt 

Ihe  said  A.  B.  in  the  suid  pica  of  inking  »r\A  unjustly  detaining  his 
({oods  and  chattels,  and  by  the  said  declaration,  he  the  sold  G.  H.  by 

the  said ,  hts  attorney,  complaincrd  that  the  said  A-  D.  on,  fitc. 

■foresaid,  at,  kc.  aforesaid,  in  a  certain  street  or  place  there,  called 
■  ,  look  the  (loods  and  chattels  following;,  to  nil,  ^hrrr  recite  (Ar 

IZII  J      B"^'^*  o*  '"  'A'  declaralio't^  *and  them  unjustly  detained  against  sure* 

ties  and  pledges,  &c.     To  the  ddmagc  of  the  said  G.  H.  of  L.r        , 

end  therefore  he  brought  his  suit,  &c.    And  afterwards,  to  wit,  in  that 

*  M*     tame  ■         Term,  in  the  ■     -  year  of  the  reign,  Uc.  in  the  said  court 


cliiltctt  mentioned  in  tW  schedule  or  pled^^unilerthe  11  Geo  S.c.I^-aSS.   ' 

inrentory  thercuntatniiescd."  Liahilily,  bcc  1  Tnimton-338. 

(•)  W,  iUiL  (z)  It  'm  uiital  to  slate  Uie  avowi-y  at 

(aO  At  to  iliU  paK  of  llie  candliJon.  cnpiii xuice,  <n  order  lo  shew  tliat  'tis 

Wifll.Mvi.CH7.  pUiiitilTii  entitled  io»iie  under  the  ll 

0>)  These  pledge*  are  lakm  under  Gen.  2.r.l9.  i.  23.  t  kc  1   8.  and  V. 

the  MatiLtc  Weilminaler  2.  13  £d.  1.  c.  378.    i  T.  It    1P6.  i  Iiut  th>*  d'x-n  ruit 
^i     See    I 


Ax  sncutTfx&. 

ot«ur»;^il  lord  the  klBH,  bcfire  ihn  king  Uimwlf.  (the  swd  court  then  o^mW-W 
'  slUI  being  holtlcii  at  \\'i:tinilnittcr,  in  ihc  couDlf  ut  Middlesex*  the 
I  said  A.  h.  Uj  .,  \,ia  aiioniry.  cnmn  aitil  defended  the  wrcinc  autl 
I  nyorjr,  when,  He  und  well  avun-ctl  the  tukiiiR  of  the  said  i;.»jd»  aitd 
I  «lMItelt  bi  the  uid  dcdareiitm  mmtiDned,  in  a  ccrtuiii  iiiegNuai^G  or 
I  dwcniiiit'bouu:,  Willi  ll.c  uppiirtcnnnceat  Mluato  a»J  liciiiR  in  <^r-  la 
I  tbc  uid  »lreci  or  jjUcc  tlirrc,  cslled,  Stc.  and  justly,  iec.  becDUfte  ho 
I  awd  Uiai  one  L.  M.  for  a  Inng  space  oF  time,  to  wit,  for  ihr  space  of 

I  -^—  ""t  liefin-e,  and  enillng  on ,  and  from  thcntc  miti!  and  ui  ilie 

I  nl«t  tinw  when,  Wc-  held  unci  enjoyed  the  said  messiiaRa  or  dwdliiig- 
IbotMe,  in  whkh,  Wr,  witli  tJie  appurtenances,  us  tenant  thcreuf,  lo  !fw 
I  Mhl  A.  D.  by  virtue  of  a  ccriaio  demise  ihei-cof,  to  the  said  L.  M. 
I  UKteiolorc  made  at  and  under  the  ytarly  rem  of  /,.—  —,  payable  on, 

I  fccin  every  year.iind  because  /.. .partoflhc  said  sum  of  i. ., 

[  of  Uk  rent  kforcsaid.  for  the  apace  of  — ,  ending  on,  ^':.  a*  afore- 

aid, and  from  ihence  uniil  and  at  ibc  said  time  wlienTEcc  waidueand 
I  In  UTcar  from  (he  said  L.  M.  to  the  said  A.  B.  the  said  A.  U.  well 
I  Anwed  the  takiDg  of  itie  said  (ijonds  and  rliiittels  In  the  mid  dcclara- 
I'tioa  meminned,  in  the  said  metisuBge  or  dwclltnf^-housc,  and  justly, 

[  kc  as  for  and  in  ihc  name  of  a  di»ircss,  for  llic  said  sum  of  L. ,  so 

u  arrrar  as  aforesaid)  and  which  suld  sum  of  A.         ,  xo  due 
jiarrear  to  the  said  *A.  B.  still  reniiuns  wholly  due  and  unpaid, 
leh  proceedini^s  were  thereupon  had  in  the  satd  pica  in  the  said  J"^        _ 
ra  OUP  said  lord  the  king,  before  the  king  himself,  at  Wcstmin-  roplnvln  * 

reaaid,  thai  afterwards)  to  wit,  tn Tenni  in  the year** 

a  tlie  said  court  of  our  said  lord  the  king,  before  the   ° 
lelf,  it  was  considered  ^iid   adjudged  in  and  by  ihe  same 
Axt  [the  said  G.  H.  should  take  nothing  by  his  said  plaint  (a), 
ind  hia  pledges  to  prosecute  should  be  in  mercy,  Bcc,  and 
B  said  A.  B.  shuuld  go  tliereof  without  Hay,  and  Ihatj  Ihe  s^d 
Aould  have  a  return  of  the  said  goods  and  chaitcls  ;  as  by  the 
■And  proceedings  thereof  now  remaining;  in  the  said  court  of 
Kd  Ion!  the  king,  before  the  king  himself,  at  Westminster  afore- 
tore  fully  appears.     And  the  said  A.  11.  in  fact,  funbcr  auth.  C  B. did  ^ 
f  said  G.  H.  did  not  make  a  return  of  the  said  ROods  and  chii.  ^^" 
t  ai>y  part  thereof,  according  to  tlic  form  and  cfTect  of  tlit 


III  tJie  wmmenetment  of  tbe    may  proceed  iinmcdiftlely  tc 


noiii  that  tJic  iJislrciii  was  far 
that  the  condition  ul'  the 
o  proceed  in  an  action  of  re- 
nsi  the  plainlitr  or  lu  retum 
,  .e*  ST.  R.  193, 

t  T  IVenlw.  31.— llie  dcclara- 


of  the  jiiJgmeirt.  omiUio^  the 
aiowry  'ir  wgiiiianoe. 

Ca)  ^«.  if  writ  or  pUJiif,  see  Com. 
Dig.  Pleader,  3  K.  8.  The  wonU  be- 
tween die  brnckcts  are  lurplusB^,  the 
ki^eitdu  being  die  only  material 


ye  rrpievin  liund,  after  stating    part  of  tlie  jiidg'meat' 


168  DECI.AXATIOICS   rw  ItEST. 

»  aaid  contliiaon  of  the  saiil  writing  ohligaiory  (A),  bat  hilh  tiflli^ 
wliultjr  neglrctt-d  and  refiisedi  »I><1  still  nliully  ne|;lect&  soil  n;fii6Cft  » 
to  (lu.  Whereby  the  said  Writing  obliguiory  became  fDriVUed  t*  ibo  nrd 
'  E.  F.  so  beitiR  sheriff  of  Ihe  said  county  of  as  aCurusnid.     And 

"  ihe  same  being  bo  roi-feited,  ttit  said  shcrifT  afterwards,  to  wii,  ( 
ati  i^e.  arur«taid,  at  (be  request  of  (lie  said  A.  B-  by  an  itidariieinentf 
Vc.     [^TAf  iiaifmeni  nftht  M-H^mrnt  and  conclution  <ifthf  dtelata^t 
rtoa,  are  prreUrly  Ihe  tame  as  in  ike  firrerdrnt,  ante,  313  {9')14,y>Vli|  T 
(Ac  t  to  tht  r»ic/] 

[WJirti  Ike  dectai-aiian  ia  for  not  protfcutmg  the  attiott  of  replevin  itk^.  1 
Ihe  county  court,  ftroteed  at  In  the  lasifireeedtnt,  to  the  t  320,  and  (Atip. 
'  a»f<illovi»  ; — ]  And  although  aficrwjrds,  \n  wii,  on,  Sec.  the  county  ' 
ei'lnauii     courl  of  the  said  shci-ilT  of  the  said  county  of  ,  was  duly  lioldcn 

p^^'jipp^  'at,  ta"!-,  aforesaid,  before and ,  then  imitors  of  the  said 

court,  the  same  being  the  next  county  cuun  of  the  Baid  sheriff  of  the 

said  county  of ,  after  the  makinij  of  the  said  writing  obligniory 

afoi'f^said,  to  wil,  at,  C^c.  aforesaid.  Vet  tlic  sutd  G.  H.  <l:d  not  ap- 
pear ai  the  said  county  court,  so  halden  next  after  the  making  of  the 
S3id  writing  obligatory  a^  aforesaid,  and  then  and  there  |>roHCCui«  his 
said  action  with  efTeci  against  the  said  A-  B.  according  to  the  form  and 
effect  of  the  said  condition,  but  wholly  omitted  and  neglected  so  tu  Ao, 
Whereby  the  said  wnting  obligatory  became  forfeited.  Elcc.  [Statelie 
/erfeilare  anil  ihr  aimignrnt-nl  i^f  the  bond  10  the  filainti^,  and  fir6eeei  , 
to  the  end,  at  in  the  latt  liTi:cfiieM.~\ 


Bfaa] 


^^Commencemcni  in  debt. 


..  n.] — For  that  wher 


s  the 


(i)  The  isaulng  of 
deadv  is  suRiflimca  itatEil.  7  Wentw.  t. 
but  iii-  uiineccuary.  WiUes  6.  3  Sel. 
Prac.  3fi7. 

(0Sce3T.R.19J.  Aitothcmode 
ofihewin^  ft  (lelerminalian  of  tlie  suit 
in  the  county  courl,  where  tlic  pIsintifT 
in  replevin  sppeaped,  biit  wsa  al'ter- 
w>nL]  nonnuiled  fur  uot  declaring,  sec 
12  Ettat.  5BJ. 

(d)  Alto  debt  on  leases,  atiiing Ihe 
lease.  Eeevnl,  1.  Index,  lit.  Debt.  1 
Rich.  CF.  454. 5,  2  Ricli.  C.  P.  252. 
2SV.  385.  267.  2T0.  When  U  U  doubt- 
ful  whether  the  demise  were  by  deed, 
it  IB  odviiiblc  lo  declare  in  the  above 
form,  staling  the  suhsiance  of  Ihe  terms 
of  the  demiee,  and  adding-  ■  rciiiiit  for 
utc  and  oociipation.  It  rs  skilled  iJiiit 
n  df  bl  fur  rent  re»ervtd  by  dceil,  the 
t  Ktaline 


the  deed ;  (see  the  precedent*  and 
notes  in  1  S»und.  276.  n.  1.  202. 32*.  n. 
4.  Ld.  Raym.  1503 1)  unleia  in  caac  of 
a  leate  of  tithes,  nr  other  incnrporejil 
hereditaraenla,  3  Saund.  297.  n.  I.-^ 
Tliis  is  the  only  cave  in  which  tba 
ploiniifT  is  allowed  to  declare  general- 
ly,  and  tu  jiroduce  a  deed  in  erideoca 
in  support  (if  fiueh  declaration,  1  New- 
Rei>.  10-t.  109.  When  the  declaratwn 
seta  out  the  Uate,  it  ii  similar  to  ifcs 
declaialiiHi  incmenaftlfor  rent, eaceft 
in  l)ie  commencement  and  cnncluaioni 
Ke  pott. — to  which  precedent,  with  tlie 
notrs,  Ihe  reader  is  referred.  Sec  a 
precedent  of  debt  on  the  reddendum  of 
a  lease  for  liiliea,  3  Sainid.  396.  and 
■guiaal  an  adminiatraturonlhe  redden- 
dum in  B  leaee  of  lands,  1  Saund.  I,  3. 
And  in  debl  for  rent  on  tlic  reddendum 
•f  a  lease  ta  tununence  in  fnU 


iK  SVROlALTlkS. 

l  ikidA.  CherttoTorctomtion,  tjfe.  «t.  (f(.  demised  u  the  salilC.  U. 
„  ft  ccnaln  mcssunge,  land,  Md  premtMs,  with  ihc  apptirtcnuncoi,  gitu^ 
k  MC^  fcc.  (0  have  to  hnUl  the  same  to  the  aald  C.  1).  for  a  ccnnin  tern*  of 
|^]rtwra,lt>  «-ii,  for  and  during,  and  uiiilttl>crull  endaud  tcrmof  iwcnij- 
cjreara,  then  ncxi  ensuing,  and  fulljr  tn  ho  complete  and  coded,  yicld- 
I  lug  ui)  {lajring  thcrdufc,  duritvK  the  bajd  term,  lu  the  said  A-  U.  tll« 
f  yearly  rem  of  L.  ■.  of  lawful,  J^c.  at  Uic  four  most  uhuaI  reaAi»  or 
f 'day*  uf  {laytucTit  ui  the  year,  that  is  to  bay,  on,  i^c.  by  even  and  c(|ual 
k  pimtixiA.  Hy  virtue  of  which  s.iid  demise,  the  nAA  C  D.  eottrcd  (r) 
I  into  tlic  Mid  dciiiht-d  |irciniscK,  with  the  appiirteiiauccs,  unil  waa  poa- 
^Mued  thereof  from  thrnCcf'Tih,  until  and  upon  the  fcaaioCSt.  Michael 
I  Archungcl,  A.  D.  ISOfi,  when  (/)  a  large  sum  of  niooey,  to  wil, 

■ibetum  of  ^.- ,of  the  rem  afoicsuid, fur  the  space  of  then 

Velapied,  beenme  and  wus  due  and  payable  frum  the  said  C.  D.  to  tl» 
£1  A.  n.  and  still  is  ui  arrear  and  unpaid  to  the  aaid  A.  B.  to  wili  at, 
tfc.  afuresaid,  Whereby  an  nmoa  hath  accrued  (g)  to  the  aaid  A-  B. 
und  and  have  of  and  from  tlic  viid  C.  D.  the  sum  of  L.—  — , 
»l  of  [be  said  »um  ahuvc  demanded. — And  nliercas  alw  the 
Ud  C;  D.  afterwards,  to  v'n,on,lfc.  at,. (re.  aforctaid,  wab  indcbleit. 
^TAf/orm  nf  the  indrAtlalut  eouni  in  drbl,  wUt  be  a»  atste,  tSS, 
i.Me  *uhjecl  matter  r^f  the  dtbl,J'iir  UfC  end  oceufialiottf  wUt  br  a* 
\  3S,  and  the  concluiion  will  be  oi  ante,  187.] 

J  ICwtmenermeni  la  debt  ante,  1S4.  n.  o.] — Forthot  whereas  ticrelo-  SO.  Onar 
"  ' :,  to  wit,  on,  tfr.  M,  t^c.  by  a  certain  indenture  then  and  there  made  "'"')'  ^^3 
Mtveen  the  »aid  A.  iJ.  of  the  one  part,  and  the  said  C-  D,  of  the  "ther  Ji„^  (jj,  J 
t(  (which  said  indenture,  scaled  wiih  ihe  seal  of  the  said  C.  D.  the 
d  A.  !)■  now  brings  here  into  court,  the  date  whereof  is  the  day  and 
IF  aforesaid},  he  the  salii  C  D.  for  the  'consideration  therein  men-  [*925i' J 
I  did  grunlt  t3'e-  {here  »taity  in  the  fiat!  tmiie,  ifif  grant  of  the 
mtttty,  and  the  dtjendanl't  eavenant  to  /mi/ it,  and  firocced  tufol- 
—)  Ashy  the  sdid  indeniui'e,  reference  being  thereunto  had,  will 
lyst  other  things,  mure  fully  and  at  lar|;e  uppear.     Ai^d  the  uid 


29.  Coontq 
palio«(4). 


L  ISO,  L  and  of  debt  fi.r  a  rent 
>r  annuity  against  the  [icrntira 
itikt  pr^-Bw,  1  S«un<l.  37 
^T.B.378.    U<,i.Kl.fi28, 
I.  <e)  A«  (u  llic  ■Ikgitioii  t>f  the  les- 
)£>  «ntr},  ace  1   Ssund.  303.   n.    1. 
i.  UiR.  PUader.  3  W.  14.  ana  see 
It  Jn  cwvrnant  for  rcnl- 
3  ll  mint  Ijc  ^awn  at  wl'nt  irme 
It  (M-eami-  •hi*,  Gilb.  ncbl.  4iJ7 


I.  143 
n  Debt.  414.  tliis 


ve.  10  >. 

a  cniim  In  debt  fte  a 


I  not  by  rlced,  or  there  was  no 

sealed  by  the  dcfcridinE,  B  T. 

1.     H.  SI    and  without  >tst!ng  Ihe  loeat  «. 

tuation  of  tlie  premises.  B  ^atl.  34S. 

;s.    ante, 37  n.f. 

1.  (i)  Drbl  is  jirererible  to  eovrnant  on 
an  annuity  deed,  brcauiie  in  debt  tlie 
judgment  is  linal  in  the  6ral  in>ta  ice. 
It  ia  alnn  more  advisable  to  dce<mr  m 
debt  untTieciivfoarit  than  on  ibo  »miui- 
ly  bund,  beesusc  in  the  lailvr  cue,  da- 
mages mint  he  uaemed,  in  purtuancn 
..I  a   and  9  W.  3.  c,   II    t.  9.  wMck 


Dkn-AHATioiit  ix  niinr. 

_i  *«rw"iiTT  A.B.  in  r»ct  aaiiii,  il.at  HnorlhemaklliRof  (li«  said  Incfen hire,  and  rii^-J 
*""*■       ring  ihi:  naunul  life  of  the  «il<l  V..  F  W  wit,  oti.  ts"!-.  al.  Vr.  akforciuicl,  ■ 

larjrc  Rum  wf  moni-j',  ti  wit,  ihr  *W'ii  of  /.  -^,  nriawful,  tTe.  Df^idl 
ulU  anniilif  or  ycatiy  runt  clixr^c,  fur  one  year,  and  a  ()uftiler  ta  k  1 
yoar.tliun  elap»ed,  Itrome  and  was  clue  and  owin^  Trom  (lie  MiU  C  I 
D  til  tin-  Mid  A'  B.  and  istill  is  in  arrear  and  unp;>idi  roritror?  lO  Utll 
form  and  cfTtrt  of  tlin  said  indenlnre,  aod  of  tlir  s<iid  rovcnant  of  t|w  1 
said  C  D.  so  liy  him  in  that  bdiulfmado  a*  arnresuid,  lo  wit,  ■!,  fcct  i 
nfofOaaid,  VVbereby  an  union  liath  ucci-utd  to  tbc  said  A- 
iimnd  and  tiave  of  and  frum  tlie  said  C  D.  tlie  said  suniaf  i 
being  tho  suid  sum  ubove  Jetnaiidvd.  Vet,  &c.  (Conc/iMinta 
(8?.) 


I^OnanioH-      ^Cimmmerment  indfht,  a\ 
*_!^*"'  lare,to  wiiioU.tT'r  ut  (/f.brn 
iweeii  the  said  A.  B.  ut'the  nn 
wttkliuid  ijidcoiuie. sculled  v 
now  brings  here  into  couii,  tl 
[•aM]      said,  after  rcciiiima*  ihcfcin 


le,  184.  n.  a,] — For  tlial  whereas  h 
ci'riTiiii  hidtiiiui'c  tliFO  and  there  o 
:  [iaH,anilih<^BaidC.  D.  of  llieottier^ 
iiN  ilic  seal  ufthi-.  said  C  D„  the  suid'A 
e  date  wlicrcof  is  rhc  dny  and  fcnra^ 
i  recited,  'the  iiaid  C.  V>.  Tor  tlie  cfmfC 


rutiiina  therein  mtmioncd,  did  grBnl,  bargain,  sdl,  clicn,  n 
caiifiiin  umo  the  s.itd  A.  B.  and  lo  his  heirs  and  assigns,  certain  <{ 
fiuagu.  laiidH,  tcncntcniti,  und  premises,  with  the  npptiriiinances  t1 
mcnitOilicd  and  particularly  described  (/).     To  Iiavc  and  lo  li 
{e'tfiy  thr  liiibrndnm  vrriaiirn),  sulgeei  among  ntlier  things  \9»,i 
lain  proviso  oi-  coiKlition,  that  is  lo  say  (^ni)  that  if  the  said  C.  O^. 
licirs,  exccuiora,  or  ad  mi  nisi  valors,  did  and  should  pay  to  the  said  A.  K>  J 
liisexecuior^.  adminiatralois,  oras»tign>.,tliefu1lsuniof  i.. — .andtawful' 
interest  for  the  same,  of  j^ood  and  lawful  money  of  Great  Britain,  on  iha 
day  of next  enaning  the  date  uf  the  said  iiidtnlurc,  then  ll 


(/)  tn  general  H.  ii  mnre  adTicablc  to 
decUi-.-  ui  dctii  tlian  in  covenniit  on  a 
ino:!],'!^  deed.  liccauM  la  die  Ibrmer 
tlie  judi^enl  i>  linal  in  llie  firat  in- 
itancci  and  tlxnigli  bv  dttiiiili  fa:iil  in 
error  are  requirtd.  Tiild  Hff9,— Debt 
on  llic  oovenanL  is  al-n  preicikbtc  to 
debt  an  a  mortgage  bnnd.  condiliancd 
ai  well  tot  pa^tnunt  iifibc  muncy,  m 
purformance  at  tuvenanu  in  iliv  Dt'irt- 
gage  ileed,  because  in  llic  latter  cue 
ibe  damage*  mu-t  b*  n«««i'ii  under 
11.1!  BandB  W.  3.C,  ll..,8.  wliidi  ere- 
Diet  cxpvnie  ai>d  delay,  xiul  llic  [iluin- 
tifT  in  not  enutird  to  bail  in  envr.  10 
E.KI.-W7. 


n.  3.  3  Sauiiil.  366.  Indeed  it  ia 
necessary  lo  stite  tile  grant,  or  the  lUc  J 
bendum,  >ir  pro\'ua,  and  It  wnllld  au^  I 
gee  merely  to  atate  tbe  covenant,  i 
curding  to  the  legal  allccl. 

(ii;)  The  pravianitUibecnpredFrum 
the  deed  wrion'in,  in  tile  paat  tense.  It 


;  pi-emiaea, 


llie  Imbenilum  or  Ihe  promo,  lor  •■  in 
cotrruim  an  a  deed  ii  U  aiillicieal  to, 
(tate  llie  covenant  and  Iht  breatb,  and< 
tlic  furmer  may  be  «ta(Pil,  aecnrding  U 
ita  legal  elTeet  1  fn  11"^  drelaraljun  III  j 
olt^c  an  a  murtgige  dued,  may  ■! 
covrimnT  tn  bate  been  to  )iay  the  prilb- 
c<t>al  and  internal  an  ihn  day  mcntiiMi> 
cd  m  the  jirovnu,  witbout  stating  auck 


iRbiildbcioid.    And  the  widC.u.  .^_...^j,  _.  v„. .^ — _ 

tteitt  his  licii-*.  csecniwM,  iind  adiniriistnturi,  c«vcii»ni,  piiiitiisc,  """IcwMWit    ' 

■ayrec  la  aoil  ni'li  Iho  Mid  A.  0.  hit  tixccu(vr»,  admintMrfliors,  auil 

s,lhai  h«  the  Mill  C.  D.hh  tieira,  exec  u  turn,  urikrimiiiiiuntlgi*.  or 

laci  or  nnc  of  tlivnit  tihauld  nnd  woulii  wdl  and  irulj-  [Uf,  or  Cuiue 

I  L«  paitl  umo  Ihe  loid  A.  U.  liin  cxccmcr^i  Rdnilnhinturk,  tir  ■»»• 

niKMi  iliv  viiti  oiitn  of  I- •  anO  Uwful  interest  fur  llic  urnict  uppn 

;    lUj    -iii'l  lime  mc till 01  led  tind  apimiuiod  for  paymciit  thereof,  in 

il  t}y  (he  s^k!  )>rutisu,  acc'irding  lo  Ihc  iruo  intent  Mtid  incantii)^  of 

lltUe  ulil  bilcMiitc  i  >i  ly  tlic  »aid  iiKlcninrc,  (rercirnc«  bctij)t  tUere- 

Mu  ltad()  will,  ainunt>»l  othL-r  tilings  more  fully  m-i  m  hrKc  appear. 

'■rtlickas  the  «ud  A.  It  iD  fdcl  »kith,  ihui  iho  Mid  C.  D.  did  noi 

Hild  well  and  truly  pay  or  cjukp  to  be  paid  unto  the  uid  A.  B. 

luni  of  2.,—^  and  lawful  •imeicatfor  the  name, on  the  day  and      t*^S^3l 
tntloncd  and  ujipotuted  for  payment  thereof  a«  albirsaid,  but 
g'fiiilcd  and  made  default,  and  there  is  now  due  and  "wltig  from 
a  C.  D.  to  ihc  aaid  A.  B.  for  und  on  account  of  the  mid  Bum 
if /t'      ■,  and  interest  thereon,  a  brgcaum  of  inonr^,  (a  wit,  the  sum 
-,  of  tawfal,  UTe.  above  demanded,  to  wit.  ui,  UTf,  oforeiaid) 
fan  action  haih  accrued  to  the  !iaid  A.  B.  lo  demand  and  hafo 
om  the  Kdid  C  D.  the  »aid  aum  of  /,.  -  --.  ubove  demanded. 
[Common contluaion  in  debl,a«  ante,  Itt?.] 


If  In  debt,  ante,  1 84.  n.  a.J— For  Uiat  whereas  the  said  ^^-  On  a  re 

teretoforci  to  wk,  in Term,  in  ihc  ■ year  of  thu  Xvi'L  iJ  *■ 

BTour  lord  the  now  king,  cume  personally  i:ilo  tiie  court  of  our  K  Q.  thsoi 
dthc  king,  before  the  Iting  himiself  here,  the  said  court  then  S^i'i.Ti'll" 
I'being  holden  at  WoMminster,  in  the  county  of  Middlesex  Mwnn^it  (ja 
S  proprr  person,  and  tlien  and  there  became  pledge  and  hail 
KE.  t'.  that  if  it  should  happen  thai   the  said  E,  F.  should  be 
d  at  the  suit  of  the  said  A.  U.  in  a  certain  plea  of  treKpnst  on 
Ei  Upon  promises,  then  rlependiu)^  in  the  s;iid  court  by  and  ai 
W  the  said  A.  B.  against  the  said  E.  F.  then  the  said  C- 1>. 
I  and  agreed  tliat  all  such  damngea,  costs,  and  charges  na 
adjudged  unlo  the  saJd  .A,  B.  in  thai  behalf,  should  be  made 
■  and  chaitda,  and  levied  to  the  use  of  tlie  said  A-  U.  if  it 

«eetiie  precedents,  7  WcnI.  C6  undid. 
Ijidei,  349.  KoA  Morgan's  I'rrc.  iSr. 
As  to  *»risnce.  see  II  &»T.  51S. 

(d)  Tilt  rcmie  i*  Incal,  *nd  muat  bo 
laid  in  ibe  county  Ia  which  the  record 
is,  sate.  vo).  i.    Index,  VerioD.    Hok 


"TV  A.n.  ID  bet  Buith,  ihai  »Rcr  Ihe  mikiriR  oftlie  laid  tmlMitiire,  and' (ltt« 
''  rliig  ib<:  naiurul  life  if  die  *aUl  E.  F  lu  wit,  uti,  fJe.  m.  Cr.  aforcsuld,  m 
Ur|^  sum  of  moncj',  lo  wit.  the  "O"'  of  /..— ,  tif  lawful.  We.  i 
sail]  aiuiiiiiy  or  yearly  rtnil  cIufkCi  for  one  year,  and  a  quail< 
yfar,ihcDdapKed.  l>ecuin«  and  was  fitic,  ami  owIdk  frura  llwf 
D,  to  ihr  aaid  A.  B.  aiirf  still  U  in  arroor  unrf  unp^'itl,  comraij 
furm  «iKt  cffm  of  ihc  said  indcnmrc,  and  oftlie  &''i<l  covcnBritH 
said  C.  D.  so  by  him  in  CtinT  bchiilf  made  <is  afnreiaid,  to  wit]  l( 
aforesaid-  Whereby  an  uciiun  liatli  accitictl  lu  the  said  A.  I 
mand  and  liave  of  und  i'l'uin  ttic  suiil  C  I),  ihc  said  sum  of  1 
brinj';  ih«  said  sum  above  demanded.  Yd,  i^c.  (^CcnelutMt'n^ 
)»7.) 


^On  K  QorU      f  Commrr)<*i*)>rrnr  in  drbl,  ante, 
"W^^au^  fi>w,U.«'il.«i,i5'c.ai(5'fl.byacei 
inctpal    fwcei;  (lit  said  A.  B.  of  the  nne  |i 
^     wlikli  Said  iiideiiiurci  sealed 


1. 11.] — For  that  wlierea&liM 
idtiiiure  tlirn  and  ihcrc  msdelll 
•  jiai't,  and  the  said  C.  D.of  theoihur  jh 
ilh  [tie  seal  uf  the  baid  tJ.  D..  the  said  A 
HOW  linni;a  here  iiuo  cyiiri,  ibe  liHie  wlii-reof  is  Ihe  day  and  jeorin 
said,  after  rcdiiiii;  as  ihet tin  h  recited,  *lhe  said  C.  D.  for  the  r 
ratiun*  therein  mcniiojicd,  dirt  prant,  bargain,  sell,  alien,  rcleaq 
coi)r>rm  unto  the  &iiil  A.fi.  and  to  hia  hetra  and  assigns,  cetla&i 
sua^^ea,  landa.  teiieiiicniB,  and  premises,  with  the  appurttiia 
nieiiiioncd  and  paiiicularly  described  (/).  To  have  and  W  holdf^tfti^ 
(co/iy  the  hahcniium  virdaiiiH),  suliject  among  other  things  to  n  eer-j 
lain  proviso  or  comlilioii,  that  is  to  say  (m)  that  if  the  said  C.  O^  Il3li4 
Uclra,  executors,  or  adiitiiiislralors,  did  and  should  p^y  lo  the  said  A.  B,  J 
hi* executors,  adRiinimiaioi  s,  orassigns,  tJic  full  sum  of  I.. —  and  hi 
iuieresifor  the  same,  of  ^ood  and  lawful  money  of  Great  llriiain,  on  lh«  | 
day  of next  ensuing  the  dale  of  the  said  indontuvc,  then  ifatt  . 


{£)  In  general  il  is  mtire  ailviaible  to 
declare  lU  debt  tiian  in  ceveiiani  oii  a 
taongige  iletMli  tiecausc  in  Ihe  Ibrmcr 
the  judgment  in  final  in  llie  t^n  in. 
■unec,  and  IlHiugh  bv  default  bail  >ii 
enor  are  required,  Tidd  1U79,-  Debt 


I  the  c 


.  put 


cmble 


u'ldxi 


debl  on  ■  inorl|;>t^  bund, 
as  vrrll  tbr  payment  (if  iba  ninncy.  a* 
performance iif  covensnis  in  il'«  nit>rl- 
g*ge  deed,  becuuBC  in  'fic  Utter  ease 
Ibe  dnmaiEes  niu«L  bff  ai'S'tsed  under 
tlie  8  and  9  W.  3.  c.  U.  h.  8.  v.i.itl.  cre- 
ates expense  and  delay,  und  ibo  iiliu"' 
(iif'  it  ixit  enialed  la  bad  In  crlMC>  lU 

Uuii.-tor. 

(/)  The  vrctii***  auglit   not  la  be 
ftaiejl  tit  lBn^i)tt  but^in  ibii  caiieit« 


n.  2.     2  Saund.  368.     Indeed  It  is 
niicessai'y  ii>  biMle  the  grant,  or  llie 
bendum,  or  proviso,  and  it  woiiiiL  i 
liee  merely  lo  Hate  the  covenant,  ta\  J 
cuiding  lo  llic  lei^al  alTcel. 

(ill)  Till?  pr»v>>')iiiiobccU|iiedfram 
llie  deeil  wbaum,  in  the  past  ten>e.  tt 
is  nut  iieceidiry  lu  itme  tlie  premiiest 
Ibe  bdU'mJum  or  ihe  pmrnuii  kr  as  in 
cmcnuat  on  a  (Iced  it  il  «ilfficient  i» 
slute  tiie  oovenaiil  and  the  breach,  and 
the  frjrnier  m«j'  be  utatcd,  tccfiHm.f;  vi 
it!  tet'al  elTet-l  i  bo  tbe  drrlarur.M,-  .. 
deii  oil  a  mungiii:!;  deed,  may  ii'Qt< 
covenaiii  to  have  been  to  pay  ilir  i'  ■- 
oii'al  Biid  interest  on  ibe  day  nuniiipu. 
cd  tntlie  proiiso,  witbuut  stating  *uch 


IdenluK  Khnuld  be  void.    Abil  ihn  mUI  C  D.  aiil  tlicixbj'*  for  faim-    "w  wwit' 

^Mtf.  I)i»  hcirti,  cxecuiors,  and  a(ltnUMur*lt>r»i  coitmntitt  proniUo,  bikI  CovoIiMt.*' 

Igrc«  to  and  wiib  the  tiniil  A.  U.  bii  exccutoih,  ulnilnluninrt,  and 

u«Igl»i  Ihtit  be  thu  hmA  C.  D.  hlii  hctrsi  cscctiiurt,  ur  DditilnivirntotB,  or 

I,  uraiic  of  lliGiD)  tihiiuld  uiid  would  wtll  and  truly  pay,  or  cbuk 

■^  ba  paid  uuto  ilie  fad  A.  B.  his  cKi-nuiori,  •dmininmon,  of  u* 

MkDAi  the  uid  sum  uf  /• 1  and  lawlul  intccctt  for  iht;  aaini:,  a|iaa 

-,  day  aiid  liutc  mcoiionrfl  and  apjioiuled  (ur  paj-ineiu  thereof,  in 

i  tiy  ilic  «iU(l  [inivUu,  accirdiitg  to  thf  inie  inlcnt  nint  iiicanui<  af 

Ac  mill  iodcmuri: ;  ai  iiy  tlic   skIU  imleniure,  (fffcrmGC  being  th«re- 

ohadi)  "ill.  uinont^sl  other  tbin^af  more  fully  anil  ai  Inf^  «ppur> 

Fininticlctt  tlic  said  A.  1).  in  fact  saith,  tliut  the  said  C.  1).   did  iiot 

■  would  iri-ll  nnd  iriiiy  pujr  or  cjuae  tu  be  paiti  unto  iDe  utid  A.  B. 

Iks  Mid  «um  pf /. — ,  am)  lawful  *inicre8lft>r  the  xniiic,nn  tlieday  nnd      l*^l| 

!  mentioncit  and  iipiiiiirited  (or  paymtnt  thereof  us  albrcsaid,  tiut 

rohi  blled  and  made  default,  and  there  in  uuw  due  and  onlng  fiom 

nil!  C.  f).  lo  the  auid  A.  B.  fur  uttd  on  account  of  the  aaid  aum 

f'/j     I    ,  and  luiereM  thereon,  a  large  aura  uf  inonry,  la  Mit,  tiie  aum 

— ,  of  lawful,  l^c.  above   deiTiantled,  to  wit,  at,  l^e.  albrenidt 

^■n  action  hath  accrued  to  the  Miid  A.  11.  to  demand  and  har« 

1  the  sjid  C,  D.  ilic  said  sum  of  /.. .  above  ileniandcd. 

[Common  toncluaion  in  debt,  a»  anic,  isr.] 


T.  OM   HECOKDS. 

'ni  in  dfbi,  ttrtfe,  184.  w. «.] — For  that  whereas  the  salil  32-  On  »'«-J 

icreiofure,  lo  wit,  in Term,  in  the year  of  tlie  hill'.'ii'tf "^ 

WmiT  lord  the  now  Itin^.  ctime  pcrBonally  into  ilie  court  of  our  K  a.  the  art*  % 
Ythe  king,  before  the  king  hinmelf  here,  the  said  conn  ihcn  ^'"J  * 
I'lieing  liolden  at  Westminster,  in  the  county  of  Middlesex  aiaomptii  (i^ 
■  propr.r  ])ersan,  and  then  and  there  became  pled^  nnd  trail 
';.  F.  tlial  if  it  ahould  happen  thai   the  said  E.  F.  should  be 
ft  at  the  suit  of  the  said  A.  B  in  a  certain  pica  of  trevpnaa  on 
I  Upon  promises,  then  depending  in  the  s^id  court  by  and  u 
^f  the  said  A,  B  a^ainM  the  said  E.  ]-'.  then  the  aaid  C.  D. 
I  and  agreed  thai  all  such  damngoe,  costs,  and  charges  ua 
adjudged  unto  the  said  .\.  U.  in  that  behalf,  should  be  made 
Ids  and  cliattclt.  and  levied  to  Uie  uiie  of  the  said  A.  B.  if  it 


^tnitiii  furn>,SS>lk.J&l.    3  »eo  the  prrcedcnu,  7  Wcni.  £6  aixl  >d. 

1.  966,    3  IfUw.  4SI.    In  debt  Index.  349.  .nd  Margtn'a   I'rec  3$r. 

e  of  bail,  it  «hi»ild  be  Aa  tu  iftrunce,  tee  II  Emi.  S16. 

i^tll  tile  declaration  at  wliuse  <uit  («)  The  reiuie  is  Uical,  and  inu*t  1)« 

I  dafbiidant  b^eaine  ball,   and   tar  laid  in  (he  enuniy  in  which  llie  record 

^um«  Sx.  t  >Viti.  SiS4     Wilkf,  i*.  ante,  yo\.  i.    iedti,  Vm^e.    Hok 


iQ2  DECLARATIONS  IN   HEBT. 

ON  BAIL     made  and  provided,  an  action  hath  accrued  to  the  said  A.  B.  (g)  as  as- 

BONi>».       gignee  of  the  said  E.  F.  so  being  sheriff*  of  the  said  county  of ,  as 

aforesaid,  to  demand  and  have  of  and  from  the  said  C.  D.  the  said  sum 
of  L. ,  above  demanded.  Yet  the  said  C.  D.  (although  often  re- 
quested so  to  do)  hath  not  as  yet  paid  the  said  sum  of  X.—,  above  de- 
manded, or  any  part  thereof,  to  the  said  E.  F.  before  the  said  assign- 
ment, or  to  the  said  A.  B.  assignee  as  aforesaid,  or  either  of  them, 
since  the  said  assignment,  but  hath  hitherto  wholly  neglected  and  re- 
fused so  to  do,  and  still  doth  neglect  and  refuse  to  pay  the  same,  or 
any  part  thereof,  to  the  said  A.  B.  assignee  as  aforesaid.  To  the  da- 
mage of  the  said  A.  B.  as  assignee  as  aforesaid,  of  Z.— — ,  and  there- 
fore he  brings  his  suit,  ^r. 

Pledges,  ^c. 

[^Commencement  as  in  the  last  firecedentJ^ 

23.  The  like        For  that  whereas  the  said  A.  B.  on,  8cc.  sued  and  prosecuted  out  of 
when  the  pro-  ^jj^  court  of  our  lord  the  now  king  before  the  *king  himself,  the  same 
first  action       court  then  and  still  being  holdcn  at  Westminster,  in  the  county  of 
was  by  special  Middlesex,  against  the  said  C.  D.  a  certain  writ  of  our  said  lord  the 
r  *  215  1      ^^'^S'  called  a   sfiecial  capias  ad  respondendum^  (o?*  if  a  testatum ^  Ufc^ 
according  to  the  fact ^  directed  to  the  sheriff"  of  — — ,  by  which  said 
writ  our  said  lord  the  king  commanded  the  said  sheriff*  to  take  the  said 
C.  D.  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so 
that  he  might  have  his  body  before  our  said  lord  the  king,  on  , 

wheresoever  our  said  lord  the  king  should  then  be  in  England,  to  an- 
swer the  said  A.  B.  in  a  plea  of  trespass  on  the  case  on  certain  promi- 
ses and  undertakings  therein  mentioned,  to  the  damage  of  the  said 
A.  B.  of/..  ■  ,  as  it  was  said,  and  that  the  said  sheriff*  should  then  have 
there  that  writ ;  which  said  writ  afterwards,  and  before  the  delivery 
thereof  to  the  said  sheriff"  of,  &c.  [Proceed  as  in  the  last  precedent^ 
to  the  endf  except  in  the  statement  of  the  condition  qf  the  bail  bond^ 
(ivhich  is  for  appearance  on  a  general  return  day  "  tvheresoevery*  ^c.) 
and  in  the  breach  thereof 7^ 

In  the  Common  Pleas, 

Trinity  Term,  5  \  Geo,  3. 

34.  On  a  bail       — ,  (to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  assignee  of 

Affahist  t?ie^  ^*  ^*  ^^^'  sheriff*  of  the  county  of ,  according  to  the  form  of  the 

principal  or 

bail  (i).  — " 

(^)  This  must  be  accurate*  1  B.  &  (i)  Obsenre  the  notes  to  the  prece« 

P.  58-  dent,  ante,  210  to  214,  which  are  here 

(A)  Obeerre  the  notes  to  theprece-  in  general  applicable.    See  a  precedent 

dent,  ante,  210  to  214,  which  are  here  which  differs  from  this  in  2 Rich.  C.  P. 

in  general  applicable.  248.  and  7  Wentw.  530.  Index. 


OS  flrEciALTiiLV 

c  made  anil  prntitledt  of  a  pica  thai  he  rrnilcT  to 
Oic  «4Jd  A.  B.  as  fts^fpicc  as  ururcntld,  (tic  sum  or  /..■  ■■,  or  good  nnil 
lawTuI  niiiiK.'r  of  Graat  llril.iiu,  wlikli  he  uxves  (u  uiil  unjiiilif  dctuinii 
from  him ;  «ii<l  tliercupon  Uie  uiil  A.  B.  bjr  — — ■  hi«  attornejr,  urn- 
plum  ttiut  wlicreus  tlie  tald  A.  B.  hcn:tutur«,  lu  wti,  uii,  Etc.  »ucd  and 
pfi>Mcutcd  DUi  of  the  court  of  our  lord  the  ituw  kiit);,  tieCore  the  Rl. 
llbn.  Sir  Sninti  •Mantficld,  knigliit  and  lus  compAnions.  ilicti  ht«  ma- 
jesiy's  iuftticct  of  the  Bench,  at  W'csimiintfr,  in  ihc  ctiuitljr  «r  Mid- 
dlcMX,  a  ccriain  wnt  ufour  uid  lord  the  i^h^,  c;ilkd  a  rafiiatad  rri- 
pondmiiuin,  a){aiii«t  ttiL-  siiid  C.  D.  directed  to  the  khcnff  of  .  by 

which  said  nrii  our  suid  lord  the  king  commanded  the  taid  sticriB'  ihat 
lie  thould  Ukc  the  said  C.  D-  if  he  sllould  he  foutid  in  liiit  liailiwick, 
and  him  safely  keep,  ao  that  the  «aid  sherilT  might  have  lii»  body  be- 
fore the  juMicca  of  our  said  lord  iJic  king,  at  Westminster,  on  the 
Morrow  of  AlUSotils,  to  answer  to  (he  said  A.  B.  in  a  pica,  wherefore 
with  force  and  irois  the  close  of  (he  Biiid  A.  II.  at  •-^— i  he  broke,  and 
Other  wrongs  to  him  did,  to  the  great  damage  of  the  »aid  A-  B.  and 
■galnat  (he  pence  of  our  said  lord  (he  kin);,  and  also  thai  the  suidC.  D. 

I  might  answer  (o  the  said  A.  B.  according  to  the  custom  of  his  said 
nujeMy's  court  of  the  Bench,  in  a  cenutn  pica  of  trespass  on  the  case 
upon  promises,  to  the  damage  of  the  said  A.  B.  «f  L,  «—|  as  It  wui 
•nidt  Wild  (hat  the  s^id  sheriff  »hould  hare  there  that  writ ;  which  said 

1  writ  tAcrwards  and  before  the  delivery  thereof  lot  he  said  sheriffof,  Etc. 

I  ^Pre(e*da»in  the  firectdent,  anr<:,  211  /o314,  /o  ihr  ertd^  exrefilia  the 

I  «UU«mm'  tif  the  condilivtt  uf  the  bail  bond,  {mhirh  it  far  a/i/iraranee  in 
?,)  mtd  iit  the  breach  thcreqf,  and  conctttdc  aa  in  litill  in  C,  /*.] 


It  l/ie  Sxthfi/nrr. 


Trinity  TVrm,  Al  Get,  3. 


,  ,  ((o  wit.)   A.  B.  ■ assignee  of  E.  F.,  sheriff  of  the  SS.  The  lila 

loggt^  of  .,  according  to  the  form  of  Iho  statute  In  such  cast '"  *^  Excite- 

made  and  provided,  and  a  debtor  to  hia  present  majestyi  conies  befori 

tlio  barona  of  his  majesty's  Excheijuer,  on  the day  of , 

in  this  same  terra,  by  G.  H.  his  attorney,  and  complains  by  hill  against 
C.  D.  present  here  in  court  the  same  day,  of  a  plea  that  he  the  said 
C.  D,  render  to  tlie  'wid  A-  B,  as  assignee  as  aforesaid,  the  s 

,  of  good  and  lawful  money  of  Great  Britain,  which  he  owes  to 

and  unjually  detains  fium  him,  Tor  that  whereas  the  said  A.  B.  here- 
loforc,  to  wit,  on.  Etc.  sued  and  prosecated  out  of  the  said  court  of  our 
nud  lord  the  lung  of  his  Excheiiuer,  at  WeatininsWr,  in  the  county  of 


quer  (j). 


v«n,' 


QrSec  the  ootei  to  the  precedent,  anUi  210  wj| 
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t>£OftARATI0N8  IN  DEBT. 


oNjUDG-     and  by  the  said  court  of  our  suid  lord  the  king,  before  the  king  him- 
MKNTS.       ggjf^  ^Qj.^  jy  j-,j  ^^  p  u  tojfiich  in  and   by  the  said  court   of  our  said  lord 

the  H'ingy  of  the  Benchy'*)  were  then  and  there  adjudged  to  the  said  A- 
B.  for  his  damages,  which  he  had  sustained,  as  well  by  reason  of  the 
detention  of  the  said  debt  as  for  his  costs  and  charges,  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  C.  D.  was  convictedf 
as  by  the  record,  ^V..[^*  in  the  last  precedent  to  the  end.^ 

On  judgTnent       [^Sanie  as   the  precedent y  ante,   232,  to  the  f,  then  proceed  as  fol* 

for  the  defen-  /o^y^  ; — ]  «  The  sum  of  L, ,  above  dem»tnded,  which  in  and  by  the 

^^^  "     said  court  of  our  said  lord  the  king,  before  the  king  himself,  were  ad- 

judged to  the  said  A.  B.  and  with  his  iissent  for  his  costs  and  charges, 
by  him  laid  out  and  expended,  in  and  about  his  defence  of  a  certain  ac- 
tion of  trespass  on  the  case  on  promises,  (or  as  the  action  tsy)  then  late- 
ly prosecuted  in  the  said  court  by  the  said  C.  D.  against  the  said  A.  B. ; 
whereof  the  said  C.  D.  was  convicted,  as  by  the  record,  Sfc* — \^Sa7ne  as 
the  precedent  J  ante^  232,  to  the  end,] 

Thelikfton  [^For  the  description  of  a  judgment  o[  nowpTOS  for  not  cnter- 

oth*f  judg-      ing  the  issue  ,  or  as  in  case  of  a  nonsuit  * ,  or  on  a  non- 

"^r*  234]      ^^^^  *^^  Tidd's  Forms^  2  edit.  331  to  333.  7  Wentw.  120.] 


VI.    ON   STATUTES. 

BY  PARTY         ^^Commencement  in  dehty  ante,  184.  «.  a.]  For  that  whereas  the  said 

GRIEVED.    Q^  j)^  before  and  at  the  time  of  the  giving  of  the  notice,  and  roakinor 

.>  '/-an  ora  ^j^^  demand  as  hereinafter  mentioned,  and  from  thence  until  and  upon 
ag'ainst  te-  "^ 

natu,  on  stat,  the  ■■  day  of  — ,  A.  D.  [jhe  day  iDhcn  the  tenancy  determined^ 
^  ^^P-^*^-^^- held  and  enjoyed  a  certain  messuage  and  lands  and  premises,  with 
value  for  not  ^^  appurtenances,  situate,  &c.  as  tenant  thereof  to  the  said  A.  B.  that 
quiitinji^  in      is  to  say,  as  tenant  thereof  from  year  to  year  (e*)  for  so  long  time  as 

the^an(llol^'s^^^y  ^^  *^^^  ^*  ®*  ^"^  ^'  ^'  ^hould  respectively  please,  the  reversion 
notice  {d),       of  the  said  premises,  with  the  appurtenances,  during  all  that  time  be- 
longing to  the  said  A.  B.  to  wit,  at,  8cc.  aforesaid;  and  thereupon  whilst 


»■ 


(d)  When  the  tenant  gives  the  notice  aee  4  Burr.  1608.  Vin.  Abr.  Distress, 

to  quit,  be  forfeits  double  rcnf,  under  E.  See  the  decisions  and  various  prece- 

the  11  Geo.  2.  c.  19.  recoverable  either  dents  on  this  statute.    5  Btirr.  2694.  1 

in   assumpsit    or    debt,  ante,  42.     2  New  R.  174.   8  East.  358  361.  9  East. 

Wentw.  65.    7  Wentw.  163.     But  the  310.   10  Ea^t.  48.    2Campb.453.    Sel- 

4  Geo.  2.  c.  28.  directs  the  action  to  be  wyn.  n.  p.  2d  edit.  628  ;  and  7.  Wentw 

debt  when  the  tenant  neglects  to  quit  Index,  564,  5. 

in  pursuance  of  the  landlord's  notice  ;  (e)  Qu.  if  it  extends  to  a  tenant  for 

and  a  distress  cannot  be  supported,  leas  than  a  year  I  2  Campb.  453« 


LoKapaoiALTtn. 

it  O.'ktk  h«M  aail  enjoyed  ttie  uld  triiutnenin^ft^neftflpm^^BTi 
s  ak  Uuani  iticrvur  tn  ihe  tatd  A.  B.  at  clnrcniit,  luitl  MhlUt 
r:i(.ii  i.u  l>ilr.i.i;i(!'o  Uic  huiil  A.  Q- M  attircviid.  towu.out 
r.  be  tlic  sHid  A.  B.  |i:>ti;  u  builcii:  1a 
1  tbim  imtl  tlicrc  driiiaitdal  (j-)a(i(t 
'jiivcr  'Dp  tlic  |iti!iHct«i<tn  ur  itic  ^oid 
I  ;>  v\<-  i.[i;iiiru'iinr-i-n,  lo  the  said  A.  B.  ofi  llic  »-ii],  inc. 
iic  icrm,  c»t«lc,  ami  Intr-nat  ii(  ihe  inld  C  IJ.  in  lUe 
:.,  mil)  tlic  aptittrteiiance*,  deter  mined)  fi  wttj  K,  Uc.-~ 
'■  ihe  *aid  C  D.  dui  rCganling  ihc  sututc  in  aucfi  mtte 
Uld  pTvvUIcdi  did  not  nur  would  oit  tiie  dctcnnitution  n(  ihc  Nstd 
Kt  albrt'iaaitl,  deliver  (he  posscsslun  of  liie  Mud  tcncnicnLi,  with 
IppUl-leua rices,  lu  llic  Mid  A   B.  accordlo);  l<i  llic  soU  nulice  lO 
.,  hikI  ilic  Huid  dcniuud  so  made,  as  ofurcsaid.  but  nbollf  neglect- 
vd  and  rcTiiscd  ao  to  do,  and  on  the  eonlrnrf  ilicrcof,  lie  the  said  C. 
jiiruily  licld  over  the  said  icncmcins,  wrih  ihp  ■pi>urtciiaiiccs,  after 
Iprmhiation  of  the  said  term,  and  iticr  tlic  ^aid  notice  to  eiren, 
U  tiH  demand  so  made  ik  afiirus:iid,  fur  a  long  apace  of  time,  to 

f  tbc  apace  of ,  then  next  I'olloiviti^,  during  all  which  (imf  ' 

nil  C  0-  did  keep  tlie  said  A.  B  out  of  the  posxts^on  of  the  aai4| 

tcnis,  with  the  apinirtenancea,  (he  the  said  A.  U.  Iimg.  during^ 

It  time,  entitled  to  the  poiscssiow  thereof.)  to  wit,  at,  Etc.  nlbrc- 

loinry  to  thu  form  ot  the  sintnte  in  aach  cast^  made  and  pro- 

RA)-     And  the  said  A-  B,  avers  that  the  wid  icmmients,  wiib 

jpnnt^ nances,  durint;  the  said  time  of  holding  over  the  name,  and 

^Itl?  «atd  A.  B,  out  of  (he  possetMon  thereof  as  Blorrsnid,  Were 

ttyeBfly  •taUicto  wii.of  tlic  yearly  valiie  of  /-— — ,  of  lawful, 

9  by  reason  cFthe  premises^  and  by  force  ofthestaiuto  tn  such 

(Toude  and  provided)  the  said  C-  D.  became  liable  to  pay  to  the 


iti  wming  IB  necessarj, 
nprcM  words  of  the  aiatuie,  1 
■"     """         ,  Burr.  603. 

■n  and  there  denmided," 
.  Ibundi!'!  on  (be  lUrisinn  In  5  Burr. 
8W*.«nd  1  Ncw.Rrp,  J74.  VV.  that 
the  nuiicf  iljrU'ls  asiiiBcicnt  demand, 
aivj,thercr[ir<:,  lliai  nu  ffesl.  i!rm«nd 
Wtrr  ttic  tipiiilion  ot  ilic  tenancy, 
re<di  fjv  ii\rrr<*it  or  proved.  Ii  may, 
liawccer.  be  >clvuablc  wlicn,  in  tact,  a 
dfMaitd  vf  [ii>n>r«t<i(iii  lii>  been  mgide 
Abarthe  eipirutJon  of  the  notice  loquit, 
I  «t  least  In  cine  coimi,  before  the  sute- 
TMiil  fif  Ibf  liiilJlng  over,  to  avrr  na 
f<now*>  "And  tbe  buiI  A.fl.infMt 
as'iili,  tbot  kfter  tlie  dclerniinali'm  nf 


(Bid,  and  wliilut  tbe  said  C.  IX  con. 
tinned  in  ilic  pruseaiiun  nf  Ha'id  lene- 
tnents,  with  tlie  appiirleaancr*,  u 
■(breBaid,and  lie  the  laid  A. B.wai  en- 
titled to  the  pnMCEainn  tbcrrof,  tn  wit, 
an,  &c.  lie  ilie  asid  A.  B.  demanded, 
and  reqnired  tiie  laid  C-  D.  to  deliver 
the  pDKseisian  of  tbe  said  tenements, 
with  the  apijurtensnci:*,  to  hltn  t)ie 
said  A>  B.  to  wi^  at,  Ice.  afi:ircain<L 
Neverilieless,"i««- 

(A)  The  [iretedentB  in  9  Burr  2694. 
1  New.  Bep.  174.  and  •Mine  of  ihuae 
rofarrad  to  in  7  Wentw.  Index,  4G4,  5- 
do  not  eonelude  nnira  firmaoi.  &e. 
but  other  {irtcedenti  dn  so  conclude. 
Com.  Dig.  Action  upon  Stmuu,  G. 
Beg-brev-n    Lulw,  li48.    Dyer.  9St 


^<yg  DECLARATIONS   IN   DEBT. 

Bv  FAaTY    said  A.  B.  a  large  sutn  of  money,  to  wit,  the  sum  of  L.'  ■    ^^  of  like 

GRIEVED,     i^^yfyi  money,  being  at  the  rate  of  double  the  yearly  value  of  the  said 

tenements,  with  the  appurtenances,  for  so  long  time  as  the  same  were 

so  detained  as  aforesaid,  to  wit,  at.  Sec.  aforesaid,  and  thereby,  and  by 

force  of  the  said  statute,  an  action  hath  accrued  to  the  said  A.  B.  to 

demand  and  have  of  and  from  the  said  C.  D.  the  said  sum  of  L» 1 

parcel  of  the  said  sum  above  demanded.-— [^c?rf  two  counts  in  debt  for 
use  and  occu/iation^'^t/ie  account  state d^^-^ind  common  conclusion,^ 

37.  On  ^  &  3         V Commencement  in  debt,  ante%  184.  n.  a.1— For  that  whereas  the 

6  iTfor  treble  ^^^^  ^'  ^'  ^^^^^^'  ^"^  ^^  *^^  several  times  hereafter  in  this  count 
value  of  tithes  mentioned,  was  and  still  is  farmer^  {oVy  "  rector  of  the  fiarish  of  ^cJ* 
not  set  out  (i).  ^^^  «  ^^^^^  ^j-  ^^^  parish  of  Ufc'')  and  proprietor  (y)  of  the  tithes  of 

corn,  grain,  and  hay  (>t:),  yearly  rising,  growing,  renewing,  and  hap- 
pening, in,  upon,  and  from  divers,  to  wit, {/)  acres  of   land, 

situate,  lying,  and  being  in  the  parish  of ,  in  the  county  of , 

and  within  the  bounds,  limits,  and  titheable  places  of  the  same  parish, 
C.*237  ]  and  the  said  C  D.  during  ^all  the  time  aforesaid,  was  the  occupier  o*^ 
the  said  land,  to  wit,  at  the  parish,  S^c.  aforesaid.  And  whereas  all  and 
singular  the  tithes  of  corn,  grain,  and  hay  yearly  arising,  growing,  re- 
newing, and  happening,  in,  upon,  and  from  the  said  land,  within  forty 
years  next  before,  and  at  the  time  of  the  making  of  a  certain  act  of 
parliament,  passed  in  the  reign  of  Edward  VI.  (m)  formerly  king  of 
England,  ks^c.  intituled  **  an  act  for  the  payment  of  tithes,"  of  rightf 
ought  {n)  to  have  been  set  out  and  paid  in  kind  to  the  farmer  or  pro- 
prietor  of  those  tithes,  for  the  time  being,  to  wit%  at  the  parish  afore- 
said, in  the  county  aforesaid.   And  the  said  A.  B.  so  being  farmer  and 


(;■)  See  precedents,  5T.  R.  260.   7  of  a  custom  as  to  tithing*,  is  triable  in 

Wcntw.  Index,  558,  9.    This  statute  tliis  action.  8  East.  178.   On  account  of 

affords  tlie  only  common  law  remedy  costs,  it  is  frequently  better  to  proceed 

for  subtraction  of  tithe.  8  Easi  178.   It  in  equity.  2  Inst.  651, 

only  extends  to  pracdial  tithe,  and  not  (J)  As  to  this  ailef^ation  and  the  tvir 

tolitheof  aj^istment.  BuL  Ni.  Pri.  191.  dence,  Moore.  915.  4  Mod.  4'J2   3  T. 

3  Anstr.  764.  The  farmer  of  the  whole  R.  635.  n.  a.  4  T.  R.  367. 

of  a  partible  rectory  under  lease  from  {k)  This  should  correspond  with  the 

the  diflerent  proprietors,  may  declare  tithe  not  set  out. 

as  farmer  of  the  whole.  Yelv.  63.  Two  (/)  Any  quantity  sufBcient  to  cover 
farmers  may  join  in  tl)is  action.  Nil  de-  that  occupied  by  the  defendant, 
bet,  or  not  guilty,  is  a  pood  plea.  Cro.  (m)  See  1  Saund.  139.  It  is  improper 
£liz    621.  766.  Hob.  218.  2  Inst.  651.  to  state  that  the  sUtute  was  passed  on 
The  jury  cannot  give  other  than  treble  the  4th  Nov.  in  the  2d  and  3d.  &c.  See 
value  nor  costs.   Moore.  915.     Where  Com.  Dig.  Action  on  Statute.  1  Moore, 
there  has    been  a    composition,    this  302.  Cowp.  474. 
count  cannot  be  supported,  and  the  (n)  As  to  Uiis  allegation,  see  3  T.  R. 
plaintiff  must  sue  upon  the  contract,  as  260.   As  to  the  evidence,  see  2  Taun- 
ante,  53.  The  notice  to  determine  such  ton.  174.  How  composition  is  to  be  de- 
ft composition  is  analog-ous  to  a  notice  termined  by  notice^  see  12  East.  83. 
to  quit  land.  12  East.  83.  1  he  validity 


OK  SFmStALTUS' 

t  at  Uic  uiit]  tithes,  and  i!ic  &ai<I  C,  D.  la  bcSoif  the  occupier 
of  the  Mid  lutii)  ai>  arurcBuid,  br  ibe  &cid  C.  D.  luirmolbrv,  to  nil,  orti 
Lfc,  utiil  ou  i]i>or«  otUor  duya  and  tiiui-«  between  liiut  Jay  and  ttie  day  t^f 
cxliiiiiiiug  iliUliill(or  "tki:  cottunenceuivnt  (jC  tliitt  *uli"}Btibe  parish 
aforrssiil,  rcaprd,  mowL-d,  and  rut  ilumk  ceruin  cora,  grviai  KUd  hay, 

to  wii- acres  of  whcsi,  tffr.  ilicn  groving  a|ma  ibe  suW  Idtu!  ('-), 

ihr  liiiic  nlicri-oT  then  belonged  to  ilic  aid  A.  B.  acdor  riicht  ought 
to  have  bcL-n  »iA  oitt  nnd  paid  lo  liini  as  kiicli  farnier  und  |mitiilMor 
as  arurc>-.iid,  to  wit,  st  the  parish)  kc.  nfurcs-iid.  \cl  the  uitt  C  D. 
bciii^  a  :.itliji-cT  of  this  rcalto,  nnd  well  knowing;  tlic  prcnii^cs,  Imt  tint 
tcgnidini;  '.he  htiiiutc  tn  bucIi  caic  made  and  provided,  aticr  the  mil 
naptni^,  Tiiowiiig,  KDd  cutting  dowii  of  the  said  cam,  grain,  aui)  bay 
mpcctic^ely.  nnd  before  thu  cxbibiiiti^  uf  the  bill  of  the  laiil  A.  U. 
oipitiM  thi-  siiid  C.  D.  in  this  bebiilf,  (or  "  the  commcnrenicnt  of  ilii» 
»uilt"J  to  wit.  on,  t^r.  aforesuid,  and  on  the  several  other  iiay%  and 
time*  aforcnii})  ut  the  purish  aforcMuid,  did  lake  uid  carry  the  &aid 
3,  \[n\n,a.i\i\  hay  from  the  suitl  land)  whcic  tlic  aame  had  bo  grown, 
'been  Ml  reai>cdi  mowed,  and  tut  dovru  as  aforesaid,  and  where 
nc  (niyjil  to  have  been  lithcil,  (the  tcntli  part  of  the  same  re- 
J«cly,  or  of  any  part  thereof,  not  having  been  beparaied,  divided, 
{om  from  the  nine  parts,  residue  thcrrof,  nor  any  composition  or 
me<W  made  with  the  said  A-  U.  for  the  lithe  tlicrcftf,  or  gf  any 
i  thereof  (A),  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  (v).  And  the  said  A.  B.  in  fact  saiih,  that  the  tenth  |iart 
oTttie  said  corm  grain,  and  hay,  so  as  aforesaid  taken  and  carried  away, 
«l  tli«  time  of  taking  and  carrying  away  the  same,  was  reasonably 
irorth  D  large  *um  of  money,  to  wit,  the  sum  uf  J..—  ;  of  lawful,  i^c. 
Wltcreby  and  by  force  of  the  statute  in  such  cute  made  nnd  firovided, 
an  action  bath  accrued  to  the  said  A.  B.  to  demand  and  liave  of  nnd 
fram  Ihc  >>aid  C.  O.  the  said  Euin  of  L.^-.,  purcel  of  the  said  sum 
above  demanded,  being  treble  the  value  of  the  said  tenth  part  uf  ibo 
Mkid  corii,  gr^,  and  hay,  so  taken  and  carried  uway  as  aforesaid.— 
[Add  two  roaiitf  in  dibi  aa  ttiiie,  IS5,  Hating  lAe  dtbt/or  tilhetfO* aiitt, 
%if  and  conclude  tn  dtbi,  ««  attiCf  I87.3 


(4)  \Tiit  Cf>mmrnrtmrni  h  as  ante,  1 84. 1 
tnHrrl^  tu  Ihr  {UainUff  by  Z  O.  3  c.  19.  « 
ftit  torn,  tke  comnii'-iicrmrnt  ia  diffcri-nt  ;  i 


'I.  rkr  (lenalty  being  givm 

IVhcn  the  filaimiff' euri 

anir,  13.  17]— For  that 


'    fy)OT,  "dug  Up  and  gathered  divers  Cro.  Jac,  70. 
brjet|tianlitie(.iawlt,— -ofpotaloea,        (r/)  A*  t<i  this  allc^Mion, 

>ltb."*oci>TfrniKtottic  fact.  235. nil. 

(/•)  Vide  inte.  S3  Carib.  304.  3Si.        (r)  This  itatiite  was  made  perpMuil 

-  ,[,*JuWla»'^W^^Wp>ali»nmtf  dadaringio  i!ic  party  i^iii^frd,  in  a  miit 
'    ""  -     ■■      jtLiig,  slate  his  caua 


J8.  iJuS  Atk 
c.  14.  uga,i-v 
niiUixiUHliiiui 
pert..i.  for 
UMnp  s  ^an  1 
kill  game  ('1 


iQO  DECLARATIONS   IN    DEBt. 

Bv  COMMON  the  said  C.  D.  within  the  space  of  six  (a)  months  next  before  the  com- 
*TTo^o^i  '"CJ^cement  of  this  suit,  to  wit,  on,  ^c.  (t)  at  the  parish  (m)  *of,  ^c.  in 
the  county  of,  isfc.  did  use  (w)  a  certain  gun,  (or  "  greyhound/')  (x) 
to  kill  and  destroy  (t/)  the  game  of  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  called  England,  the  said  gun  then  and  there 
being  an  engine  {z)for  the  killing  and  destroying  of  such  game  ;  (a)  and 
he  the  said  C.  D.  not  then  being  a  person  qualified  (6)  by  the  laws  and 
statutes  of  this  realm,  or  any  of  them  so  to  do,  contrary  to  the  form  of 
the  statute  (c)  in  such  case  made  and  provided,  whereby  and  by  force 
of  the  statute  in  sUch  case  made  and  provided,  the  said  C.  D.  forfeited 
for  his  said  offence  the  sum  of  Z.5  (rf),  and  thereby  and  by  force  of 
the  statutes  {e)  in  such  case  made  and  provided,  an  action  hath  ac- 
crued to  the  said  A.  B.  to  demand  and  have  of  and  from  the  said  C.  D. 
the  said  sum  of  i^.— j  so  forfeited  as  aforesaid^  parcel  of  the  said 
sum  above  demanded. 


by  9  Ann.  c  25.  The  8  Geo.  1    c.  19.  {y)  This  is  the  language  of  the  5 

gives  double  costs;  the  2  Geo. 3.  c.  19.  Ann*  c.  14.  s.  4  Pleader's  Assistant, 

gives  the  whole  penalty  to  the  informer  296. 

when  he  proceeds  by  action.   Seethe  (2)  As  to  this  allegation,  see  Com* 

precedents  fftr   different   offencesj    7  Rep.  524.  576.  7  Cowp.  825. 

Wentw.  Index,  561,  2.  (a)  Id,  Ibid,  Com.  Rep.  577. 

(«)This  allegation  seems  unnecessary,  {b)  It  is  not  necessary  in  a  declara* 

tiiough  the  action    must  be  brought  tion  to  negative  particularly  the  quali- 

within  6  lunar  months.  2  East.  333. 362.  fications  mentioned  in  22  &  23  Car.  2. 

{i)  The  precise  day  is  not  material,  c.  25 ;  and  the  general  averment  of  the 

(u)  The  name  of  the  parish  is  not  defendant's  not  being  qualified  is  suf« 
itiaterial  in  a  penal  action,  unless  apart  ficient.  2  Com.  Rep.  524.  576.  1  East, 
of  the  penalty  be  given  to  the  poor  649.  Nor  is  it  necessary  for  the  plain- 
thereof.  3  £sp.  Rep.  218.  tiff  to  negative  the  qualifications  in  evi- 

(w)  As  the  keeping  of  a  gun  \s  prima  dence.  1  B.  and  P.  468,  9 ;  but  this  is 

facie  lawful,  it  seems  unnecessary  to  otherwise  in  ihe  case  of  a  conviction  • 

insert  a  count  for  keeping  a  gun  for  the  1  East.  639.-3  East.  192. 197.  8.  200.  3 

destruction  of  game.  1  Wils.  315.  2  T.  B.  &  P.  307.  1  T.  R.  648. 

H.  18  ;  but  in  case  of  dogs  and  snares,  (c)  5  Ann.  c.  14.  Com.  Rep.  S7S. 

&c.  it  is  usual  to  insert  two  counts,  one  (d)  5  Ann.  c.  14.  As  to  what  penalty 

for  keeping,  and  the  other  for  using  the  is  recoverable  against  several  persons, 

8an\e  for  tlie  destruction  of  |j;ame  •  or  for  several  acts  on  the  same  day.  4 

(x)   As   the   statute  only  specifies  T.  R.  809.   Cowp.  646. 10  Mod.  26.   5 

particular  dogs,  viz.  grey-liounds,  set-  T.  R.  510. 

ting-dogs,  and  lurchers,  it  is  necessary  (e)  As  one  statute  makes  the  offence, 

so  to  describe  the  doj^. — A  conviction  and  another  statute,  2  Geo.  3.  c.  19. 

for  using  a  hound  was  quashed,  Burn's  gives  the  whole  penalty  to  the  plaintiff^ 

Justice,  tit.  Game  III.  2  Stra.  1126.  this  allegation,  in  the  plural  number,  is 

Com.  Rep.  576.  correct,  2  East.  333.  but  it  would  suf- 


specially,  ^  Johns.  Rep.  193.  197-  The  provision  of  the  statute  must  be  set  forth, 
and  there  must  be  a  direct  allegation  that  the  ofience  was  committed  against 
the  form  of  tlie  statute.  10  Mass.  Rep.  39. 


'Xnililia  md  A.  B.  En  fact  fuTiher  ntlh,  that  ihc  Mid  'C.  D.  witliir 
hr-  Kjiacc  nf  «ix  moMln  ticxi  licfurc  the  coninkcnccmcnt  of  ibis  »iiii 


P  llW^Uiuu  m  i.icti  caw-  iniidc  wiid  proviJ.;*!;  wLcreLj  aihI  tjj  loicc  uf 

|be  lUlUtc*  iu  «uch  case  tnn<f<^  nnd  prn\Ulodi  the  snid  (*■  D.  furfiiicd 

Sot  his  Mid  Uvt-mcntloiicil  offence  ihc  fuithri-  *iiin  of  L.5,  and  Uicrc liy 

1  knd  bjr  force  of  llic  dWuK-s  in  that  cum  itiudc  ioA  [travifMt  an  BCtlon 

]|»ccrui!<l  Id  tbc  tiaid  A    B.  to  ttcmanU  luicl  have  uf  and  from  Oic 

d  C'  n.  the  mJi)  Slim  ai  I-  5,  so  forrriicd  as  U»  xlhrcsaid,  rcuduc  of 

'  ihe  nM  turn  atiovc  dcmniiclcil.     Tet  the  said  C.  D.  Vc.'—{CtMelu*i«H, 

fimltUag  ihi-  wrd*  "  /o  r/ir  damage"  Wf.  tn  K,  li.  ai  tmtt,  16,  m  C.  P. 


•IV.  DBCUItlATIOJfa  W  CO  VE^-JAT.  t '  2*1  J 

1.  ON  LEASES. 

J&rtAam  end  Le  iSlanc. 

Hf.rf  afirr in  7Vl«j/y 

Term,  Si  Geo. -3. (a). 

ftUddlcscx,  (to  wit.)Ce)-  A.  B-  cotnplainsof  C.  D-  being  in  the  cub- I.— By  Imsqi 

tody  of  ihc  roai'shal  of  the  Marshalsea  of  our  lord  the  now  king,  before  J;fr*rent'iV  K 

iKe  king  bimsclf,  of  a  plea  of  liicncli  of  covenant.    For  that  when-as  b.  by  hill  {!•) 

heretofore,  to  wit,  on  ihe  - — -  day  of ,  A.  D.  (i!)  at,  iffc.  (<•)  by  a  ^''^  '"''':"- 

certain  indciiture  then  and  there  made  between  the  said  A.  B  of  the 

ooe  part,  and  ihc  said  C.  D,  of  ihe  other  pan  (/),  (the  couiiierpan  Pn-t'crt, 


fee  in  the  litipilar  number.  7  Eitt.  ante,  223. 

516,  (ci  A«  to  the  renue  in  covenan'  on 

1(/)  Rett  iIh- nolci  totbe  priopcnunt.  lesses  in   general,  lee  vul.  1.    Index, 

'-'    '■ -iimltfii'il  ((cpsim   hviin);  Drclirwu'ii   Veiiue, — In   eoveiimit   by 

.M.-j»ioii,  Rnd  not  luciiijit  letsar  a^mut  1«Mce,  the  venue  ta  nU 

'  'inArT  KiKif  qunlilied  wBja  truiiaiinry — but  H  U  teal  af^alii^t 

I     -                      ''  '|>-('I    Iu     llii«    |i-!il>IIy,  the  iHaignfe  <if  llii'  IrKtce. 

iLiiuj,;!!  in  ui:(  be  iiM'cr  ottered  guue  (>0  A  il«ed  may  he  *ialcd  in  plead- 

|9  ulc,  9  Ai>"-  <'■  '^.  t.  '2.  ing  in  liivc  heeu  made  on  ■  day  dilTer' 

(a)  A>(o<tioi<ilt:vri|iedoclarat>uii,  enitVunt  IhkIhIc,  cimittin^  Iho  wonli, 

tep  piie,  VJ.  K.  "  Uririri);  dale,"  i^c  4  Emt.  4**.  -.  btK 

(4)Farlbp  f»rm»(irc<immenc*tnrnts  it  ii  mnsl  ti*iml  in  laMri  lltr  dale, 

in  coranaut  by  oi'igiTial.  in  K-  B-  lec  {e)  Aa  lu  ibe  vvnue,  nfira,  ante  e. 

anle,  10.  In  ibe  Common  Pltrai.  nnte,  (/J  It  it  not 


183  DEOLAtlATlOKS   IN   COVENANT. 

i^EssoR       (g)  of  which  said  indenture,  sealed  with  the  seal  of  the  said  C.  D.  the 

*•    -       sjid  A.  B.  now  brinj^s  here  into  court,  th^  date  whereof  is  the  day  and 

r  ,  2^2  -I       Y^'^^  aforesaid,)  the  *8aid  A.  B,  did  demise  (/i),  lease,  set,  and  to  farra 

The  demise.    ^^^  ^^^^  ^^^  s^*^  ^-  ^'  ^'^  executors,  administrators,  and  assigns,  a 

The  premises,  certain  messuage  or  dwelling-house,  b'c.  situate,  ^c.  (?)  (except  as  in 

The  haben-      the  said  indenture  is  excepted,)  to  have  and  to  hold  the  said  messuage 

dum.  or  dwelling  house,  &c.  with  the  appurtenances,  (except  as  aforesaid,) 

unto  the  said  C.  D.  his  executors,  administrators,  and  assigns,  from 

the day  of ,  then  last  past,  to  the  full  end  and  term  of 

The  redden-    years  thence  next  ensuing,  and  fully  to  be  complete  and  ended.  Yield- 
«um.               jjjg  j^jjj  paying  therefore  yearly  and  every  year,  to  the  said  A.  B.  his 
heirs,  or  assigns,  the  clear  yearly  rent  or  sum  of  Z.-'— ,  payable  quar- 
terly, at  the  four  most  usual  feasts  or  days  of  payment  of  rent  in  the 
year,  (that  is  to  say,)  on  the  25th  day  of  March,  the  24th  daj^  of  June, 
the  29th  day  of  September,  and  the  25th  day  of  December  in  each  and 
The  covenant  every  year,  by  even  and  equal  portions.  And  the  said  C.  D.  did  thereby 
o  pay  rent*     £^^,  himself,  his  executors,  administrators,  and  assigns,  covenant,  pro- 
mise, and  agree,  to  and  with  the  said  A.  B.  his  heirs  (k)  and  assigns, 
that  he  the  said  C*  D.  his  executors,  administrators,  or  assigns,  should 
I  •  243  ]  ^     and  would  well  and  truly  pay,  or  ♦cause  to  be  paid,  to  the  said  A.  B. 
his  heirs  or  assigns,  the  said  yearly  rent  or  sum  of  X. ,  at  the  seve- 


(g)  If  both  parts  of  the  deed  be  ori-  (»)  If  the  description  of  the  premises 
ginals,  that  is,  signed  by  all  the  con-  be  very  long,  say,  "certain  tenements, 
tracting  parties,  say,  "one /Jrirt  of  which  with  tlic  appurtenances  particularly 
said  indenture,  &c."  A  profert,  or  an  mentioned  and  described  in  the  said 
excuse  for  the  want  of  it,  must  in  gene-  indenture,  situate,  &c.  and  in  order  to 
ral  be  stated,  or  the  declaration  w^ill  be  avoid  variance^  it  is  advisable  not  to 
bad  on  special  demurrer,  4  Ann.  c.  state  the  abuttals,  or  any  other  very 
J16  — Ifa  profert  be  stated  and  the  deed  pai  ticular  description  ;  1  Saund.  233.  n. 
cannot  be  produced,  the  plaintiff  will  2.  2  Saund.  366.  n.  1.  9  East.  188.  The 
be  non-suited,  on  the  plea  of  won  ett/aC'  court  will  censure  the  statement  of  any 
tunit  4  East.  585. — As  to  proferts  in  superfluous  matter,  Cowp.  665.  727, 
general,  see  1  Saund.  9.  n.  1.  ante,  197-  Dougl.  66r.  If  however  personal  pro- 
Index,  vol.  i.  tit  Profert.  periy  have  been  demised,  together  with 

(A)  The  lease  generally  runs,  "  hath  land,  &c.  the  above  concise  statement 

demised,''  &c.    and  <*  doth    demise,'*  will  not  suiHce  ;  and  when  the  action 

&c. ;  the  last  words  only  are  to  be  is  for  not  repairing  buildings,  ditches, 

stated  in  the  past  tense,  and  every  other  &c.  it  is  most  usual  to  state  all  such 

part  of  the  lease  necessary  to  be  stated,  premises. 

is  to  be  set  forth  in  general  in  the  past  {i)  The  words  of  the  lease  and  cove- 
tense,  and  according  to  the  legal  effect;  nant  are  in  general  to  be  set  out  ver- 
min a  declaration — "  the  testatum  ex-  batim.  When  the  lessor  is  seised  in 
istit*'  or,  it  is  witnessed*  &c.  that  A.  fee,  tlie  covenants  are  with  bim  and  his 
B.  *<  demised,"  is  sufHciently  certain,  heirs  and  assigns  ;  but  if  he  be  only  a 
though  not  in  a  plea  ;  see  vol.  i.  Index,  termor,  they  are  with  liim  and  his  ex- 
tit.  Testatum  Exhtitf  1  Saund.  274.  n.  ecutors,  administrators^  and  assigns. 
1.  Ld.  Raym.  1539. 


'  nture,  rHvreiKC       i.«>inii 
inrc  fiUIy  and  at    n„,'^_  ,,^ 

tr.0Mli<l  C.  U.  if- Rcfcrcnw  ,;; 

II  ull  and  un^ular  ihi-  I'un 
,  anil  hocniiie  wid  wai  l*«»m'» 
1  liiiii  thereof  frrantfid  u  nforc> 


htlaf-  (hf^rcuiilo  bail.  »j 
largo  apficar  tm).  Uy  v.  ■ 
lcrit'Bni»,  lu  wit,  QU,  &c.  ciLiiircJ  :d'.u 
^il  dcniUi'd  iiccmiMh  with  ilie  n]>pui 
P»uc!ih:(I  tberL-nf.  (br  llic  bBtd  trnti  so 
suii  (n),  And  alUmui;h  ihc  lald  A.  B.  Iiaili  alwayn,  from  the  iimc  oTI'liintilT^r'' 
nrtking  Ihi:  Mill  inJmture,  hitlwrto  well  and  truly  pci-forincd,  fulfilled,  JJ',^^  if**(^"- 
and  ktpl  >ll  ihuiKHiu  the  &M  iudcmuru  couiaiiiud  on  hU  pun  and  t>e- 
Itair,  tu  bo  pcrrormcd.  rulFUterl,  and  k^pt,  accurUliig  to  the  tenor  »Ttd 
cffcQtt  true  inicutoiid  nicauiiig  of  Ibc  Batd  inili'murc,  to  wit,  at,  be, 
aforesaid  («).  Vcl  ()TOtesuiig  that  tftc  said  C.  D.  huh  nut  {lerronue'l,  neCnwlsWi 
ru)filk-d,  or  kept  any  ihiuf;  in  tlic  said  ititlcmurc  conuliied  on  ht»  \ian  ^,^"*^|,  ,',''"■ 
mhI  bchitf.  to  be  pcrl'ormcd,  fulfilled,  uitd  kept,  accordin)-  to  tlie  lunnr 
mad  tfTvct)  true  intfiil  siiJ  nicitiing  tlicrcor(A).  the  fcaid  A.  D.  Haiili,  t'l-ii.uir 
that  after  the  nukUit;  of  the  said  indenture,  and  tluiing  tlic  said  term  ..aVmii.i  "if" 
iticrct))'  grsnicd.  lo  wh,  on,  &c.  (f )  at,  Stc    aforcutid,  ■  iargc  sum  olrein. 
.  money,  to  wit,  the  sum  t>f  7..——,  of  the  rent  aforrgaid,  for  *  yc^rk      [  *  34*  ] 

d  B  hMlfof  the  Miid  term  tlitn  clapMidi  liccamtt  and  vas,  and  still  ia  ^ 

.in  srrear  and  unpaid,  llic  i^aid  A-  B.  coniraiy  to  tlie  icuor  and  i:(rcct,  jl 

true  indent  and  meaning  of  if>c  «aid  tndrtiiurc,  and  <;f  (lie  uiil  cove.  fl 

pant  (r)  of  the  said  0,  D,  by  liim  in  timt  b(.'Ii»lf,  so  mule  lu  iforcbaid. 
tAWiCat,  ice.  aroreaaid.  And  so  itie  ^aid  A.  B.  iD  Tact  salth  (*)<  that  i;*aal  emclit- 
tiie  B^  C.  D.  (although  often  requested  so  to  do)  hath  aot  kept  the  ''<^ 


(t)  No  oiin«cs«»ry  covenant  or  other 
imlcvint  pari*  ut'  the  deed,  ihoultl 
Iw  Ntftlcd.  I  Stnnti,  233,  n.  3,  2  Saund. 
3M.  n.  t  mie,  243  n.  i. 

(m)  The  Kicreiice  to  the  leue  ii 
■ot  necessary . 

(n)  In  nn  action  against  a  lesiee  for 

jem,  »  11  not  tiei-eskHfy  to  illege  mi 

catry.  I  8aiiiu!^03.T>.  LCD.  Pleader. 

SW.  14.   Douel.  45S.  7  £»t.  S41.   11 

Co.  S2  Im   and  eren  ag'ui»l  tiie  m- 

ritrnee  ttf  the  Icsiee,  such  avernipnt 

-      ■  -      .■•:-ii-yi   wo    W-wlfitU's 

.  I  ind  Tenant,  3i  qdrt. 

I   when  Eiitcd  it  sbuuld 

!     '^j  ■■  ilitr  entry  wan  alter  tliF 

>y  eommeneMU 

[Ws  girntral  avenneiil  of  per- 

)  hy  the  pUintitr  ia  iiiintc(;ii- 

ll  Ssund  23S.  n.  S.  tUp.  T.  Ilard. 

"^WJX  3  M<,.l.St/}.—ltthcrt  Iw  aeon- 

4Uion  preeedenl,  pcHbnnancr  mim  bo 


dent ;  see  vol.  i.  Index,  lit-  OeeUrstiun. 

(p)  There  U  no  oceaaitin  fnrthU^o- 
tetlMlion  i>r  alle^lion  of  tlie  gtitefat  niin- 
pert'ormance  rl'  cnvenants  by  the  de> 
fendant  i  the  declaration  maj  pracecd 
at  once  lo  (he  miierial  arcrmeitis.  and 
the  (particular  breach  for  which  the  ae< 
tion  is  brought. 

(7)  It  tnukt  lie  shevii  when  tho  r«nt 
bceame  due.  Gilb.  on  Debt,  407. 

(r)  The  breach  niay  he  in  Uic  nef^a. 
live  of  the  eovenaiit  generallj,  3  T-  R- 
307.  or  arcoiilini;  to  the  legal  elTrcl,  1 
Saund  335.  n.  6.  Asiotlie  tTcrments, 
and  die  ttaiemcnt  of  the  breach  in 
(T-Jioral,  sfci'ol.1.  tniJoi.tll.  DecWa. 
tion  Itrcaoh. 

(<)  ThI*  ataiement  t*  uoneecanary. 
for  ihrre  he:iig  ■  birach  af  covenan* 
Rlk'Ked  berore,  it  i*  holden  uiineee»- 
(ury  Ik  in«ke  u  iwpettuon  of  it  in  the 
bOoclusioD.  1  Saund.  S35,  n.  7. 
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X.ESSOK 
I.ESS£E|  &C« 


2. — Lessor 
agbinsit  assig- 
nee of  lessee, 
for  not  repair, 
ing,  with  aver' 
tnent  of  plain, 
tiff 's  perform- 
ance of  a  con- 
dition prece- 
.dcnt  iu). 


[  •  245  ] 


Covenant  to 
repair,  after 
lessor  should 
have  put  in 
repair,  and 
being  allowed 
rough  timber. 


Covenant  to 
leave  in  repair. 


Covenant  to 
cleanse 
ditches,  &c. 


said  covenant  so  by  him  made  as  aforesaid,  but  hath  broken  the  same^ 
and  to  keep  the  same  with  the  said  A.  B.  hath  hitherto  wholly  neglect- 
ed and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage  of 

the  said  A.  B.  of  L. (r),  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &c. 

^The  commencement  in  K,  B*  ia  c*.  ante^  241,  by  bill  is  as  anie^  15,  by 
original  as  ant e^  10,  in  C^P*  as  ante,  island  then  firoceed  as  Jbllovfs  f^ 
— For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  6cc.  by  a  certain  in- 
denture then  and  there  made  between  the  said  A.  B.  of  the  one  part^ 
and  one  E.  F.  of  the  other  part,  (the  counterpart  of  which  said  inden- 
ture, sealed  with  the  seal  of  the  said  £.  F.  the  said  A.  B.  now  brings 
here  into  court,  the  date  whereof  is  the  same  day  and  year  aforesaid,) 
the  said  A.  B.  for  the  considerations  therein  mentioned,  did  demise^ 
lease,  set,  and  to  farm  let  unto  the  said  £.  F.  his  executors,  adminis- 
trators, and  *assigns,  all  that  messuage,  ^c,  [^Here  set  out  the  firemises 
"^the  habendum  and  the  reddendum  shortly ^  as  advised  in  \  Saund» 
233.  n.  2.  2  Saund,  366.  n,  1.  ante^  242.  n,  i.  and  then  state  the  coven 
nants  as  follows  ;] — And  the  said  E.  F.  did  in  and  by  the  said  inden- 
ture for  himself  and  his  executors,  administrators,  and  assigns,  cove- 
nant, promise,  and  agree  to  and  with  the  said  A.  B.  his  heirs  and  as- 
signs, (amongst  other  things)  in  manner  following,  (that  is  to  say,) 
that  he  the  said  E.F.  and  his  assigns,  from  and  after  the  said  messuage, 
^c.  Isfc,  should  have  been  put  in  good  and  tenantable  repair  by  and 
at  the  expense  of  the  said -A.  B.  his  heirs  and  assigns,  should  and 
would  at  all  times,  during  the  continuance  of  the  said  demise,  at  his 
and  their  own  costs  and  charges,  support,  uphold,  maintain,  and  keep 
the  said  messuage  or  tenement  and  buildings,  gates,  stiles,  ^c.  {as  in 
the  covenant)  in  good  and  tenantable  repair,  order,  and  condition, 
(being  allowed  timber  in  the  rough  sufficient  and  proper  for  such  re- 
pair, from  time  to  time  to  be  provided  and  set  out  by  the  said  A.  B. 
his  heirs  or  assigns  ;)  and  the  same  premises  and  every  part  thereof^ 
should  and  would  leave  in  such  good  repair,  order,  and  condition,  at 
the  end,  or  other  sooner  determination,  of  said  term,  and  should  and 
would  peaceably  and  quietly  quit,  yield,  and  deliver  up  to  the  said  A« 
B.  his  heirs  or  assigns,  without  doing,  committing,  or  suiFering  to  be 
done  or  committed,  any  waste,  spoil,  or  damage  to  the  same,  or  any 
part  thereof.  And  also  should  and  would  well  and  sufficiently  uphold, 


(r)  In  all  declarations  in  covenant,  a 
sum  should  be  inserted  sufficient  to 
cover  the  real  demand  and  interest  to 
the  lime  final  of  judgment. 

(tt)  Most  of  the  notes  to  the  preced- 
ing precedent,  are  applicable  to  this. 
An  heir,  (4  T.  R.  75.)  and  an  executor, 
(1  Salk.  316, 7.)  may  be  declared  against 


as  assignee,  for  a  breach  of  covenant 
after  he  became  intercaled.— An  under* 
lessee  cannot  be  sued  by  the  lessor  in 
covenant  or  debt  on  the  lease ;  Holford 
V.  Hatch,  Dougl.  183.  445.  Cowp.  766, 
— What  is  prima  facie  evidence  of  de* 
fendant's  being  assignee^  see  Peake's 
L.  E.  266, 7. 
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cleanse,  scour,  and  repair,  yearly  and  every  year  during  the  said  de-       i.essor 
xnise,  all  the  ditches,  trenches,  and  water-courses,  in  the  piece  or  par-   L^sg^E  &t, 

eel  of  meadow  land,  called meadow,  and   all  other  the  ditches, 

trenches,  and  water-courses,  in  and  upon  every  part  of  the  said  other 
premises  thereby  demised,  as  often  as  necessary,  so  as  to  keep  the 
same  cleansed,  scoured,  repaired,  and  in  good  condition,  and  should 
and  would  deliver  up  unto  the  said  A.  B.  his  heirs  or  assigns,  the  same 
in  such  good  order  and  condition  at  the  end  of  the  same  term  as  afore- 
said. As  by  the  said  indenture,  reference  being  thereunto  had,  will  Reference  to 
(amongst  other  things)  more  fully  and  at  large  appear.    By  virtue  of  *^^  lease. 

which  said  indenture,  the  *said  E.  F.  afterwards,  to  wit  on  the,  t!fc.^^^^^ 

,  '  see. 

entered  into  the  said  demised  tenements,  with  the  appurtenances,  and      r  •  2461 

became  and  was  so  possessed  thereof,  for  the  said  term  so  to  him 

thereof  granted  as  aforesaid.    And  the  said  A.  B.  in  fact  saith,  that  Assignment' 

after  the  making  of  the  said  indenture,  and  during  the  said  term  there- ^^^^^^  ' 

by  granted,  to  wit,  on,  &c.  (x)  at,  &c.  aforesaid,  all  the  estate,  right, 

title,  interest,  term  of  years  then  to  come  and  unexpired,  property, 

profit,  claim,  and  demand  whatsoever,  of  him  the  said  E.  F.  of,  in,  and 

to  the  said  demised  premises,  with  the  appurtenances,  by  assignment 

thereof  then  and  there  made  legally,  came  to  and  vested  in  the  said 

C.  D.  Whereupon  and  whereby  the  said  C.  D.  then  and  there  entered  Defendant's 

(j/)  into  and  upon  all  and  singular  the  said  demised  premises,  with  the  ^^^''^^ 

appurtenances,  and  became  and  was  thereof  possessed,  and  continued 

so  thereof  possessed,  from  thence  until  the         .  day  of ,  A.  D. 

,  when  the  said  demise  ended  and  determined,  to  wit,  at,  8c c. 
aforesaid.    And  although  the  said  A.  B.  hath  always,  from  the  time  General  per- 
of  making  the  said  indenture,  hitherto  well  and  truly  performed,  ful- ^^^"^^"i^^  ^^ 
filled  and  kept  all  things  therein  contained,  on  his  part  and  behalf  to 
be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof,  to  wit,  at,  &c.  aforesaid.  Yet  protest-  Befendant's 
ing  that  the  said  C.  D.  since  the  said  assignment  so  made  as  aforesaid,  |^rforraance. 
hath  not  performed,  fulfilled,  or  kept  any  thing  in  the  said  indenture 


(x)  The   day  is  not  material  j.  it  is  assig^nee  of  the  lesseci  &c.  tlie  above 

usual  to  insert  some  da}  about  ibe  time  concise  statement  is  in  all  cases  siiffi- 

of  the  supposed  assignment  to  the  de-  cient,  though  there  may  have  been  in-. 

fendant. — In  an  action  by  the  assignee  termcdiaie  assignments  ;  see  ^ol.  i.  In- 

of  the  reversion,  he  must  set  forth  in  dex,  tit.  Declaration  Covenant,  1  Saund. 

;  declaration  the  oper.itive  part  of  112.  b.  n.  1.  6  Mod.  72.  See  mode  o£ 

;  deed,  &c.  by  virtue  of  which  he  is  plcadins:  an  ashignment  of  a  terra  to 

litled  to  the  reversion.  1  Saund.  112.  commence  infuturo,  1  Saund.  253 ;  and 

n.  1.  234.  n.  3. ;  though  an  assignee  this  form  will  suffice  even  against  an 

^»  a  term  in  an  action  against  the  lessor  heir,  when  declared  against,  as  he  may 

need  not  shew  tlie  assignment  to  have  be  as  assignee,  4  T,  it.  75. 

been  by  deed  ;  1  Saund.  234.  n,  3.  276.  (y)  This  daea  not  seem  necessary, 

notes  1  and  2 — In  an  action  against  the  antCf  243^  note  n. 

Vol.  IL  2  A 
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i.2flsoft       contained)  on  his  part  and  behalf,  as  such  asdgnee  as  aforesaid,  to  b« 
iBssEE  &c.    *perforraed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true 
Averment  of   ^^^^^^  *"^  meaning  of  the  said  indenture,  the  said  A.  B.  in  fact  saitby 
performance    that  although  the  said  messuage  or  tenement,  and  out-buildings,  in 
CO  dhUin^r  ^.  ^^^  possession  of  the  said  E.  F.  at  the  lime  of  making  the  said  inden- 
cedent  C2)«      i^^G^  were  after  the  making  thereof,  to  wit,  on.  See.  put  in  good  and 
[*  24T  ]      tenantable  repair,  by  and  at  the  expense  of  the  said  A.  B.  and  although 
timber  in  the  rough,  sufBcient  and  proper  for  all  necessary  repairs^ 
was  allowed,  and  from  time  to  time  provided  and  set  out  by  the  said 
First  breach,    A.  B.  to  wit,  at,  &c.  aforesaid  (a) ;  yet  the  said  C.  D.  did  not,  nor 
in  not  rtnair-    ,^Qid  after  the  said  assignment,  and  during  the  continuance  of  the 
leaving  oat  of  ^^  demise,  and  whilst  he  was  so  possessed  of  the  said  demised  pre- 
repair.  mises,  with  the  appurtenances,  as  aforesaid,  at  his  own  costs  and 

charges, , support,  uphold,  maintain,  and  keep,  all  and  every  the  said 
messuage  or  tenement,  and  buildings,  gates,  &c.  (a«  in  the  covenant,)  of 
the  said  demised  premises,  in  good  tenantable  repair,  order,  and  condi- 
tion, nor  did  nor  would  leave  the  same  premises  in  such  good  repair, 
order,  and  condition,  at  the  determination  of  the  said  term,  according  to 
the  form  and  effect  of  the  said  indenture  in  that  behalf.  But  on  the  con- 
trary  thereof,  he  the  said  C.  D.  after  the  making  of  the  said  indenture, 
and  after  the  said  assignment  to  him  the  said  C.  D.  as  aforesaid,  and 
during  the  continuance  of  the  said  demise,  and  whilst  he  was  so  pos- 
sessed of  the  said  demised  premises,  with  the  appurtenances  as  afore* 
said,  to  wit,  on,  &c.  and  from  thence  for  a  long  space  of  tinoe,  to  wit, 
from  thence  until  the  determination  of  the  said  term,  suffered  and  per« 
mitted  the  said  messuage,  dwelling-house,  buildings,  gates,  8cc.  (a«  in 
the  covenant,)  to  be  and  continue,  and  the  same  were  for  and  during 
all  that  time,  ruinous,  prostrate,  fallen  down,  and  in  great  decay,  for 
want  of  needful  and  necessary  maintaining,  supporting,  upholding, 
[•248]  ♦and  keeping  the  same;  and  the  said  C.  D.  at  the  determination  of 
the  said  terra,  left  the  same  premises  in  such  repair,  order  and  condi- 
tion, as  last  aforesaid,  contrary  to  the  form  and  effect  of  the  said  in* 
denture,  and  of  the  covenant  so  made  by  the  said  E.  F.  for  himself  and 
Second  hi»  ossigns,  as  aforesaid,  to  wit,  at,  &c.  aforesaid.— >And  the  said  A.  B. 

not  deansfng  ^"  *^^*»  further  saith,  that  the  said  C.  D.  did  not,  nor  would,  yearly  and 
ditches,  he,  every  year,  during  the  continuance  of  the  said  demise,  and  whilst  he 
was  so  possessed  of  the  said  demised  premises,  with  the  appurtenan'* 
ces,  as  aforesaid,  well  and  sufficiently  uphold,  cleanse,  scour,  or  re- 
pair, all  the  ditches,  trendies,  and  water-courses,  in  the  said  piece  or 
parcel  of  meadow  land,  called  —  meadow,  and  all  other  the  ditches^ 


(z)  As  to  conditions  precedent,  see  if  the  plaintiff  was  merely  ready  to  find 

2  Suund.  352.  c.  WiUes,  496.— Ante,  timber,  let  the  allegation  be  accord, 

vol.  i.  Index,  Condition  Precedent  inj?ly,  and  aver  notice  of  the  plaintiff '& 

(a)   This  averment  being  tra\*er»-  readiness  to  the  defendant, 
able,  must  correspond  with  the  fact ; 
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trenches,  and  water-courses,  in  or  upon  the  said  premises,  by  the  said      iessoa 
indenture  demised,  as  often  as  was  necessary,  so  as  to  keep  the  same 
cleansed,  scoured,  repaired,  and  in  good  condition  ;  nor  did,  nor  would 
deliver  op  the  same  unto  the  said  A.  B.  in  such  good  order  and  con- 
dition at  the  end  of  the  said  demise,  according  to  the  form  and  effect  ' 
of  the  said  indenture  in  that  behalf,  but  wholly  neglected  so  to  do ;  and  l 
on  the  contrary  thereof,  he  the  said  C.  D.  after  the  making  of  the  said  i 
Indenture,  and  of  the  said  assignment,  and  during  the  continuance  of  '^ 
the  said  demise,  and  whilst  he  was  so  possessed  of  the  said  demised 
premises,  with  the  appurtenances,  to  wit,  on,  Ufc,  and  from  thence  for 
a  long  space  of  time,  to  wit,  from  thence  until  the  determination  of  the 
said  demise,  suffered  and  permitted  the  said  ditches,  trenches,  and 
water-courses,  in  the  said  piece  or  parcel  of  land  called     ■     '  meadow^ 
and  all  other  the  ditches*  trenches,  and  water-courses,  in  the  said  pre- 
iBises,  by  the  said  indenture  demised  to  be  and  continue,  and  the  same 
were  for  and  during  all  the  time  last  aforesaid,  foul,  miry,  choked  upi 
and  ruinous,  out  of  repair,  and  in  bad  order  and  conditioui  for  want  of 
well  and  sufficiently  cleansing,  scouring  and  repairing,  as  aforesaid ; 
and  at  the  determination  of  the  said  term,  he  the  said  C.  D.  delivered 
tip  the  same  unto  the  said  A.  B.  in  such  order  and  condition  as  last 
aforesaid,  contrary  to  the  form  and  effect  of  the  said  indenture,  and  of 
the  *said  covenant  in  that  behalf  made  as  aforesaid,  to  wit,  at.  Sec.      [^249] 
aforesaid.  And  so  the  said  A.  B.  in  fact  saith,  that  the  said  C.  D.  (al-  Concluaioii^ 
though  often  requested  so  to  do)  hath  not  kept  the  said  covenants  so 
made  by  the  said  £.  F.  for  himself  and  his  assigns,  with  the  said  A.  B» 
in  manner  and  form  aforesaid,  but  hath  broken  the  same,  and  to  keep 
the  same  with  the  said  A.  B.  hath  hitherto  wholly  refused,  and  still 
refuses  so  to  do.  To  the  damage  of  the  said  A.  B.  of  £>.■■  ■'   |  (a),  and 
therefore  he  bnngs  his  suit,  8cc. 

Breaches  of  different  covenants  between  lessor  and  lessee^  Sfc.  may  firetchcs  Jjk 
readily  be  framed  according  to  the  fiarticular  circumstances  of  each^^^^ 
case^  and  in  general  may  be  in  the  negative  of  the  words  qf  the  cove* 
Tiant ;  see  3  T,  jR.  307.  and  ante^  194.  n.  rj-^Vol.  i.  Chapter  on  Decla* 
4ions.^^The  above  firecedents  may  therefore^  in  this  resfiect^  suffice ^^m 
But  as  difficulties  frequently  occur  in  staling  the  different  titles  of 
filaintiffs  in  covenant^  the  following  forms  are  gtven^  and  which  are 
arranged  nearly  according  to  the  filan  in  2  Bla*  Com,  respecting  real 
^states. 


^i*i 


(a)  See  ante,  244.  n.  t. 
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IL  TITLE  FLEABED. 

I 

I.  TENURE. 

3.  Tenure  in        For  that  whereas  before,  and  at  the  time  of  the  making  of  the  inden- 
ree  burgage   ^^^^  herein  after  nKntioned,  one  E.  F.  was  seised  in  his  demesne  as  of 
fee,  of  and  in  the  tenements  hereinafter  mentioned  to  have  been  de- 
mised, and  held  the  same  in  free  burgage  of  the  city  of  London^  and 
being  so  seised  heretofore,  to  wit,  on,  &c.  at,  &c. 


11.   ESTATE,  AND   QUANTITY   OF   INTEREST  (c). 

I 

4.  Inducement      \^See  the  commencement^  ante^  241.] — For  that  whereas  one  G.  H. 

that  lessor       before  and  at  the  time  of  the  makiner  of  the  indenture  *hereinafter 

\i^&!j  seised  m 

fee  simple  of   mentioned,  was  seised  (rf)  in  his  demesne  (c)  as  of  fee  (/*),  of  and  in  the 

corporeal  tenements,  with  the  appurtenances  hereinafter  mentioned  to  have  been 
ments  "  demised,  to  wit,  at,  ^c.  And  being  so  seised  heretofore,  to  wit,  on, 
£  *  250  ]  is^c,  at,  ^f.  by  a  certain  indenture  then  and  there  made  between  the  said 
G.  H.  of  the  one  part,  and  the  said  C.  D.  of  the  other  part,  one  part,  &c. 
^Hcre  act  out  the  firofcrt^  and  all  necessary  fiarts  of  the  lease^  08  antCy 
241,  and  241,  as  to  the  statement  of  the  conveyance^  tsfc.  by  virtue  of 
nvhich  the  plaintiff  claims.  See  fiost  ....  If  the  seisin  be  stated  as  a 
consecjuence  of  a  conveyance^  tsfc.  the  statement  runs  as  follows  ;— 
"  Whereupon  and  whereby  the  said  A.  B.  then  and  there  became,  and 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  seised  in  his  de- 
mesne as  of  fee,  of  and  in  the  said  tenements,  with  the  appurtenances, 
and  being  so  seised,"  ficcj 

5.  Seisin  in  [^See  the  commencement^  ante^  241.] — For  that  whereas  the  said  A.  B. 

fee,  &c.  in 

husband  and      -  ,       .  ■  ,. . *  ■         ■■  , 

wife,  in  right 

ofthewife(rf.      (A)  2  Saund- 234.— As  to  the  state-    a.  b.  n.  1.     C.   D.  Pleader.  C.    35.    2 

ment  of  copyhold  and  customary  free-  Wils.  224.    They  seem  also  improper 

holds,  see  post  205  and  207.     Borough  in  pleading  a  reversion  on  an  estate  of 

English,  8  Wentw.  201.  Index,  and  of  freehold.     Co.  Lit  17.  b.  n.  4.   Plowd* 

seisin  in  gavelkind,  1  Burr.  326. — Of  a  191.  a. — Seisin  of  an   advowson,   &c. 

rent,  2  Kich.  C.  P.  350.--Of  an  advow-  "as  of  fee  and  right,"  1  East  488. 

son,  &c.  see  post,  250.  n.  e.  Thomp.  Ent.  203. — Seisin  by  disseisin, 

(c)  As   to  this  division,  see  2  Bla.  1  Saund.  55, 

Com.  103.  (/)  As  to  the  words,  «  as  of  fee,'* 

{d )  As  to  the  words  *'  seised,"  or,  see  Co.  Lit.  17.  b.    In  a  writ  of  right, 

«  possessed,"  see  Com.  Dig-  Pleader,  also  say,  «« and  right,"  5  East,  272.    2 

C.  85.  Co.  Lit.  17.  a.  Bos.  and  Pul.  570. 

(c)  2  Bla.  Com.  105,  6.     Heath  Max.  (^0  Dougl.  329.    1  Saund.  253.  n.  4. 

145.    If  the  estate  be  incorpoi-eal,  the  2  Saund.  235.  n.  2.  269.  283.  n.  1.  Hob, 

A%oi'ds,  *<  in   ins  demesne,"  are  to  be  12.  Heath'fl  Max.  146. 
omitted,  2  Bla.  Com.  106,    Co.  Lit.  If- 


^^^^P'^ 
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M)d  C.  his  wife,  before  and  at  tlie  lime  of  the  making  of  the  indenture  2.  estitk,  mm 
hereinafter  mentioned  were  (.eiscd  in  ihcir  demesne  as  of  fee,  in  right  '^xJiiIbt" 
•f  the  said  C.  ofajid  in  the  tcnementa,  with  the  appurtenances  herein- 
after mentioned  to  have  been  demised,  to  wit,  at,  ts'c  and  being  so 
seised,  Sec.    [/fere  state  the  lease  by  husband  and  wj/e,  and  the  cove' 
nants,  the   leeaee'a  ciUTy,  and  i/ie  filaiiiciff's   derivative  title,  iSi'c.     Jf 
the  acisin  mftc  in  right  if  the  v^ife  be  atated  aa  a  conaeijuence  of  a  con- 
■veyanee,  iS-c.  the  atatemem  is  asfolh^ua  : — "  Whereupon  and  whereby 
the  said  A.  B.  and  C.  his  wife,  tlien  and  there  became,  and  were,  and 
from  "ihcnce  hiihcito  have  been,  and  still  are,  seised  in  their  demesne      [  *  351  ] 
as  of  fee  in  liglit  of  the  said  C.  (h)  of  and  in  tbe  said  tenements,  with 
the  appurtenances,  and  being  so  sviscd,  &cc.J 

For  that  whereas  our  sovereign  lord  the  now  king,  on,  fJc  at,  Es'c  fi-  Seisin  in 
was  and  still  is  seised  in  his  demesne  as  of  fee,  in  riglit  of  his  crown  ^^  «c"*Dora- 
of  England,  of  and  in,  &c.  to  wit,  at,  &c.  tion  (<;. 

[_See  the   commencement,  ante,  241.] — For  that  whereas  one  E.  F. ''■Seisinlii 
before  and  a:  tne  time  of  the  making  of  the  indenture  hercinafier  men-'*'  '  '' 
tioncd,  was  seised  in  his  dcmesite  as  of  fee  tail,  (or,  if  a/iecial  entail^ 
eddy  "  that  is  to  say,  to  him  and  the  heirs  luwfuilyr  issuing  of  tlie  body 

of  him  the  said  E  F.  on  the  body  of ,  to  bi;  begotten,  {or,  "  of  the 

bodies  of  the  said  E,  F.  and  of ,"  Sec  )  of  and  in  ihe  tenements, 

with  the  appurtenances  hereinafter  nicritioned  to  have  been  demised, 
to  wit,  at,  Sec.  and  being  so  seised,  &c. —  [.Were  aetfurth  the  lease,  EJ'c, 
and  litaimiff'a  derivative  title.  iJc.-^If  the  aeiein  in  tail  be  iCaCed  as  a 
eonxyacnce  of  a  conveyance^  tJ'c.  the  statement  is  as  fullowH  :— 
■"  Whereupon  and  whereby  the  said  E.  F.  then  and  tberc  became,  and      [  •  252  ] 


(,K\  If  this  consequence  be  tnlstated,  ted  as  induce  ment,  the  commence  ment 

the  dcclaraliuii,  &c.  will  he  bad  un  spe-  oftlic  estate  tall  need  not  in  general  be 

•tal   demurrer,  Duugl.   329.   led  guiere  stated,  tliou^li  it  il  otherwise  in  a  plea, 

mde  Plow.  191.  ».  C.  D.  Ple.idi;i',£.  19.  C.  3 5.-ln  pleading: 

(i)  As  lo  ll^e  statement  of  seisin  in  seieln  of  an  ebtale  by  gift,  to  husband 

the  Sing,  see  I  Saund.  187  n.  1.  Dyer,  and  wife,  and  to  the  lieirs  of  ttie  body 

85.  b.  — It  must  be  shewn  qua  jure,  Ihe  of  the  wile  by  the  husband  begotten,  as 

king  Is  seised,  whether  in  riglit  of  his  the  wife  has  an  estate  in  special  tail, 

crown,  duchy  of  Lancaster,  &C.2  Bla.  aiid  the  husband  only  an  estate  for  life. 

Com.  105,  6.  4  Mod,  355.  Heath's  Mas.  it  should  be  alleged,  "  that  the  hus- 

14fi. — As  lo  the   pleading  a  Belsin  in  a  band  and  wife  weie  seised  together, 

Coipojalion  sole  or   aggreivate,  see  1  and  to  the  lielr^  of  the  body  ofltie  wife 

Saund.  187.  n.  1.    2  Saund.  310.  317.  in  her  ri^hl,"  and  not  that  they  were 

319.  n- 4.    Thump.   Ent.  303.  and  (be  seised  of  the  frcehi>td,  or  fee  tail.    Co. 

precedenlq,  1  Saund.  106.    Foph.  163.  Lit.  26.  a-  n.  1.     It  Is  not  necessary  to 

k.  Bro.  Red.  4!i0.  3.<-ev  die  continuance  of  the  life  of  die 

(i)  1  Saund.  255.    2  Rich.  C.  P,  350.  tenant  in  tail,  or  of  the  estate  tail.     1 

■^InadecUratioD,  when  the  title  is  ^ta-  Saund.  !^35,  b,  n,  8. 


igO  B8CLARATI0N8  IN  -COVEKANT. 

3.  ESTATSyAWiYas,  and  ^m  thence  hitherto  hath  been  and  still  la  seised  lA  his  de- 
*nrTwa^?^  mesne,  as  of  fee  tail  of  and  in  the  said  tenements,  with  the  appurte- 
nants/*] 


3.  Seisin  for 
Ufa  (/> 


.  [^See  the  commencement^  ante,  241;] — For  that  whereas  one  E,  F. 
before  and  at  the  time  of  making  of  the  indenture  hereinafter  men- 
tioned, was  seised  in  his  demesne  as  of  freehold,  for  the  terni  of  his 
natural  life,  (or,  <<  for  the  term  of  the  natural  life  of  G.  H.*')  of  and  in 
the  tenements,  with  the  appurtenances  hereinafter  mentioned,  to  have 
been  demised,  to  wit,  &c.  and  being  so  seised,  &c.>— [/fere  set  forth 
the  leoBC^  Ufc,  If  the  seisin  for  life  be  stated  as  a  consequence  qf  a 
conveyance^  ifc,  the  statement  is  as  follovrs ;— ^<  Whereupon  and 
whereby  the  said  £.  F.  then  and  there  became,  and  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  seised  -in  his  demestie  as  of 
freehold,  for  the  term  of  his  natural  life^  ck  and  in,''  ficc] 


9.  The  like  by     ^^^  that  whereas  one  £.  F.  before  and  at  the  time  of  the  making 
•  rector,  in     of  the  indenture  hereinafter  mentioned  was  and  still  is  rector  of  the 
church  of  — ,  in  the  county  of  ■■  , and  as  such  rector  then  was. 


rig'ht  of  his 
rectory  (m). 


and  thence  hitherto  hath  been,  and  still  is  seised  in  his  demesne,  as  of 
fee  in  right  of  his  said  church,  of  and  in  the  tenements  hereinafter 
mentioned  to  have  been  demised^  to  wit,  at,  &c. ;  and  being  so  seised^ 
Sec— -[{^^t^  seisin  be  stated  as  a  consequence  <(f  a  conveyanc'ef  the  ai* 
legation  will  nearly  resemble  that  in  the  last  firecedent,'] 

10.  Tenancy         *\^Se€  the  commencement^  anre,  24 1  .]—^For  that  whereas  one  E.  F; 

^  curtesy,  or  before  and  at  the  time  of  the  making  of  the  indenture  hereinafter  men* 

[  *  253  J      tioned,  was  seized  of  the  tenements  hereinafter  mentioned  to  have 


(/)  See  the  form,  1  Saund.  23t  C. 
p.  Pleader.  C.  35.  Co.  Lit.  42.  a.  In 
a  declaration,  when  tho  title  is  stated 
merely  as  inducement,  it  is  not  neces- 
sary to  shew  the  commencement  of  the 
estate  for  life,  but  it  is  otlierwise  in  a 
plea,  C.  D.  Pleader,  C  35.  £.  19.  1 
Saund.  187.  n.  1.  8  T:  R.  488.  Unless 
the  cestui  qui  v/e  be  a  party  to  the  ac* 
tioR,  or  no  title  be  derived  under  him, 
It  must  be  averred  that  be  was  living 
at  the  time  the  cause  of  action  accrued, 
as  to  which  averment,  see  1  Saund* 
235.  n.  8.  2  Bla.  Com.  120.  In  plead- 
ing a  lease  for  life,  which  passes-  by 
livery  and  seisin,  no  entry  of  the  lessee 
sliould  be  stated,  11  Co.  52.  b. 

(m)  See  the  precedents,  Winch. 
Ent.  1161.    WUies.  283.    Foph.  163. 


2  Saund.  235.  n.  2.  The  averment  of 
the  continuance  of  the  rector's  life 
when  ueces8ary>  will  be  as  in  Wiachr 
11«2. 

(«)  See  3  Bk.  Com.  126.  3  B.  and 
P.  652, 3.  For  preSbdents,  see  2  Rich. 
C.  P.  350.  1  East.  213.  1  Saund.  250. 
256.  RasL  Ent.  580.  b.  In  a  declara* 
lion,  when  the- title  is  stated  merely  as 
inducement,  the  above  fi>rm  will  suf- 
fice, but  in  a  plea  it  is  in  general  ne- 
cessary to  shew  the  commencement  of 
the  title  as  in  some  of  the  precedents 
referred  to.  As  to  pleading  tenancjlL 
by  dower,  see  2  Saund.  423. 305.  b.  n. 
13.  3  East.  276.  Vin.  Ab.  tit. 
Dower,  M.  a«  pl^  25,  &c*  Free  Bench, 
5  East.  273. 


SITLE  rLBAOBD.  jj 

been  derniied  in  his  demesne,  as  of  freehold,  for  the  term  of  hU  life,  2.  uri-n,  * 
Ks  [cnani  Uiereof,  by  ilic  law  of  En^'land,  to  wit,  at,  &c.  and  being  so  ' 
seised,  Sec  [^^f'the  aetsm  be  ataceilat  a  dtrivatrve  titie,  alale  the  tuar- 
riagf,  birth  of  a  child,  and  death  of  the  wife,  a*  in  3  Rich.  C.  P.  350.] 
"  Whereupon  and  whereby  the  said  E.  F.  then  and  there  became,  and 
was,  and  frgm  thence  hitherto  hath  been,  and  still  is,  seised  in  hia  de- 
mesne as  of  freehold,  of  and  in  the  said  tenementa,  with  the  sppurte- 
nsnccfi,  for  the  term  of  his  life,  as  tenant  thereof,  by  the  law  of  £ng* 
Uuii'lO  wit,  at,"  &c     [5«  the  firecedeni,  2  Rich.  C.  P.  3S0.J 


[Sre  the  commeneemtnt,  ante,  241.] — For  that  whereas  the  said  E.  F.  U-  By  wiig- 
before  and  at  the  time  of  the  making  of  the  indenture  of  demise  here-  "„ 'oTleuor"' 
inafteTiDentioned,was  lawfully  possessed  (/()  of  the  tenements,  with  the  beln^iter- 
appurtenances,  •hereinafter  mentioned  to  have  been  dcnused  to  the  said  i"""  *(f""'* 
C  D.,  that  is  to  say,  for  the  residue  and  remainder  of  a  certain  term  of      r*  3S4  ] 

I  years,  commencing  from.  Etc.  (7)  to  come,  and  unexpired  there- 
in, to  wit,  at,  he.  and  being  so  possessed  thereof,  he  the  said  E.  P.  on, 
&c.  at,  Sec.  aforesaid,  by  a  certain  indenture.  Sec.  as  ante,  S4I  (r).  ^ 
the  fiaaettion  of  the  retidue  ef  the  term  be  stated  a*  a  conteguence 
tf  an  ataignment,  iS'c.  the  statement  it  a»  follow*  ;— «  Whereupon 
and  whereby  the  said  A.  fi.  became  and  was,  and  froio  thence  hitherto 
hath  been,  and  still  is  possessed  of  the  said  tenements,  with  the  ap- 
punenances,  for  the  residue  and  reraoinder  of  the  said  term  therein, 
then  to  come,  and  unexpired,  to  wit,  at,  tec.  aforesaid." 


(d)  Wlien  the  iction  is  at  the  suit  of  (p)  The  word  "poueised,"  and  not 

the  aui^ee  of  a,  lessor  vrho  wm  *  ler-  "  interested,"    must    be    adopted,    1 

mor,  or  by  the  executor  of  »uch  lessor  Show.  106.     1  Saund.  251.  n.  1, 106.— 

far  rent  due  after  his  deatb,  it  is  neces-  2  Saund.  176.  n.  5. — unless  when   (he 

sary   in  order  to  shew  the  pUintifT's  term  is  in  reveraon,  1  Saund.  251.  n.  I, 

tight  of  action,  to  sute  the  lessor's  ti-  2  Saund.  176.  n.  5.  in  which  caae  the 

tie  sa  above,  and  the  assij^ee  must  set  interest  is  to  be  described  as  poii.  358. 

forth  all  the  meitie  ussignmenU  of  the  n.  b. 

term  dawn  to  himself,  though  we  hsve  (?)  Sometimes  the  precedents  mere^ 

seen  it  is  otherwise  in  a  declu-atian  1y  state,  "  that  Is  to  say,  for  the  resi- 

sfoi'niitheassii^eeora  term,  1  Saund.  due  of  a  certain  term  of  years,  whereof 

113.  n.  1.  ante, 244.  n.  u,  Chft.  121.  ^—  years  and  upwards  were  then  to 

3.     But  it  seenis  unnecesisry  to  shew  come    and  unexpired  ;"    inserting   a 

that  the  assifpiments  were  by  deed  or  number  of  years   sufficient   to   shew 

i^ed.     1  Saund.  334.  n.  3.— 376.  n.  that  the  reversion  was  in  the  lessor, 

k  and  3.     This  concise  mode  of  slating  and  this  mode  seems  aufhcient,  the  les> 

*he  ioterest  it  sufhcient  when  the  title  lor's  title  beini^  merely  inducement. 

i_  pleaded  a«  inducement,  C.  D.  Plea-  (r)  As  to  the  statement  of  a  tenancy 

ler,  E.  19.  C.  35.  Co.  Lit.  17.  a.— As  from  year  to  yesr,  see  the  next  prece- 

D  pleading'  pusscssion  of  a  term   in  dent,  and  in  Fleas  in  Trespass  and  Re- 

ieht  of  a  «t/f,  see  Plowd.  191.  a.  #«/  plevin,MaLEni.  5R    J  Went w.  38. 64. 
vi'tic  Dougl.  339.  ante,  S50j 


I9B  DECLARATIONS  IN  COVENANT; 

"2.  ESTATR,  ATTD      FoF  that  whcress  before  and  at  the  time  of  making  the  indenture 
QUANTITY  OF  hereinafter  mentioned,  to  wit,  on,  ^c,  at,  feJ'c.  one  E.  F.  demised  the 

12.  By  execii-  tenements,  with  the  appurtenances,  hereinafter  mentioned  to  the  said 

tor  ot  lessor,  Q^  jj^  deceased,  his  executors,  administrators,  and  assie;ns.  To  hold 
tenant  from  ,  .  ,  *-i    tt    ,  •  ,     .   •  ,         • 

year  to  year,    ^"^  same  to  the  said  Ur,  H.  his  executors,  admmistrators,  and  assigns, 

for  breach  of  from,  ts'c.  for  one  year  thence  next  ensuing,  and  fully  to  be  complete 

lease  for  21      ^"^  ended  ;  and  so  from  year  to  year,  for  so  long  time  as  they  the  said 

years,  granted  E.  F.  and  G.  H.  should  respoctively  please  i  by  virtue  of  which  said 

b^  him  (tf).       demise,  the  said  G.  H.  entered  into  the  said  tenements,  with  the  ap* 

purtenances,  so  to  him  demised,  as  aforesaid,  and  became  and  was 

possessed   thereof,  and  being  so  possessed  thereof,    heretofore,  and 

[•  255  ]      during  the  continuance  of  the  said  demise,  to  wit,  *on,  &c.  at,  &c.  by  a 

certain  indenture  then  and  there  made  between  the  said  G.  H.  of  the 

one  part,  and  the  said  C.  D.  of  the  other  part,  the  counterpart,  &c.— 

[^Here  state  the  lease  to  the  defendanty  which  was  for  twenty^one  years 

"-^the  covenants^  reference  to  the  lease,  entry  of  the  lessee,  the  death  of 

the  testator,  duriftg"  the  continuance  of  the  first  demise,  liaving  made 

his  ivill'i  and  thereby  appointed  plaintiff  executor,  that  he  proved  the 

will,  and  thereby  became  possessed  of  the  interest  in  the  first  demise^ 

and  then  averring  the  breaches  of  covenant  during  the  continuance  of 

the  first  dcmiseJ^ 

13.  Induce-  For  that  whereas  before  and  at  the  time  of  the  making  of  the  de- 
ment that  the  mise  hereinafter  mentioned,  and  from  time  whereof  the  memory  of 
inised  were'  "^^"  ^^  "^^  ^'-^  ^^®  contrary,  the  tenements  hereinafter  mentioned  to 
copyhold,         have  been  demised,  were  and  still  are  situate  within  the-  manor  of 

»or  was*se1sed '  ^"  ^'^^  county  of  ,  and  parcel  of  the  said  manor  and  custo- 

in  fee  («).         mary  tenements  thereof,  demised  and  demisable,  by  copy  of  the  court 

rolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  or  by  his  stew- 
ard of  the  court  of  the  said  manor  for  the  time  being,  to  any  person  or 
persons  willing  to  take  the  same  in  fee  simple  or  otherwise,  at  the  will 
of  the  lord  of  the  said  manor,  according  to  the  custom  of  the  said  ma- 
nor, to  wit,  at,  c?'c.  aforesaid.     And  whereas  also  heretofore,  to  wit,  on, 

^c, ,  then  being  lord  of  the  said  manor,  at  a  special  court  baron  of 

him  the  said ,  so  then  being  lord  of  the  said  manor,  as  aforesaid^ 


(j)  This  precedent  was  holden  g-ood  of  the  lord,*'  see  1  Saund.  348.  n.  9.  Co.. 

on  demurrer,  in  Mackey  v.  Mackr^th,  Lit.  58.  a.  n.  l.—and  as  to  pleading  an 

Hil.  1785.  K.  B.  M.  S.  Mr.  J.   Ash-  admittance,  see  Vin.  Ab.  Copyhold,  U. 

hurst's  Paper  Bonks,  vol.  xxi.  110. ;  see  b. — and  of  copyhold  in  general,  C.  D." 

also  3  Wentw.  461.  Pleader,   E.  19.     4  Co.  Rep.  222.  b. 

(0  As  to  the  mode  of  describing  When  ihe  title,  as  in  this  case,  in  cove- 
copyhold  of  inheritance,  or  a  less  es-  nant  is  pleaded,  merely  as  inducement, 
tate,  see  1  Saund.  146,  7.  348.  n.  8.  IJ,  it  should  seem  that  it  may  be  stated  in 
146.  Heath.  Max.  145.  and  see  the  a  more  concise  mode,  as  in  the  next 
precedent,  3  Wentw.  449. — As  to  the  precedent ;  see  Com.  Dig.  Pleader,  E. 
necessity  for  the  words,  **  at  the  will  19. 


TlTI.E   PLEADEP. 
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tlien  and  tliere  holtlen  in  and  for  the  said  manor,  before  —  (u),  the  9-  m"'"'";.  *'n» 
then  depii!y  'steward  of  ilic  courts  ol"  the  sdid  manor,  by  copy  of  ihe  |.,,-,:bki,t. 
court  roll  of  the  said  manor,  according  to  tlie  custom  of  the  said  ma-  ['  256] 
nor,  by  his  said  deputy -steward  (granted  the  said  customary  tenement, 
■with  the  appurtenances,  to  the  said  E.  F,  to  hold  the  same  to  him  the 
Mid  E.  F.  his  heirs  and  assigns  for  ever,  by  copy  of  the  court  roll  of 
the  said  manor,  at  the  will  of  the  lord  of  the  said  manor,  according  to 
the  custom  of  the  said  manor.  By  virtue  of  which  said  gram  he  the 
said  E-  F.  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  enter* 
ed  (to)  into  the  said  customary  tenements,  with  the  appurtenances,  and 
became  and  was  seised  thereof  in  his  demesne  as  of  fee  (r)at  the  will 
of  ihe  lord,  according  to  the  custom  of  the  said  manor,  and  continued 
so  thereof  seized,  until  the  time  of  his  decease,  (or  surrender,  i^c.  ac- 
cording to  the  fact,)  hereinafter  mentioned.  And  the  said  E.  F.  bcin^ 
ao  seised  of  the  said  customary  tenement,  with  the  appurtenances  as 
aforesaid,  heretofore,  to  wit,  on,  Sfc.  at.  Sfc.  by  a  certain  indenture 
then  and  there  made  between  the  said  E.F.  of  the  one  part,  and  the 
said  C,  D.  of  the  other  part,  one  part,  &c.  [Wwc  atate  the  prcfert,  co- 
-uenanta,  reference  to  the  Itate,  and  cnlry  o/ieasee,  aa  in  the  firecedtnl, 
ante,  1l^\,and  then  tlate  the  turrender,  ^c.  aceeording  to  the  Jact  at 
fioai^} 

That  whereas  before  and  at  the  time  of  making  the  demise  herein-  H-  TTie  like 
after  mentioned,  one  E.  F.  was  seised  in  his  demesne  as  of  fee,  at  the  J."!^^*^  f  ^| 
will  of  the  lord  of  the  manor  of  ',  in  the  county  of  ',  according 
to  the  custom  of  the  said  manor,  of  the  tenements,  with  the  appurte- 
nances hereinafter  mentioned  to  have  been  demised  to  the  said  C.  D. 
the  same  tenements  with  the  appurtenances  ihcn  and  still  being  part 
and  parcel  of  the  said  manor,  and  a  customary  tenement  thereof  de- 
mised and  demisable  by  the  copy  of  the  court  rolls  of  the  said  manor, 
by  the  lord  of  the  said  'manor,  or  by  his  steward  of  the  court  of  the  r»^\ 
said  manor,  for  the  time  being,  to  any  person  or  persons  willing  to  take 
the  same  in  fee  simple,  or  otherwise,  at  the  will  of  the  lord  of  the  said 
manor,  according  to  the  custom  of  the  said  manor,  to  wit,  at,  &c.  and 
being  so  SLised,  he  the  said  E.  F.  heretofore,  to  wit,  on,  U'c.  at,  U'r.  by 
a  certain  indenture,  isfc.  [_Seate  the  lease  and  reference  at  ante,  241, 
defendanl't  entry  at  ante,  243,  the  /ilainliff''s  derivative  title,  and 
breach  of  cotsenanta^ 


(u)  It  if  necessary  to  sUte  the  stew-  of  rreehold  for  the  tenn  of  his  life  at 

>rd'i  Dime,  Cra  Eliz.  392.    VId.  Ab,  the  will  of  the  lord  of  the  uid  manor. 

:.  Copyhold,  U'  b.  pl.'3  &5.  according  to  the  custom  of  the  said 

(iv)   An  entry    should   be    averred  manor."     1  Sauod.  147. 

■ough  it  U  not  trsTersable,   1  Saund.  (7)  See  the  notes  to  the  Uit'pree«- 

A7.  n.  3.  dent.— Ab  to  this  form,  4  Co.  23.  >. 

ix)  1  Saund.  14fi,  7.  or  if  Ibr  &fi  "  n  Vio.  Ab.  Copyhold,  U-  b. 

VoL.n.  3B 


i%4^  SECLARATOVS  IN  COVENANT. 

S.  issTATK,  ABTD     FoF  that  whcrcas  before  and  at  the  time  of  the  making  of  the  demise 
QxrAjnm  OT  hereinafter  mentioned,  and  from  time  whereof  the  memory  of  man  is 

1KTEBE6T.  ' 

15.  Cttstomary  not  to  the  contraiy,  the  tenements,  with  the  appurtenances  hereinafter 
freehold  {z),    mentioned  to  have  been  demised  to  the  said  C.  D.  were  and  still  are 

situate  within  and  parcel  of  the  manor  of ,  in  the  county  of  > , 

and  customary  tenements  thereof,  and  during  all  that  time  descendi- 
ble, and  which  have  descended  from  ancestor  to  heir,  as  of  the  heredi- 
tary right  of  the  tenants,  called  tenant  right,  held  of  the  lord  of  the 
naid  manor  for  the  time  being,  as  of  that  his  manor  by  divers  rents  and 
certain  services,  according  to  the  custom  of  the  said  manor.  And  that 
one  £.  F.  before  and  at  the  time  of  the  making  of  the  demise  herein* 
after  mentioned,  was  and  from  thenceforth  until  and  at  the  time  of  the 
making  of  the  indenture,  &c.  (the  conveyance  under  which  the  plaintiff 
claima)^  hereinafter  mentioned,  was  seised  of  and  in  the  said  customa- 
ry tenements,  with  the  appurtenances,  as  of  his  customary  hereditary 
estate,  in  form  aforesaid,  descendible  and  descending  according  to  the 
custom  of  the,  said  manor,  held  of  the  lord  of  the  said  manor,  as  of 
that  his  manor,  as  aforesaid.  And  the  said  £.  F.  being  so  seised^ 
thereupon  heretofore,  to  wit,  on,  8cc.  [^State  the  leascy  Isfc.  aa  usuai, 
the  lessee's  entry ^  fdaintiff^a  derivative  title^  and  the  breachea^ 


£•258]  *m*   ESTATE,  AND    TIMS   OF    ENJOYMENT,  (a) 

16.  Seisin  in        For  that  whereas  one  £.  F:  before  and  at  the  time  of  the  making  of 
™  '/i,^^^'*    ^^  indenture  hereinafter  mentioned,  was  seised  in  his  demeane  (c)  as 
of  fee,  of  and  in  the  reversion  of  a  certain  messuage,  &c.  with  the  ap- 
purtenances, immediately  expectant  upon  the  death  of  G.  H.  who  was 
seised  of  the  tenements,  as  of  freehold,  as  tenant  thereof,  by  the  law  of 
England.     And  the  said  £.  F.  being  so  seised  of  the  said  reversion  of 
the  said  tenements,  with  the  appurtenances,  he  the  said  £.  F.  hereto- 


(z)  As  to  the  statement  of  thts  es«  bis   demesne,"  but  other  precedents 

iate,  and  the  nature  thereof,  see  3  B.  omit  them.    Winch.  1103.     1  Saund. 

and  P.  378.  5  East.  51.  8cc.  7  East.  305.  106.  When  a  reversion  depends  on  an 

and  see  precedent,  9  Wentw.  124. 126.  esUte  for  years,  pleading  either  seisin 

(a)  As  to  this  diTision,  see  2  Bla<  in  demesne  as  ef  fee,  or  seisin  as  fee» 

Com.  163.  will  be  proper ;  but  if  the  reversion  de* 

(3)  See  the  precedent,  with  notes,  1  pend   on    an  estate  of  freehold,  the 

Saund.  250.  &c.    2  Bos.  and  Pul.  574.  words,  •*  in  hit  demetne"   should  be 

—Attornment  of  tenant  need  not  be  al-  omitted  ;  Plowd.  191.  a.—Co.  Lit.  17. 

le^ed,    2  Saund.  305.  b.    13.    Dougl.  b.  n.  1.  ;  see  also  Com.  Dig.  tit.  Plea- 

283.    See  a  precedent  stating  a  rever-  der,  C.  35.    Doc.    Pla.  287.    As  to 

sion  after  an  estate  tail,  2  Saund  235.  pleading  a  reversion  in  general,  see  1 

(c)  The  precedents  in  Saund.  250.  Saund.  234.  n.  ^,  4k. 
Co.  £nt.  708.  b.  contain  the  words  "  in 
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fore,  to  wit,  on,  kc.  ati  &c.  by  his  certain  indenture  made  between,  3.  WTit*,  An 

&c.  £Jfrre  Half  the  indenlure  containing  a  demitf  to  J.  K,  for  twenty-   ^^^^!L 

one  yean,  to  commence  t^fter  tke  death  qf  the  tenant  for  life  :  then  mate 

the  lei*ee'»  interest  in  the  leate,  atfollo-aia  :] — By  virtue  of  which  said  ^^-  Interett  in 

demise  the  said  J.  K..  then  and  there  became  and  was  pOBsessed  of  the  ^^^  in  Artfl 

interest  of  the  said  term  expectant  upon  the  death  of  the  said  G.  H.  m  W. 

And  the  said  J.  K.  being  lo  possessed  of  the  interest  in  the  said  terra, 

and  the  said  E.  F.  being  so  seised  of  the  reversion  thereof,  expectant 

upon  the  death  of  the  said  G.  H.  he  the  said  E.  F.  afterwards,  to  wit, 

on,  &c.     [^Nere  ttafe  bargain  and  tale,  ^e.  by  P..  F,  to  the  plaintiff', 

and  attignment  by  J.  K.  the  tetaee,  to  C.  D.  the  defendant,  iff  the  inte- 

rett  in  *the  term,  to  commence  on  the  death  of  G.  H.  :  then  state  the      [  •  359  ] 

death  of  G,  H.,  the  entry  of  C.  D.  at  tenant,  and  the  teisiti  of  the 

reversion  by  A.  B.  the  plaintiff,  and  the  rent  in  arrear,  §V, 

rSiate  the  tetain  of  the   lord,  and    that  at  a  eottrl    baron,  &c.  he  *^-  ?*?"'?- 
.T    ,  -,  ...  %,    „    dennfee  ma 

granted]  the  satd  tenements,  with  the  appurtenances,  to  one  G.  H.  copybold  («], 

for  the  tenn  of  his  life,  and  the  remainder  thereof  after  the  decease  of 

the  said  G.  H.  to  one  E.  F.  and  his  heirs  for  eyer.     By  virtue  of 

which  said  grant  he  the  said  G.  H.  entered  into  the  said  tenements, 

with  the  appurtenances,  and  was  seised  thereof  in  his  demesne  as  of 

freehold  for  the  term  of  his  life,  at  the  will  of  the  lord,  according  to 

the  custom  of  the  said  manor,  the  remainder  thereof  belonging  to  th« 

lEud  E.  F.  and  his  heirs.     And  the  said  G.  H.  being  so  seised  thereof, 

and  the  remainder  thereof  belonging  to  the  said  £.  F.  and  his  Imrs  as 

aforesaid,  he  the  said  £.  F.  &:c. 


IV.  ESTATE,  AND  KUHBSa  OP  OWHER8.  (/') 

At  to  the  number  of  oionera,  tee  3  Bla.  Com.  103.  175  to  195. — Att 
Mate  it  in  teveralty,Jointenancy,coflarce7tary,  oi 


^/n  all  the  foregoing  firecedeata  the  ettate  having  been  described  at  19.  An 
inaeveralty,  it  will  be  merely  neceetary  here  to  give  the  form  of  plead-"* '^''" 
ing  (g-)  in  the  case  ^fan  estate  in  fee  in  the  husband  and  wife  in  right 
t)f  the  iinfe,v)hen  the  wife  survives,  and  which  it  asfollowt  .'—[And  the 
■aid  £.  F.  and  G.  his  wife,  being  ta  seised  of  the  said  rcverutHi  as 


(d)  Ai  to  the  laterette  termim.  Me  1  plexUng  ■  remainder  in  &e  of  a  &ee- 

Saoiid.  251-  n.  1.  ante,  304.  n.  n.    3  hold  esute,  3  Saund.  335. 

iiund.  lr6.n.3^1Siund.  106.    Clift.  (/)  2  Bis.  C.  103. 

>t.  333.  C  j-)  See  die  next  foriD  ac  to  sole  aei- 

\e)  As  to  this  precedent,  lee  1  Saund.  liu  by  surnvorsllip  in  caie  of  a  jointe- 

uiS-7,  and  notci,— See  the  node  of  nancy. 


>e^tat* 
iralty. 


^96  BBCLARATIONS  IK  OOVENAKT. 

4. 12STATS,  Axm  aforesaid,  he  the  said  £.  F.  afterwards,  to  wit.  on,  Src.  at)  &c.   afore* 

yuMBEB  OP    gaidj  died,  and  the  said  G.  then  and  there  su.  vived  hira.     Whereupon 

[  •  260  ]      and  whereby  she  the  said  G.  then  and  •there  became,  and  was,  and 

still  is,  sole  seised  of  the  said  reversion,  with  the  appurtenances,  in 

her  demesne  as  of  fee.  (h) 

20.  Estate  in  ^or  that  whereas  before  and  at  the  time  of  the  making  of  the  inden- 
jointenancy  ture  hereinafter  mentioned,  E.  F.  and  G.  H.  were  seised,  as  jointcnants 
of  one  ^and*  *^  ^^^^^  demesne  as  of  fee,  of  and  in  the  tenements,  with  the  appurtcnan- 
Bole  seisin  of  ces  hereinafter  mentioned  to  have  been  demised  to  the  said  C.  D. ;  and 
ttie  survivor*  being  so  seised  thereof  heretofore,  to  wit,  on,  &c.  at,  Sec.  by  a  certain 

indenture  then  and  there  made,  between  the  said  E.  F.  and  G.  H.  of 
the  one  part,  and  the  said  C.  D.  of  the  other  part,  the  counterpart,  &c. 
[Here  set  out  the  lease  as  usualy  the  reference  to  it^  and  the  lessee's  entry^ 
and  then  state  the  death  and  survivorship  as  follows  : — ]  And  the  said 
C.  D.  being  so  possessed  of  the  said  demised  premises,  with  the  ap- 
purtenances, for  the  said  term  so  to  him  thereof  granted  as  aforesaid, 
and  the  reversion  thereof,  after  the  expiration  of  the  said  term  belong- 
ing to  the  said  E.  F.  and  G.  H.  afterwards,  and  in  the  lifetime  of  the 
said  G.  H.  aiid  during  the  said  term,  by  the  said  indenture  granted, 
to  wit,  on.  Sec.  at,  Sec.  the  said  E.  F.  died  so  seised  of  the  said  rever- 
sion of  and  in  the  said  demised  premises,  with  the  appurtenances,  as 
aforesaid,  and  the  said  G.  H.  then  and  there  survived  him,  whereup- 
on and  whereby  the  said  G.  H.  then  and  there  became  and  was  sole  (f) 
seised  of  the  said  reversion,  of  and  in  the  said  demised  premises, 
with  the  appurtenances,  in  his  demesne  as  of  fee,  and  being  so  seised,  Sec. 

21.  Estate  in        ^°^  ^^^^  whereas  before  and  at  the  time  of  the  making  of  the  in«r 
coparcenary,    denture  hereinafter  mentioned,  £.  F.  and  G.  H.  were  seized  in  their 

demesne  as  of  fee,  of.  and  in  the  tenements,  with  the  appurtenances 
hereinafter  mentioned  to  have  been  demised  to  the  said  C<  D.  as 
r  *  361 1  daughters  and  co-heirs  (k)  of  *one  J.  K.  deceased.  And  being  so 
seised  heretofore,  to  wit,  on,  Sec.  at,  Sec.  by  a  certain  indenture  then 
and  there  made.  Sec.  ^Jf  the  estate  in  coparcenary  be  stated  derivU' 
tivelyfrotn  thefathe^y  it  is  described  as  follows : — ^  For  that  whereas  be- 
fore and  at  the  time  of  the  making  of  the  demise  hereinafter  mention- 
ed, one  J.  K.  was  seized  in  his  demesne  as  of  fee,  of  and  in  the  tene- 
ments, with  the  appurtenances  hereinafter  mentioned  to  have  been  de- 
mised. And  being  so  seised,  he  the  said  J.  K.  heretofore,  to  wit,  on» 
^c.  at,  ^c;  by  a  certain  indenture  then  and  there  made,  Sec.  \^Herc 
*€t  forth  the  demise  to  C.  D*  the  defendant^  the  covenants,  the  re- 


(A)  See  this  precedent,  1  Saund.  253.        (J^)  In  1  Saund.  255.  and  Winch, 

— and  as  to  the  allegation  of  sole  seisin  1163.  the  parceners  are  described  a 

in  general,  2  Saund.  10  n.  14.  co-heirs  ;  but  according  to  Co.  Lit. 

(0  See  the  last  notei  and  2  Saund.  163-4.  and  2  Bla.  Com.  187f  ail^par^ 

10.  n*  14.  cepers  nuke  but  (me  heirt 
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Jerencc  to  the  leascy  and  the  leasee* a  entry ^  and  then  state  the  death  ^'^^'^^'^^^^^^ 

■%s  rr  -M^  H  F  n.  O  V 

of  the  lessor y  and  descent  to  the  cofiarcencra  as  follows  ;— ]  And  the  owsius. 
said  C.  D.  being  so  possessed  of  the  said  tenements,  "with  .the  appur- 
tenances, and  the  reversion  thereof,  after  the  expiration  of  the  said 
term,  belonging  to  the  said  J.  K.  and  his  heirs,  he  the  said  J.  K.  af- 
terwards, to  wit,  on.  See.  at,  8cc.  died  so  seised  of  the  said  reversion  as 
aforesaid ;  whereupon  and  whereby  the  said  reversion  of  and  in  the 
said  tenements,  with  the  appurtenances,  descended  and  came  to  the  said 
E.  F.  and  G.  H.  as  daughters  and  co-heirs  of  the  said  J  K.  Where- 
upon and  whereby  the  said  E.  F.  and  G.  H.  then  and  there  became, 
and  were,  and  still  are  seised  of  the  said  reversion  of  and  in  the  said 
tenements,  with  the  appurtenances^  as  of  fee. 

For  that  whereas  before  and  at  the  time  of  the  making  of  the  in-  22.  Tenancy 
denture  of  demise  hereinafter  montioned,  one  E.  F.  was  seised  in  his"^^^"^™^"^®' 
demesne  as  of  fee,  of  and  in  one  undivided  moiety,  the  whole  into  two 
equal  moieties  to  be  divided,  of  and  in  the  tenements,  with  the  appur- 
tenances hereinafter  mentioned  to  have  been  demised  to  the  said  C« 
D.     And  one  G.  H.  was  also  then  seised  in  his  demesne  as  of  fee,  of 
and  in  the  other  undivided  moiety,  of  and  in  the  same  tenements,  with 
the  appurtenances,  to  wit,  at,  &c.     And  thereupon,  "heretofore,  to  wit,      [  •  263  ] 
on,  &c,  at}  &c.     [^Here  state  the  lease  by  both  tenants  in  common.'^ 


V.  THE   TITLE,   AND   HOW   ACQUIRED. 

^State  the  seisin  of  the  lessor  and  the  lease  as  ante^  250,  and  the  les-  23.  Title  to 
see*s  entry  J  and  then  proceed  as  follows  :— ]  And  the  said  C.  D.  being  by  deTcen?iii 
-  fee  (m). 

(/)  See  the  precedent.  Winch.  1163. ;  1172.   It  must  be  shewn  Aow  the  plain^* 

■^how  to  describe  the  demand,  de  una  tiff  is  heir,  whether  as  son  or  daugh- 

medietate  oi  the  rent,  Carth.  289. — As  ter,  grandson,  cousin,  &c.    2  Saund. 

to  joinder  or  severance  in  action,  5  T.  45.  a.    5  East.  272.    1  Salk.  355.  and       ^  ^ 

R.  246.  that  he  was  heir  to  the  person  last 

(m)   It    must   in    covenant   by  an  seised,  Co.  Lit.  11.  b. — Vin.  Ab.  Heir, 

heir  on  the  lease  of  his  ancestor,  be  L.  pi.  14,  15.    1  Stra.  230.     In  3  B.  & 

shewn  that  the  lessor  was  seised  in  P.  453.  it  was  decided;  that  in  a  count 

fee,  Gilb.  Debt,  408,  409-10.— As  to  on  a  writ  of  right,  it  is  not  sufficient  to 

pleading  title  by  descent  in  general,  state  that  the  lands  descended  to  four 

€oe  2  Bl.  Com.  200  to  240.    Com.  Dig.  women,  «as  nieces  and  co-heirs  of  J. 

Pleader,  2  E.  1,  2.     Vin.  Ab.   Heir.  S."  without  shewing  how  ihcy  were 

See  the  precedent,  Co.  Ent.  708.  b.    2  nieces.— And  in  pleading  title  as  heir 

Saund.  418.    As  to  pleading  a  descent  to  an  uncle,  he  must  shew  how,  and 

in  tail,  1  Saund.  255. — The  like  as  co-  make  the  father  a  medium,  viz.  that 

he'ira^  id.  ibid,  9Rd  ante,  260,  1,    It  may  the  inheritance  descended  to  him  ta 

be  pleaded  that  B.  is  heir  to  A.  without  eomanguineo  et  h<rredi,  viz.  son  of  such 

saying  either  that  A.  is  dead,  or  had  an  one  who  is  brother  and  heir  to  the 

no  son,  2  SAUod.  305,  %,  q.  13.  Z  Lutiqr*  uncle  i  12  Mod.  619.    And  so  in  case 
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HEOLAIIATIONS  IN  COTBKANT. 


5.  TifB  TrrL9»  SO  possessed  as  aforesaid,  and  the  said  £.  F.  being  so  seised  of  the 
Ac^im*  *^*^  reversion  as  aforesaid,  he  the  said  E.  F.  afterwards,  to  wit,  on, 
&c.  at,  Sec.  aforesaid,  died  so  seised  of  the  said  reversion  of  and  in  the 
said  demised  tenements,  with  the  appurtenances  as  aforesaid.  Where-* 
upon  and  whereby  the  said  reversion  of  and  in  the  said  tenements  with 
C*  263]  the  appurtenances,  then  and  *there  descended  and  came  to  the  said  A, 
B.  as  son  and  heir  of  the  said  £.  F.  deceased,  and  thereby  he  the  said 
A.  B.  then  and  there  became,  and  was,  and  still  is,  seised  of  the  said 
reversion  of  and  in  the  said  tenements,  with  the  appurtenances,  in  his 
demesne  as  of  fee. 


%4.  BysuC' 

cession  of  a 
rector  on 
death  (n). 


S5.  By  mar- 
riage («). 


And  the  said  £•  F  being  such  rector  as  aforesaid,  and  so  seised  af 
aforesaid,  he  the  said  £.  F.  afterwards,  and  during  the  continuaance  of 
the  said  term,  to  wit,  on,  &c«  at,  &c.  died,  and  thereupon  afterwatds^ 
and  during  the  continuance  of  the  said  term,  to  wit,  on,  &c.  at,  &c.  th^ 
said  A.  B.  was  in  due  form  of  law  presented  to  the  said  rectory,  and 
lawfully  instituted  and  inducted  into  tlie  same.  Whereupon  the  said 
A.  B.  then  and  there  became,  and  was,  and  still  is,  rector  of  the  said 
rectory,  and  the  lawful  successor  of  the  said  £.  F.  therein  i  and  tho 
said  A.  B.  as  such  rector  as  aforesaid,  then  and  there  became,  and  from 
thence  hitherto  hath  been,  and  still  is,  seised  in  his  demesne  as  of 
freehold,  in  right  of  his  said  rectory,  of  and  in  the  said  premises  ia 
the  said  indenture  mentioned,  to  wit,  at,  &c. 

And  the  said  C.  being  so  seised  of  and  in  the  said  reversion  in  tho 
said  demised  tenements,  with  the  appurtenances  as  aforesaid,  she  the 
said  C.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  took  to  her  hus- 
band A.  B. ;  by  virtue  whereof  the  said  A.  B«  and  C.  then  and  there 
became  and  were  seised  of  the  said  tenements,  vdth  the  appurtenan*- 
ces,  in  their  demesne  as  of  fee,  in  right  of  the  said  C. 


of  a  descent  from  the  grandfather,  viz. 
as  son  and  heir  to  the  father,  who  was 
son  and  heir  to  the  grandfather,  12 
Mod.  619.*— But  between  two  brothers* 
a  descent  is  immediate^  and  title  may 
therefore  be  mjtde  by  one  brother,  or 
his  representatives^  to  or  through  ano- 
ther brother,  without  mentioning  their 
common  father;  and  the  son  of  one 
brother  may  claim  as  cousin  and  heir 
to  the  son  of  the  other  brother,  with- 
out naming  the  grandfather,  thus :  "  as 
son  of  Francis,  who  was  the  brother  of 
John,  who  was  the  father  of  Matthew ;'' 
3  Bla.  Com.  226.  Vin.  Ah.  Heir,  L.  1. 
pi.  18.  &c.  5  East  272.  As  to  stating 
descent  to  the  king,  4  Mod.  355,    As 


to  pleading  a  title  by  descent  in  a  eofiy- 
hold  estate,  see  4  Co*  22  b.  Vin.  Ab. 
Copyhold,  U.  b. 

(a)  As  to  the  statement  of  a  free- 
hold in  rig^ht  of  a  rectory,  ante,  253, 
This  concise  mode  is  adopted  in  ac- 
tions on  the  case  for  dilapidations.  See 
also  Mallory,  tit.  ^uare  impedit^  F.  1. 
&c.  3  B.  &  P.  444. 

(o)  See  the  precedent,  1 5aund.  253. 
—Pleading  a  sebin  in  fee  tail  in  hus- 
band and  wife>  by  marriage,  1  Saund, 
255.  2  Rich.  C.*P.  350-1.— Seisin  in 
fee  in  right  of  the  wife,  ante,  250. 
Tenancy  by  curtesy  by  husband's  8ur« 
yiving,  ante,  253.  Sole  seisin  in  wife 
by  her  surviyiog,  antCi  259« 
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And  the  said  E.  F.  beinw  bo  seised  as  aforesaid,  he  the  said  E.  F.  5-  tbb  titie, 
afterwards,  to  wit,  on,  Bcc.  at.  Etc.  enfeoffed  the  'said  A.  B.  of  the  said     *',^c"b^ 
tenemenls,  with  the  appurtenances  to  have  and  to  hold  the  same  to  the  35.  peoff. 
said  A.  B.  and  his  heirs  and  assiijns,  to  the  use  of  the  said  A.  B.  his  ment  (p). 
heirs  and  assijjns  for  ever.     By  virtue  of  which  said  feofTment  he  the      [  •  264  ] 
said  A.  O.  then  and  there  became  and  was  seised  of  and  in  the  said 
tenements,  with  the  appurtenances  in  his  demesne  as  of  fee.     And 
being  so  thereof  seised,  Stc. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  Bcc.  by  a  certain  in-  27-  Bj  ktut 
denture  then  and  there  made  between  E.  F.  of  the  one  part,  and  the  ' '■'' 
said  A.  B.  of  the  other  part,  [which  said  indenture,  scaled  wiih  the 
seal  of  the  said  E.  F.  the  said  A.  B.  now  brings  here  into  court,  the 
date  whereof  is  the  day  and  year  aforesaid,)  the  said  E.  F.  did  demise, 
lease,  set,  and  to  farm  let  (r)  unto  the  said  A.  B.  his  executors,  ad- 
tninistratorst  and  assigns,  a  certain  messuage  or  dwelling-house,  &c. 
situate,  &c  (except  as  in  the  said  indenture  is  excepted.)  To  have 
and  to  hold  the  said  messuage,  or  dwelling-house,  &c.  with  the  appur* 
tenances,  (except  as  aforesaid)  unto  the  said  A.  B.  his  executors,  ad- 
ministrators, and  assigns,  from  the      '  ■  dajr  of  — ■  ■,  then  last  past,  to 

"the  full  end  and  term  of years  thence  next  ensuing,  and  fully  to      [•  3S*  ] 

be  complete  and  ended,  [|Arre  see  out  any  fiarta  of  the  lease  that  may 
be  afifilicable  to  the  case.']  As  by  the  said  indenture,  reference  being 
thereunto  had,  will  (amongst  other  things)  more  fully  and  at  large  ap- 
pear. By  virtue  of  which  said  demise  the  said  A.  B.  afterwards,  to 
wit,  on,  &c.  entered  («)  into  and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurtenances,  and  became  and  was 


(p)  See  the  precedents,  2  Saund.  9.  king   by  indenture    enrolled.    Etc.    1 

SO.    4  Mod.  355.  and  the  law  u   to  Saund.  187.— When  ft  tenant  for  life, 

feofiinenu,  3  Bit.  C.  310  to  316.— A  and  the  remainder-min  in  fee,  join  in 

leoflinent  is  not  pleaded  by  deed,  3  making  >  lease,  it  should  not  be  plead- 

Sannd.  9.  n- 13.  uid  therefore  no  pro-  ed  u  a  joint  lease  by  both  in  its  incep- 

fert  thereof  need  be   made ;  and  the  tion,  for  living  the  tenant  for  hfe,  it  is 

■Utuleofrrauda,29  Car.2.  c.  3.  which  only  A»  leiur,  and  the  cenfinnaHoH  a( 

lequirei  that  livery  should  be  accom-  the  remainder-raan  1  Caiea  and  Opin- 

panied  by  some  instrument  in  writing,  ions,  vol.  ii.   148.   edit.   A.   D.  1791. 

has  not  altered  the  form  of  pleading,  3  6  Co.  14.  b.  15.  a.  2  Bla.   C.  325.— If 

T.  R.  156.   1  Saund  9  an.).    A  livery  tlie  lessee,  or  any  otherplead  ■  demise 

of  seisin  on  the  fecffment,  needs  not  by  husband  and  wife,  it  is  not  necessa* 

be  sUted  in  pkading  i  Co.  Lii.  3U3.  b.  ry  to  plead  it  to  have  been  by  deed  ;  3 

3  Saund.  305  a.  n.  13.     1  Saund.   32&  Co.  61  b.    Sar.  111.     Dy.  91.  b.    Cro. 

b.— As  to  the  distinctions  between  a  Eliz-  438,  4&i.  1— or  that  any  rent  was 

giilof  real  property  luid  a  feolTment,  reserved,  Cro.  Elix.  112. — And  as  to 

■ee  2  Bla.  Com.  316,  7.— As  to  the  pleading  a  lease  by  husband  and  wife 

mode  of  pleading  a  jtor',  id.  317.    3  in  general,  see  2  Siund.  180.  b. 

Saund.  96.  297. 327-8  n.  13.  (r)    These    are   tlie  words   usually 

(f )  3  Bla.  Com.  317  to  323.  lease  for  ad«|)ted,  1  Saund.  187. 

Uvea,  3  Will.  139.— Demite  by  the  (•;  It  is  noC  necessary  to  state  the 


SOO  DECLARATIONS  IN  COVENANT. 

5.  THE  TiTLS,  posses^d  thereof  for  the  said  term  so  to  him  thereof  granted  as  afore' 
said.     And  being  so  possessed,  Sec. 


JLXD  aow 
AcqinnEB. 

28.  Assign* 
inent  of  a 
term  to  the 
plaintiff  (t)> 


I  •266] 


By  virtue  of  which  said  demise,  he  the  said  E.  F.  afterwards,  to  wit, 
on,  &c.  aforesaid,  entered  into  and  upon  all  and  lingular  the  said  de- 
mised tenements,  with  the  appurtenances,  and  became  and  was  pos- 
sessed thereof  for  the  said  term  so  to  him  thereof  granted  as  afore- 
said. And  the  said  E.  F.  being  so  possessed  thereof,  he  the  said  E. 
F.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  by  his  certain  deed-poll 
indorsed  on  the  said  indenture,  and  duly  signed  by  him,  and  sealed 
with  his  seal,  and  which  the  said  A.  B.  now  brings  here  into  court, 
the  date  whereof  is  the  day  and  year  last  aforesaid,  he  the  said  E.  F- 
for  the  considerations  therein  mentioned,  did  bargain,  sell,  assign, 
transfer,  and  set  over,  unto  the  said  A.  B.  his  executors,  administra- 
tors, and  assigns,  [here  set  out  the  ofierattve  words  of  the  deed  oj  assign* 
tnenty']  as  by  the  said  deed-poll,  reference  being  thereunto,  had,  will 
more  fully  appear.  By  virtue  of  which  said  *deed-poll,  the  said  A.  B. 
afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  Sec.  aforesaid,  became  and 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  possessed  of  the 
said  tenements,  with  the  appurtenances,  for  the  residue  of  the  said 
term  so  thereof  granted  as  aforesaid.  And  although,  &c.  [Aver 
filaintiff^B  general  fierformance  of  the  lease  since  the  assignment  to  him 
of  lessee* s  interest.'^ 


29.  Surrender      And  the  said  E.  F.  being  so  possessed  of  the  said  demised  tenc- 

of  a  leasehold  j^ents,  with  the  appurtenances,  as  aforesaid,  he  the  saidE.  F.  after 

the  making  of  the  said  indenture,  and  during  the  continuance  of  the 

said  term  thereby  granted,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did  sur- 


cntry,  1  Saund.  203.  n.  1. — As  to  the 
interresse  terTnini,  ante,  253.  n.  p.  258.  n. 
d.— Pussession  of  a  term,  2  Saund.  21. 
ante,  253.  n.  p. 

{t)  2  Bla.  Com.  326.  See  ante,  253. 
—•In  an  action  by  the  assigrnce  of  the 
reversion  or  by  the  assignee  of  the 
tenant,  he  must  state  the  operative  part 
of  the  deed  of  assignment,  l3^c.  and  all 
mesne  assignments,  by  virtue  of  which 
he  is  entitled  to  sue  ;  1  Saund.  112.  b. 
n.  1.  234,  n.  3.  but  the  assignee  of  a 
term  need  not  In  a  declaration  shew 
the  assignment  to  have  been  by  deed, 
or  in  writing,  under  the  statute  29  Car. 
2.  c.  3.  s.  3.  though  it  may  be  other- 
wise in  a  plea,  3  Lev.  155.  Com.  Dig. 
Vlcudf r,  2.  v.  2.  And  where  the  title 
IB  doubtful,  or  Uie  assignments  have 


been  lost,  2  Bla.  Rep.  1228.  It  is 
advisable  not  to  refer  to  the  deeds  of 
assig'nmetit,  1  Saund.  234.  n.  3.  2r6^ 
n.  If  2. — A  more  concise  form  may  be 
adopted  against  an  assi^^nee,  ante,  246. 
n.  X. 

(u)  See  the  precedent,  1  Saund.  235. 
2  Saund.  22.  2  Bla.  Com.  326.— As  to 
what  operates  as  a  surrender,  and  the 
mode  of  pleading  it,  see  1  Saund.  235. 
c.  n.  9.  6  East.  86.  Com.  Dig.  Sur- 
render, N — Though  since  the  statute 
against  frauds,  a  siuTender  not  merely 
by  operation  of  law,  must  be  in  writing, 
yet  in  a  declaration  it  is  not  necessary 
to  allege  that  it  was  in  writing,  though 
it  may  be  necessary  in  a  plea ;  1  Sattn4« 
2r6.  a.n.  1,9. 


TITLE    PLEADED. 


rciiilcr  to  the  aalil  G.  H,  the  suiil  term  of  years  of  him  the  said  E.  F.  ^'  "^^  tt-i.e, 
then  to  came  and  uncx|>ired,  or  and  in  the  said  demised  tenements,     ic<tui«eD. 
wiih  the  appuncndnces.  and  all   bis  cstMi^i  rif^hc,  title,  and  interest,  of 
and  in  the  sunicj  wUich  said  auirender  he  the  said  G.  H.  then  and 
there  accepieil. 

And  the  said  E.  F.  beinp;  so  seised,  afterwards,  to  wit,  on,  Sec.  at,^°-  C"*''''""": 
kc- by  his  certain  writing,  then  and  there  made  by  him  the  said  E.  edu>u«e8(a). 
F.  and  sealed  with  his  seal,  the  d^te  whereof  is  ihc  day  and  year  afore- 
said, he  the  said  E.  F,  for  and  in  con  bide  ration  of  the  natural  love  and 
affection  which  he  the  said  E  F.  bore  for  ihe  said  A.  B.  then  and 
there  being  his  cousin,  did  covenant  for  himself  and  his  heirs,  to  and 
with  the  said  A.  B.  and  his  hejrs,  tliat  he  the  said  E.  F.  and  his  heirs, 
then  and  from  thenceforth  for  ever,  did,  would,  and  should  stand  and 
be  seised  of  the  said  (or  of  the  said  reversion  of  and  in  the  i.aid)  de- 
mised tenemenls,  with  the  appurtenances,  to  the  use  of  the  said  'A.  B.  [  *  267  ] 
his  heirs,  and  assigns,  for  ever,  whereupon  and  whereby,  according^  to 
the  form  and  elfcct  of  the  said  deed  and  of  the  said  covenant  of  the 
said  E.  F-  and  by  force  of  the  statute  for  transferring  uses  into  pos- 
session (r/),  he  the  suid  A.  0.  then  and  there  became  and  was  seised 
«f  and  in  the  said  demised  tenements,  wiih  the  appurtenances,  {or, 
"  of  the  aaid  rcvtraiuii")  in  his  demesne  as  of  fee,  and  being  so  seised, 
Stc. 

And  the  said  E.  F.  beintr  so  seised  afterwards,  to  wit,  on,  Ua.  at,  31.  Birgain 
&C.  by  a  certain  indenture  of  baiyain  and  sale  then  and  there  made '"."[jf '* ?"" 
between  the  snid  E.  F,  of  the  ont;  pari,  and  one  G.  H.  of  the  other 
pan  (a),  and  sealed  with  the  beal  of  the  said  £.  F.  and  bearing  date 
the  day  and  year  aforesaid,  and  which  said  indenture  of  bargain  and 
sale  was  afterwards  and  within  six  months  next  after  the  date  thereof, 
to  wit,  on,  l^c.  in  due  manner  enrolled  in  the  High  Court  of  Chan- 
cery of  our  lord  the  now  king,  at  Westminster,  in  the  county  of  Mid- 
dlesex, according  to  the  form  of  the  statute  in  such  case  made  and 
provided  (6),  he  the  said  E.  F>  for  and  in  consideration  of  a  certain 


(«)  As  to   this   conveyance,  see  2  wia  in  Outrun  nnd  Morewood,  3  East. 

Bli.  Com.  338.     And  u  to  pleading  It,  346.  pleaded  as  in  this  precedent, 
asaund.  Sr.b.c.    Liitw,  12U7.     Caith.         {a)  It  is  not  necessary  to  make  a 

7.    3  Lev.  370.  profert  of  deeds,  ogeraiing  under  the 

C/)  See  post.  268.  n.  e.  sliitate  of  uses,  8  T.  H.  573.    1  Saund. 

(a)  The  nature  of  this  conveyance  is  9.  n.  I. 
lescribed  in  2  Bla.   Com.  338,  and  1        {b)  By  37  Hen.  &  c.  IG.  bargains  and 

jstud.  251.  n.  2. ;  see  the  precedents,  sales  shall  not  enure  lo  pass  ■  freehold, 

Saund.  2S1-2,  255.    2  Saund.  275-97.  unless  the  same  be  made  by  indenture, 

;. — Id.   11. — The  bargain  and  boI«s  sealed  and  enrolled  niihin  six  monthi 

(with  the  exception  of  a  profert  thereof,  afier  the  date  thereof,  in  one  Of  th« 

which   was   unnecessary,  see  below)  courts  at  Westminster,  or  wltk  the 

Vol.  If.  2  C 


JgQg  DECLARATIONS  IS   COVENANT. 

5.  THJB  TiTLi,  sum  of  money,  to  wit,  the  sum  of  jL—  (c),  therefore  then  and  there 

Ac'' u°RM  P^*^  ^y  ^^^  ^^^  *^-  ^'  ^°  ^^^  ^^^^  ^-  ^-  ^^^  bargain  and  sell  (d)  to 
r  *  268 1  ^^^  ^^^^  ^'  ^*  amoni^st  other  things,  the  said  demised  premises,  with 
the  appurtenances  ;  to  have  and  to  hold  the  same  to  the  said  G.  H. 
his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  him 
the  said  G.  H.  his  heirs  and  assigns,  for  ever.  As  by  the  said  last- 
mentioned  indenture,  reference  being  thereunto  had,  will,  amongst 
other  things,  more  fully  and  at  large  appear.  By  virtue  of  which  said 
bargain  and  sale  and  enrolment,  and  by  force  of  the  statute  for  trans' 
f erring  uses  into  possession  (f)  he  the  said  G.  H.  then  and  there  be- 
came and  was  seised  of  the  reversion  of  the  said  demised  premises, 
with  the  appurtenances,  as  of  fee,  and  the  said  G.  H.  being  so  seised, 
&c. 

32.  Leaieand  •  And  the  said  E.  F.  being  so  seised,  (or  so  seised  of  the  said  rever- 
release  (fj,    ^jq„^  ^^  aforesaid,  afterwards,  to  wit,  on,  &c.  at.  Sec.  aforesaid,  by  a  cer- 
tain indenture  of  bargain  and  sale  then  and  there  made  between  him 
the  said  E.  F.  of  the  one  part,  and  the  said  A.  B.  of  the  other  part  (5^),  1 

he  the  said  E.  F.,  for  and  in  consideration  of  a  certain  sum  of  money,  .   ij 

.to  wit,  the  sum  of  5s,  then  and  there  therefore  paid  bj^^he  said  A.  B. 
to  the  said  E.  F.  did  bargain  and  sell  the  said  (or  the  said  reversion  of 
and  in  the  said)  demised  tenements,  with  the  appurtenances,  to  the 
said  A.  B.  to  have  and  to  hold  the  same  to  the  said  A.  B.  his  execu- 
tors, administrators,  and  assigns,  from  the  day  next  before  the  day  of 
the  date  of  the  said  last-mentioned  indenture,  for  the  term  of  one  whole 
year  from  thence  next  ensuing;,  and  fully  to  be  complete  and  ended. 
r  »  269]  As  by  the  said  indenture,  reference  being  thereunto  *had,  will  (amongst 
other  things)  more  fully  and  at  large  appear  (/;).  By  virtue  of  which  • 
said  last-mentioned  indenture,  and  by  force  of  the  statute  made  for 


Gustos  Rotulorum  of  the  county ;  2  correct  than  the  form  in  1  Saund.  251. 

Bla.  Com.  338.    1  Saund.  251'.'  n.  2. —  —Sec  also  2  Saund.  97.  c. 

It  is  necessary  to  shew  in  what  court        (e)  The  27  Hen.  8.  c.  10.  is  always 

the  deed  is  enrolled,  1  Saund.  251,  n.  called  in    pleading,    **  the  statute  for 

3.— C.  D.  Bargain  and  Sale,  b.   12.  transferring  uses  into  possessions^*  1  SBun.d' 

This  regulation    does  not  extend  to  251.  n.  2.-2  Saund.  97.  c. 

London,  &c.  C.  D.  Bargain  and  Sale,        (/)    2  Bla.   Com.  339.    See  prece- 

B.  5.  dents,  2  Saund.  10.  275.    Lutw.  567- 

(c)  In  pleading  a  conveyance  under  3  Wilson.  134.    Lil.  Lnt.  136.    As  to 

the  statute  of  uses,  it  is  necessary  in  all  the  mode  of  pleading  the  lease  for  a 

cases  (except  in  the  instance  of  a  cove-  year,  see  2  Saund.   10.  n.  15.    Lease 

nanttostand  seised,  ante,  266.)  to  slate  by  husband  and  wife,  2  Saund.  180.  b. 
that  a  valuable  consideration  was  paid.         (g)  No  profert  should  be  made  of 

— C.  D.  Bargain  and   Sale,   B.  12.  1  the  lease  or  release,  ante,  267.  n.  a. 

Mod.  263.     2  Saund.  12.  n.  20.    Ante,  but  see  Lil.  Ent.  136.    3  Wils.  134. 

vol-  i.  tit.  Declarations,  where  there  is  a  profert. 

{d)    The    operative  words  are    so        (A)  This  is  not  necessary, 
pleaded  in  2  Saund.  275.  which  b  more 


TITLE   PLEADED.  203 

transferring  uses  i^to  possession  (i),  the  said  A.  B.  then  and  there  be-  S.  the  title, 

AND  now 


came  and  was  posssessed  of  the  said  tenements,  with  the  appurtenan-     ^^^  "^^ 


ces,  for  the  said  term  so  to  him  thereof  granted,  as  aforesaid,  for,  if 
the  convc'ii^nce  was  of  a  reversion  expectant  on  the  exfiiration  of  a 
lease  for  years,  insert  after  the  word  ^^  fiossession**  as  follows  :  "  the 
said  reversion  of  and  in  the  said  demised  tene?nents,  with  the  a/i/iurte» 
nances,  became  and  was  vested  (!■)  in  the  said  ji,  B,  for  the  said  term 
so  to  him  thereof  granted  as  aforesaid,^  the  reversion  {or,  if  expectant 
on  a  lease,  "  the  further  reversion**)  thereof,  with  the  appurtenances,  Release  (0» 
belonging  to  the  said  £.  F.  his  heirs  and  assigns.  And  the  said  A* 
B.  being  so  interested  as  aforesaid,  and  the  said  further  reversion 
thereof  belonging  as  aforesaid,  and  the  said  C.  D.  being  so  possessed 
of  the  said  demised  premises  for  the  residue  of  the  said  term  so  to 
him  thereof  granted  as  aforesaid,  afterwards,  to  wit,  on,  fee.  at,  Stc 
aforesaid,  by  a  certain  indenture  of  release  then  and  there  made  be- 
tween the  said  £.  F.  of  the  one  part,  and  the  said  A.  B.  of  the  other 
part,  he  the  said  £.  F.  for  and  in  consideration  of  a  certain  sum  of 
money,  to  wit,  the  sum  of  L, —  then  and  there  paid  to  him  by  the  said 
A.  B«  did  grant,  bargain,  sell,  alien,  release,  and  confirm  (m)  unto  the 
said  A.  B.  and  his  heirs,  the  said  demised  premises,  with  the  appur« 
tenances,  to  have  and  to  hold.  Sec.  [^Set  out  the  habendum  as  in  the 
d€edr\  By  virtue  of  which  said  last-mentioned  indenture,  and  by  force 
of  the  statute  'made  for  transferring  uses  into  possession  (n),  after-  [  •  270  ] 
wards  and  during  the  continuance  of  the  said  term  by  the  said  first- 
mentioned  indenture  granted,  to  wit,  on,  Sec.  aforesaid,  at.  Sec.  afore- 
said, he  the  said  A.  B.  became,  and  was,  and  frbm  thence  hitherto 
hath  been,  and  still  is  seised  in  his  demesne  as  of  fee,  (^or  of  and  in 
the  said  reversion)  of  and  in  the  said  demised  tenements,  with  the  ap- 
purtenances. 

For  that  whereas  heretofore,  to  wit,  on.  Sec.  at.  Sec.  by  a  certain  act  33,  By  a  pri- 
of  parliament  made  in  the  47th  year  of  the  reign  of  his  present  ma-  ^*^®,  *ct  of 
jesty,  intituled.  Sec.  after  reciting  that,  &c.  it  was,  amongst  other /*f**™^" 
things,  enacted,  Sec.  [Here  set  forth  the  material  clauses.'^  As  by  the 
record  of  the  said  act  of  parliament  remaining  amongst  the  rolls  of 


(i)  This  allegation  in  the  old  way  276,  7.    Lutw.  568. 
of  pleading,  vras  omitted,  but  it  is  now        {m)  As  to  the  proper  words  to  be 

always  inserted.  2  Saund.  10.  n.  15.  an-  here  inserted,  see  2  Saund.  97.  a.  b. 

te,  268,  n.  e.  c.  and  the  precedents,  id.  11.  276-7. 

(i)  See  the  opinion  of  Mr.  Booth  in  ^<£re  as  to  using  all  these  words. 
Cases  and  Opinions,  vol.  ii.  143  to  149.         («)  Supra,  note  f.  ante,  268  n.  e. 
lit.  Reversion,  edit.  1791,  as  to  the  ef-        (o)  2  Bla.  Cora.  344-5.    As  to  plead- 

fect  of  a  conveyance  by  lease  and  re-  ing  a  private   act  of  pai'llament,  see 

lease,  of  a  reversion  expectant  on   a  Bac.  Ab.  tit.  Statute,  L.  Bui.  N.  P. 

term,  and  the  mode  of  pleading  such  224.   Precedent,  1  Saund.   193.     The 

conveyance,  and  see  Co.  Lit.  270.  a.  n.  3.  defendant  is    not    entitled   to    Oyer, 

(0  See  the  precedents^  2  Saund.  11.  Dougl.  476-7.     1  Saund.  9.  n.  1«  b. 
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5.  TUB  iTriE,  the  parliament  of  our  Jord  the  now  king,  at  Westminster,  in  the  county 

ATTD    HOW 
AOaUIBBD. 


Awi»     0        ^j.  ^ijjjjigggj^^  jj^^y  more  fully  and  at  large  appear. 


34.  By  1ease>        [^State  the  seisin  of  the  king  as  antey  25 1,  and  then  firoceed  as  foU 
&c.  from  the    lo^vs : — ~^  And  being  so  sei:iefl  thei*eof,  the  said  late  king  afterwards, 

profertofex-  ^^  ^^^'»  ^^»  ^c*  '"  **^®  """^  J'^'^*'  °^  ^'**  >*eign,  J>y  his  certain  indenture 
emplification    sealed  with  his  great  seal  of  England,  made  between  the  said  late 

ment  of  the'     ^*"S»  ^"^  ^"®  ^'  ^"^^  ^"^  ^^  ^"^  manner  enrolled  of  record,  in  the 

letters  pa-        court  of  Chancery  of  the  said  laie  king,  at  Westminster,  demised, 

tentf/^,  granted,  and  to  farm   let,  £cc.  \Here  aet  out  the  demisey  ^c]  As  by 

the  said  indenture,  (an  exemplification  of  the  enrollment  thereof, 

sealed  under  the  said  late  king's  great  seal  of  England,  the  date 

"Whereof  is  at  Westminster,  the      ■■     day  of——,  in  the  —  year  of 

the  reign,  &c.  the  said  A.  B.  according  to  the  form  of  the  statute  (g) 

[  •  271]     in  such  case  made  *and  provided,  brings  here  into  court)  more  fully 

appears.     By  virtue,  &c.     [^State  leasee's  entry,  Sfc.'] 

35.  By  fine,  And  the  said  E.  F.  and  G.  his  wife,  being  so  seised  («),  afterwards^ 
band     d  ^^^  during  the  continuance  of  the  said  demise,  to  wit,  in  Hilary 

-wife,  of  the      Term  (Oi  in  the year  of  the  reign  of  our  sovereign  lord  the  now 

inheritance  king,  a  certain  fine  was  duly  had  and  levied  in  his  said  majesty's 

court  of  the  Bench  at  Westminster,  in  the  county  of  Middlesex,  be- 
fore (w) ,  then  his  majesty's  justices  of  the  Bench  aforesaid, 

and  other  faithful  subjects  of  our  said  lord  the  king  then  there  present, 
between  the  said  A.  B.  by  the  name  of  ',  complainant,  and  the 

said  E.  F  and  G.  his  wife,  by  the  names  of,  &c.  deforciants,  amongst 
other  things,  of  the  said  demised  tenements,  with  the  appurtenances^ 
by  the  name  and  description  of,  8cc. ;  whereupon  a  certain  pica  of 
covenant  (:r),  was  summoned  between  them  in  the  same  court,  to  wit, 
that  the  said  £«  F.  and  G.  acknowledged  the  said  tenements,  with  the 


(p)  As  to  pleadinjjf  leases  or  other  precedents,  2  Saund.  175.  269,  270.    1 

grants  from  the  king,  whlcli   are   al-  Saund.  258.     Co.  Ent.  700.    Clift,  819. 

ways   matter  of    records   see  2  Bla.  pi.  5.    1  Leon.   255,     2  Rich.  C.  P. 

Com.    346.      1  Saund.  189.      Com.  351.    17  vol.  MS.  633.    This  form  was 

Dig*  tit.  Patent.  adopted  in  3  East.  346. 

(q)  3  &  4  Ed.'  6.  c.  4.  explained  by  («)  It  is  not  in  general  necessary  to 

13  Eliz.  c.  6. — As  to  the  necessity  for  allege  a  seisin  in  fee,  2  Saund.  175.  n. 

&  profert  of  the  exempliiication,  see  1  1.     1  Leon.  255.    See  a  statement  of 

Saund.  189.  n.  2.     10  Coke's  Rep.  seisin  in  fee  in  right  of  the  wife,  2 

94.  b.     But  the  defendant  is  not  en-  Saund.  269. 

titled  to  Oyer,  though  pleaded  with  (0  The  term  must  be  shewn,  and 

profert,!  T.  H.  149.     1  Saund.  9.  n.  in  what  court  the  fine  was  levied,  2 

1.  b.  Saund.  175.  n.  2. 

(r)  As  to  tlie  fine  and  the  effect  of  («)  It  appears  advisable  to  state  the 

it,  2  Bla.  Com.  343.   357.     1  Saund.  names  of  ail  the  judges,  3  Saund.  175. 

319.  n.  1.     See  the  form  of  a  fine,  2  n.  2. 

Bla.   Com.     App.  No.  4<     See  the  (x)  2  Rich.  C.  P.  352.  3  Saund.  270; 
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appurlenances,  to  be  tlie  rii^iit  of  him  tlie  said  A.  B,  as  those  which  ^  '"  TiTti, 
tlic  said  A.  B.  luti  of  tUe  ^,>h  of  the  saiil  E,  F.  and  G.  and  the  same     ^cwxaZ 
i-emiiteil  and  quitted  claim  from  ihem  the  said  E.  F,  and  G.  and  the 
heirs  of  her  the   said  G.  (if)  to  tlie  said  A.  B.  and  his  heirs  for  ever 
(:).     And  further  tho  said  E.  F.  and  G.  granted  for  themselves,  and 
ihe  htirs  of  the  said  G.  that  they  would  warrant  to  the  said  A.  B.  and 
his  heirs,  tlie  icncmcnis  aforesaid,  'with  the  upptirtenanccs,  against  all     ['3^2] 
men  for  ever.     As  by  the  record  of  the  said  fine  remaining  in  the 
said  court  of  the  Bench  aforesaid,  more  fully  appears  ;  (_a)  which  said 
fine  so  had  and  levied  as  aforesaid,  was  had  and  levied  to  the  use  and 
hehoofof  the  said  A.  B.  and  his  heirs  and  assigns  for  ever,  to  wit,  at, 
&c.  aforesaid.     By  virtue  (ij)  of  which  said  fine  the  said  A.  B.  then 
and  there  became  and  was  seised  of  the  said  tenements,  with  the  ap- 
purtenances, in  his  demesne  as  of  fee. 

See  the  precedent,  1  Saund.  339.— As  to  the  pleading  a  fine  with  36.  The  like, 
proclamations  as  a  bar  to  the  issue  in  tail,  and  in  general  when  such  *^''?  procla. 
proclamalions  are   necessary,  and  how  they  arc  to  be  pleaded,  see  1 
Saund.  259.  n.  8.     2  Saund.  175.  n.  3,  4. — See  the  form,  2  Bla.  Com; 
A  pp.  No.  4. 

And  the  said  C.  D.  further  says,  that  before  the  said  several  times  37.  D*eil  to 
when,  &c,  in  the  said  first  count  mentioned,  and  at  the  several  times  '^"'  ^''^  "'" 
hereinafter  mentioned,  one  E.  F.  as  heir  at  law  of  G.  H.  deceased,  and^reco'very 
was  seised  in  his  demesne  as  of  fee,  of  and  in  the  manor  of,  Etc.  with  accordingly 
the  appurtenances,  in  the  county  aforesaid.  And  being  so  seised 
thereof,  he  the  said  E.  F.  heretofore,  lo  wit,  on,  &c.  at,  '&c.  aforesaid,     [  '  273  ] 

0<)    In  2  Saund.   270    it  la   staled,  Serjeant   Wlliiania,   In   preference  to 

•'  the  heirs  of  the  husband,"  but  this  is  the  more  prolix  staiemenl.     He  plead- 

inaccuraie,  when  the  estate  is  Ihe  in-  ed  it  thus  in  a  special  verdict,  and  the 

heritance  of  the  wife,  2  Saund,  176.  n.  court  expressed  their  approbation  of 

3.    2Bich.  C.P.  3SZ  ll.     See  Mso  8  East.  560.   Lutw.  1S39. 

(z)  If  a   less  estate,  see  3  Saund.  Doct.  Plac.  309.  a.    Jacob.  Diet,  title 

175.  Hecoverr.    See  the  record  of  a  reco- 

(a)   Areference  to  the  record  of  the  very,  10  Went  w.  251.  and  the  esem- 

fine.  or  of  proclamations,  bunnecewa.  plificaiionof  it,  W.  2S2-    The  recovery 

ry,  2  Saund,  176.  n.  4.  ji  in  this  case  merely  inducement  to 

(.j)   As  to  this  statement,  3  Rich,  sliew  that  C.  D.  was   tenant  for  life. 

C.P.  352.    2  Saund.  270. 176.     And  as  See  the  form  of  a  recovery  with  single 

».o  the  statement  of  a  deed  to  lead  the  vouchers,    and  writ  of  seisin   thereon, 

i  of  the  tine,  see  the  following  pre-  2  Saund   89,  Etc. ;  and  one  with  dou- 

eiitofarecovery.andsee  the  stale-  bie  voucher,  3  Bla.  Com.  A  pp.  No.  5. 

meiit  of  a  deed  to  declare  the  uses  of  which  will  assist  in  framing  the  slate, 

the  fine,  3  Sjund.  270.  ment  of  a  recovery.     See  the  nature  of 

(a)  The  recovery  is  pleaded  in  this  a  recovery  deHiied,  fee,  Willcs.  451. 

preriident  more  concisely  than  is  usual.  2  Saund.  42.  n.  7.     2  Bla.  Com,  357.— 

See  the  next  precedent.     The  above  See  the  prpc-deiilM,  W  inch.  Ent.  1139, 

fonu  in  a  plea  wu  advised  by  Mr.  2  Lutw.  1541.    Clift.  814.  pi.  3. 
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5.  THE  TrrLM,  by  his  certain  indenture  of  barg^ain  and  sale,  bearing  date  the  day  and 
ACQufEED  y^^^  ^^®^  aforesaid,  and  made  between  the  said  C.  D.  the  now  defend- 
ant  of  the  first  part,  the  said  E.  F.  of  the  second  part,  J.  K,  of  the 
third  part,  N.  O.  of  the  fourth  part,  and  P.  Q.  of  the  fifth  part ;  which 
said  indenture  bearing  date  the  day  and  year  aforesaid,  was  then  and 
there  sealed  with  the  seal  of  the  said  E.  F.  and  was  within  six  months 
then  next  following,  to  wit,  on,  &c.  in  due  manner  enrolled  in  the 
High  Court  of  Chancery  of  our  said  lord  the  king,  (according  to  the 
form  of  the  statute  in  such  case  made  and  provided,)  in  consideration 
of  the  sum  of  Ss,  of  lawful  money  of  Great  Britain,  to  him  the  said  £. 
F.  in  hand  then  and  there  paid  by  the  said  N.  O.  he  the  said  E.  F. 
at  the  request  and  by  the  direction  and  appointment  of  the  said  J« 
K.  testified  as  therein  mentioned,  did  bargain  and  sell,  and  the  said  J. 
K.  did  grant,  bargain,  and  sell,  and  confirm  unto  the  said  N.  O. 
(amongst  other  things)  the  said  manor  of,  Sec.  with  the  appurtenan- 
ces, in  the  county  aforesaid,  to  have  and  to  hold  the  same  to  the  said 
N.  O.  and  his  heirs  and  assigns,  to  the  use  and  behoof  of  the  said  N. 
O.  and  his  heirs  and  assigns  for  ever,  to  the  intent  and  purpose  that 
the  said  N.  O.  might  become  perfect  tenant  of  the  freehold  of  the  said 
manor  with  the  appurtenances.  And  it  was  thereby  agreed  that  the 
said  P.  Q.  should  before  the  end  of  that  present  Easter  Term,  or  of 
some  other  subsequent  Term,  sue  forth  a  writ  of  entry  against  the 
said  N.  O.  in  order  to  have  a  recovery  suffered  of  the  manor  of,  8c c. 
9ur  disseisin  en  le  fiost.  And  that  the  said  recovery  when  suffered  should 
be  and  enure  to  the  use  of  the  said  C.  D.  the  now  defendant,  and  his  as- 
signs, for  and  during  the  term  of  his  natural  life,  and  the  remainder 

The  recovery,  thereof  to  the  use  of  the  said  J.  K.  his  heirs  and  assigns  for  ever.  And 

the  said  C.  D.  further  says,  that  afterwards,  to  wit,  in Terra,  in 

the  —  year  of  the  reign  of  our  lord  the  now  king,  a  writ  of  entry 
«ur  disseisin  en  le  fiost,  was  sued  out,  and  a  common  recovery  in  due 
form  of  law  suffered,  of  the  said  manor,  with  the  appurtenances,  in 
pursuance  of  the  said  indenture,  wherein  the  said  P.  Q.  was  demand- 
[•  ^4]  ant,  against  *the  said  N.  O.  tenant,  and  the  said  N.  O.  vouched  to  war- 
ranty the  said  C.  D.  (the  now^  defendant)  who  appeared  and  vouched 
to  warranty  the  said  J.  K-  who  appeared  and  vouched  to  warranty 
,  the  common  vouchee,  and  a  writ  of  seisin  was  thereupon 
awarded  to  the  said  P.  Q.  and  the  sheriff  of  the  same  county  returned 
the  same  writ  executed.  As  by  the  record  and  proceedings  thereof 
remaining  in  the  court  of  our  said  lord  the  king,  of  the  Bench  here,  to 
wit,  at  Westminster,  more  fully  appears.  And  the  said  C.  D.  further 
saith,  that  the  said  J.  K.  and  all  those  whose  estate  he  now  hath,  and 
at  the  said  several  times  when,  Sec.  had  of  and  in  the  said  manor,  with 
the  appurtenances,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had,  and  have  used,  and  been  accustomed  to  have 
and  of  right  ought  to  have  had,  and  the  said  C.  D.  who  is  so  seised  of 
the  said  manor,  with  the  appurtenances,  for  the  term  of  his  life  as 
aforesaid,  still  of  right  ought  to  have,  &c.  [^Herc  (he  subject  matter  of 
the  firescri/ition  was  stated^^ 
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[^■ifler  xtadng  that  R.  H.  and  M.  by  fine  became  aeued,  proceed  as  5.  th»  title, 
fo//'jmJ!  ;~J]  And  the  said  R.  H.  and  M.  being  so  seistd,  N.  Z.  and      *^\!""' 
J-.M.  afuTwyrds,  to  wit,  in  the  same  term  of  Saint  Michael,  in  the  The  like  more 

yenr  of  the  rtigii  aforesaid,  in  llie  said  court  of  ihe  Bench,  before  f'i"y  I'leaded 

,  and  his  compiinions,  jusliccs  of  the  Bench  aforeiaid,  impleaded  ''^^* 

the  said  R.  H.  and  M.  in  a  plea  of  land  of  ilie  aioresaid  manor  and  ten. 
enieiiis  (amongst  other  things)  by  writ  of  the  said  lady  the  queen,  of 
entry  upon  diaaeiain  en  le  post,  in  the  same  court  then  returnable  and 
duly  returned,  and  the  said  R.  H.  and  M.  and  N.  Z.  and  J.  M.  parties 
to  the  said  writ  in  the  said  court  in  due  manner  appearing,  and  the 
said  R.  H.  and  M.  so  being  seised  of  the  said  manor  and  tenements, 
■with  the  appurtenances,  in  their  demesne,  as  of  fee  as  aforesaid,  the 
said  N.  Z.  and  J.  M.  •then  declaring  upon  the  said  writ,  in  their  pro-  [  '  Srs  ] 
per  persons  demanded  against  the  said  R,  H.  and  M.  the  manor  and 
tenements  aforesaid,  with  the  appurtenances,  (amongst  other  things,) 
by  the  names  and  descriptions  aforesaid,  as  their  right  and  inheritance, 
and  into  which  the  said  R.  H.  and  M.  had  not  entry,  unless  after  the 
disseisin,  of  which  II.  H.  thereof  unjustly  and  without  judgment  had 
made  lo  the  said  N.  Z.  and  J.  M.  within  thirty  years  then  last  past ; 
and  whereupon  they  said  that  they  were  seised  of  the  manor  and  tene- 
ments aforesaid,  with  the  appurtenances,  in  their  demesne  as  of  fee 
and  right  in  time  of  peace,  in  the  time  of  the  said  then  queen,  by 
taking  the  profits  thereof,  to  the  value  of.  Etc.  and  into  which,  &c,  and 
thereupon  they  brought  suit,  &c.  And  the  said  R.  H.  and  M,  in  R.  Hand  M. 
their  proper  persons,  came  and  defended  their  right,  when,  &c.  and  ^u-h  J.  Z. 
thereupon  vouched  to  warranty  J.  Z.  gentleman,  son  and  heir  apparent 
of  the  said  J.  Z.  esquire,  which  said  J.  Z.  the  son  present  then  in 
court,  by  H.  M.  W.  esc;uire,  his  guardian,  which  said  H.  M.  W,  was 
admitted  by  the  said  court  of  the  said  queen,  to  appear  for  the  said 
J.  Z.  the  son  being  then  under  age,  as  the  guardian  of  the  said  J,  Z. 
the  son,  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
to  them  warranted,  Sec.  and  thereupon  the  said  N.  Z.  and  J.  M.  de- 
manded  against  the  said  J.  Z.  tenant,  by  his  own  warranty,  the  manor 
and  tenements  aforesaidi'  with  the  appurtenances,  in  form  aforesaid, 
&c.  And  whereupon  they  said  (hat  they  were  seised  of  the  manor 
and  tenements  aforesaid,  with  the  appurtenances,  in  their  demesne  as  of 
fee,  in  time  of  peace.  In  the  time  of  the  said  queen,  by  taking  the  pro- 
fits thereof,  &c.  and  into  which,  &c.  and  thereupon  they  brought  suit, 
7"c.     And  the  aforesaid  J.  Z.  tenant,  by  bis  own  warranty,  defended  i_  2.  the  wn 

>  right,  when,  ^'1'.  and  thereupon  fui  ther  vouched  to  warranty  R.  H.  vouches K.M. 

10  was  present  there  in  court,  in  his  proper  person,  and  freely,  the 
-nanor  and  tenements  aforesaid,  with  the  appurtenances,  to  him  war- 
anted,  ^c     And  thereupon  the    said  N.  Z.  and  i.  M.  demanded 


{d)  This  precedent  is  precisely  as    East.  346 — See  the  note*,  mte,  272: 
pleaded  in  Outram  v.  Herewood,  3    and  1  Hen.  Bl».  395. 
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5.  THB  TITLE,  agj^ij^st  the  said  R.  H.  tenant,  by  his  own  warranty,  the  manor  and  tc- 
AcViiiBB.    ncments  aforesaid,  with   the  appurtenances,  iji  form  *aforesaid,  &c. 
[  •  276  1      And  whereupon  they  said  that  they  themselves  were  seised  of  the  ma- 
nor and  tenements  aforesaid,  with  the  appurtenances,  in  their  demesne 
as  of  fee,  and  right  in  the  time  of  peace,  in  the  time  of  the  said  then 
queen  by  taking  the  profits  thereof,  to  the  value,  8cc.  and  into  which, 
R.  H.  defends,  g^c.  and  thereupon  they  brought  suit,  ^c.     And  the  said  R.  H.  tenant, 
by  his  own  warranty,  defended  his  right,  when,  &c.  and  said  that  the 
aforesaid  H.  H.  did  not  disseise  the  aforesaid  N.  Z.  and  J.  M.  of  the 
manor  and  tenements  aforesaid,  with  the  appurtenances,  as  the  afore- 
said N.  Z.  and  J.  M.  by  their  writ  and  count  aforesaid  above  suppo- 
sed, and  of  this  he  put  himself  upon  the  country  ;  and  the  aforesaid 
N.  Z.  and  L  M.  thereupon  craved  leave  to  imparle,  and  they  had  it ; 
and  afterwards  the  aforesaid  N.  Z.  and  J.  M.  came  again  there  into 
court  in  that  same  Term,  in  their  proper  persons,  and  the  aforesaid 
R.  H.  though  solemnly  called,  came  not  again,  but  departed,  in  con- 
Judgment,      tempt  of  the  court,  and  made  default.     Therefore  it  was  then  consi- 
dered that  the  aforesaid  N.  Z.  and  J.  M.  should  recover  their  seisin 
against  the  aforesaid  R.  H.  and  M.  of  the  manor  and  tenements  afore- 
said, with  the  appurtenances,  and  that  the  aforesaid  R.  H.  and  M. 
should  have  of  the  land  of  the  said  J.  Z.  the  son,  to  the  value,  {5*r. 
and  that  the  said  J.  Z.  the  son,  should  further  have  of  the  lan*of  the 
Writ.              said  R.  H.  to  the  value,  ^r.  and  the  said  R.  H.  in  mercy,  &c.     And 
thereupon  the  said  N.  Z.  and  J.  M.  prayed  a  writ  of  the  lady  the 
queen,  to  be  directed  to  the  sheriff  of  the  county  aforesaid,  to  cause 
them  to  have  full  seisin  of  the  manor  and  tenements  aforesaid,  with  the 
appurtenances,  and  it  was  granted  to  them,  returnable  there,  on,  isfc* 
At  which  day  came  there  in  court  the  aforesaid  N.  Z.  and  J.  M.  in 
Return.  their  proper  persons,  and  the  sheriff,  to  wit, ,  esquire,  then  re- 

turned that  he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on,  ^c. 
then  last  past,  did  cause  the  said  N.  Z.  and  J.  M.  to  have  full  seisin  of 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  as  by  that 
writ  he  was  commanded,  ^c.  As  by  the  record  and  process  thereof 
in  the  court  of  our  said  lord  the  king,  of  the'Bench,  at  Westminster, 
Uses  of  reco-  now  remaining,  ^appears.  Which  said  recovery  as  to  the  coals  and 
very.  j^^j^  stone  being  within  or  under  any  part  of  the  said  lands  and  tene- 

L  *  277  ]     iTients  in,  is^c,  (except  the  coals  and  iron  stone  being  within  or  under 
any  of  the  messuages,  buildings,  orchards,  and  gardens,  which  were 
then  standing  and  being  upon  any  of  the  said  lands  or  tenements,)  with 
free  liberty  of  ingress  and  egress  into  the  said  premises,  in  places  con- 
venient for  the  getting  and  digging  for  the  same  coals  and  iron  stoni 
and  for  the  stacking  the  same  in  places  near  where  the  same  shoul 
be  gotten,  until  they  might  conveniently  be  sold,  or  carried  away,  o 
and  from  the  said  premises,  was  had  and  suffered,  to  the  use  of  the 
said  J.  Z.  the  father,  for  and  during  the  term  of  fourscore  years,  if  he 
so  long  did  live,  the  remainder  thereof  to  the  use  of  the  said  J.  Z.  the 
son,  and  to  the  heirs  male  of  his  body  lawfully  begotten,  and  to  be  be* 


TITLE    PLBADE»» 

gotten,  and  for  default  of  such  issue,  to  the  use  of  the  second,  third,   •  thx  titib, 

Ayn    HOW 
▲CaUIRSD. 


fourth,  fifth,  sixth,  seventh,  and  eighth  son  of  the  body  of  the  said  J.  Z.      ^^  ^^^ 


the  father,  begotten  or  to  be  begotten  severally  and  successively,  one 

after  another,  according  to  seniority,  and  to  the  several  and  respective 

heirs  male  of  the  body  of  such  sons  respectively,  and  for  default  of 

such  issue,  to  the  use  of  the  said  J.  Z.  the  son,  and  to  his  heirs  for 

ever,  to  wit,  at,  t^c.  aforesaid.     By  virtue  of  which  said  recovery,  and  Rig^ht  of  J.  Z. 

by  force  of  the  statute  made  for  transferring  uses  into  possession,  the     .  .    ^Jr^ 

said  J.  Z.  the  father,  became  possessed,  amongst  other  things,  of  the  reversion  in 

said  coals,  with  the  liberties  and  appurtenances,  thereto  belonging,  for  •[•  2- the  son, 

the  term  of  fourscore  years,  if  the  said  J.  Z.  the  father,  should  so  long  of  recovery. 

live  ;  and  the  said  J.  Z.  tlie  son,  became  seised  thereof  in  his  demesne 

as  of  fee  tail,  the  further  remainder  and  reversion  thereof  belonging  as 

before  limited ;  and  the  said  J.  Z.  the  father,  being  so  possessed,  he 

the  said  J.  Z.  the  father,  afterwards,  to  wit,  on,  ^c  in,  ^c.  to  wit,  at, 

^c.  aforesaid,  was  created  a  knight  by  the  said  queen,  which  honour 

of  knighthood  the  said  J.  Z.  the  father,  then  and  there  accepted.    And 

the  said  Sir  J.  Z.  afterwards,  to  wit,  on,  i!fc.  in,  i!^c.  at,  l:^c.  aforesaid, 

died  without  any  issue  of  his  body,  save  the  said  J.  Z.  the  *son,  and      [•378] 

the  said  J.  Z.  the  son,  being  so  seised  as  aforesaid,  afterwards,  to  wit, 

on,  ^c.  in,  i:fc.  at,  iP'c.  aforesaid,  ^c.  [_Lea8e  and  release  by  the  aonS\ 

[jia  to  (he  statement  of  the  firemises  being  cofiyhold^  and  of  the  a cf- 39.  Surrender 

miaaion  infee^  iJj'c,  of  a  lessor,  isfc.  and  of  his  seisin,  see  ante^  255,  6  1—  °^  *^  copyhold 
,  ,  ,  .  -Jto  the  use  ot 

And  the  said  E.  F.  being  so  seised  of  the  said  customary  tenement,  a  will,  with 

with  the  appurtenances  as  aforesaid,  he  the  said  E.  F.  by ,  his  at-  death  of  tes- 

torney,  in  that  behalf  duly  authorised,  at  that  same  court,  did  after-  gcntment  of 

wards,  to  wit,  on  the  day  and  year  last  aforesaid,  according:  to  the  cua-  his  death  and 

torn  of  the  said  manor,  in  open  court  there  surrender  to  the  hand  of^J!     f!!;^^'. 

*^  ^  mission  01  ae- 

the  said  — ,  so  then  being  lord  of  the  said  manor,  by  the  hands  andvisee  (0- 

acceptance  of  the  said  deputy  steward  by  the  rod,  the  said  customary 

tenement,  with  the  appurtenances,  t  to  the  use  (/)  of  such  person  and 

persons  for  such  estate  and  estates  therein,  as  he  the  said  E.  F.  then 

already  had,  or  tliereafter  should,  in  or  by  his  last  will  and  testament 

in  writing,  give,  devise,  direct,  limit,  or  appoint  the  same,  to  wit,  at 

the  parish,  8cc.  aforesaid.     And  the  said  A.  B.  further  saith,  that  the 

said  E.  F.  being  so  seised  as  aforesaid,  afterwards  and  during  the  said 

term,  to  wit,  on,  &c.  at,  &c.  aforesaid,  he  the  said  E.  F.  duly  made  and 

ruiblished  his  last  will  and  testament  in  writing,  signed  by  him  the 

id  E.  F.  and  subscribed  in  the  presence  of  the  said  E.  F.  by  three 

"dible  witnesses,  {g)  and  thereby  devised  the  said  reversion  unto, 

.  \j^tat€  the  terms  of  (he  devise!]  And  the  said  E.  F.  afterwards, 

,,  4  Co.  Rep.  22.  b.  cessary— a  will  of  copyhold  not  being 

yf)  The  uses  are  to  be  stated  ac-  within  the  statute  of  frauds.    Bac.  Ab. 

cordinjif  to  the  efiect  of  the  surrender.  Wills.  D>  2.  p.  316. 
(^)  This  does  not  appear  to  be  ne* 

Vol.  II.  •  2  D 


AICD   HOW 


SIO  BECLABATIONS  IN   eOVENANT. 

S.  THE  TTTte,  and  during  the  said  term,  to  wit,  on,  8cc.  at,  &c»  aforesaid,  died  so 
seised  of  the  said  reversion  as  aforesaid,  without  revoking  his  said 
will ;  and  the  said  A.  B-  further  saith,  that  after  the  deatli  of  the  said 
E.  F.  and  during  the  continuance  of  the  said  term,  to  wit,  at  a  general 

£  •  2^9  ]      court  baron  of ,  then  lord  of  the  said  manor,  holden  in  *and  for 

the  said  manor,  on,  ^c,  before  {h)  ,  his  steward  of  the  court  of  the 

said  manor,  the  homage  of  the  said  last-mentioned  couit  then  and 
there  presented  that  the  said  £.  F.  died  seised  to  him  and  his  heirs 
of  the  reversion  of  and  in  the  said  customary  tenement,  with  the  ap- 
purtenances. And  also  then  and  there  presented  that  since  the  last 
court  the  said  E.  F.  died  seised  of  the  said  reversion  of  the  said  cus- 
tomary tenement,  with  the  appurtenances.  And  also  then  and  there 
presented  the  said  last  will  and  testament  of  the  said  E.  F.  And  there- 
upon the  said  A.  B.  came  into  the  said  court  in  his  proper  person,  and 
prayed  to  be  admitted  to  the  said  reversion  of  the  said  customary  tene- 
ment, with  the  appurtenances,  whereupon  thel  ord  of  the  said  manor 
at  the  said  court  so  holden  as  last  aforesaid,  by  his  said  steward,  grdUted 
the  said  reversion  of  and  in  the  said  customary  tenement,  with  the  ap- 
purtenances, to  the  said  A.  B.  to  hold  to  him  the  said  A.  B.  and  his 
assigns,  for  and  during  the  term  of  his  natural  life,  by  copy  of  the 
court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor.  And  the  said  A.  B.  was  then  and  there,  according  to  the  cus- 
tom of  the  said  manor,  admitted  (J)  tenant  of  the  said  reversion  of  and 
in  the  said  last-mentioned  tenements,  with  the  appTirtenances,  in  man- 
ner and  form  aforesaid.  And  thereupon  the  said  A.  B.  then  and  there 
became  and  was  seised  {j)  of  the  said  reversion  of  and  in  the  said  last- 
mentioned  tenements,  with  the  appurtenances,  for  the  term  of  his 
natural  life,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
manor.    And  the  said  A.  B.  being  so  seised,  Sec. 

40.  SurMnder       [Same  as  the  lastform^  to  the  t  and  then  firoceed  as  follows  ;]  and  the 
to  the  use  of  a  re  version  and  reversions,  remainder  and  remainders  thereof,  and  all 
purctuser  Q  )'^jjg  estate,  right,  title,  interest,  claim,  and  demand  whatsoever,  either 
[  •  280  ]      at  law  or  in  *equity,  of  him  the  said  E.  F.  of,  in,  and  to  the  same,  and 
every  part  thereof,  to  the  use  and  behoof  of  him  the  said  E.  F.  his 
heirs  and  assigns.  Whereupon  at  that  same  court  came  the  said  A.  B. 
and  humbly  prayed  to  be  admitted  tenant  of  the  said  customary  tene- 
ment 80  surrendered  by  the  said  E.  F.  as  aforesaid,  to  whom  the  said 
last-mentioned  lord  of  the  said  manor  by  the  said  last-mentioned  de- 
puty steward  then  and  there  granted  seisin  thereof  by  the  rod,  to  havf 


(A)  The  name  of  the  steward  must  when  necessary,  ante,  256.  n.  w. 

be  stated,  ante,  255.  n.  u.  Saund.  147.  n.  2. 

(i)  A«  to  the  statement  of  the  ad-        (k)  See  a  precedent,  1  Saund.  U 

mission,  1  Saund.  146-7.  *  Vin.   Ab.  7.   3  Wentw.  449.    4  Co.  22.  b.    The 

Copyhold*  U.  b.  and  ante,  255.  n.  u«  uses  are  to  be  stated  accordJDg  to  the 

Q)  As  to  the  statement  of  an  entry  effect  of  the  surrender. 


TITLE  PLEADED* 


Sit 


and  to  hold  the  said  customary  tenement,  with  the  app'iTtenances,  to  ^-  *«*  ttux, 
the  said  A.  B.  his  heirs,  and  assigns  for  ever,  to  be  holden  of  the  said  ^ct^ruwo. 
last-mentioned  lord,  by  copy  of  court-roll,  at  the  will  of  the  lord,  ac« 
cording  to  the  custom  of  the  said  manor,  and  the  said  A.  B«  was  then 
and  there  admitted  (/)  tenant  of  the  said  customary  tenement,  with  the 
appurtenances  as  aforesaid,  and  thereby  then  and  there  became,  and 
was,  and  still  is  sdsed  in  his  demesne  as  of  fee,  of  the  said  reversion 
of  and  in  the  said  customary  tenement,  with  the  appurtenances,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor.  And  be- 
ing so  seised,  Sec. 

And  the  said  E.  F.  being  so  seised  as  aforesaid,  he  the  said  E.  F.  jeviM;  in  / e 
afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  duly  made  and  published  simple  (m)» 
his  last  will  and  testament  in  writing  (72),  bearing  date,  &c.  and  signed 
by  him  the  said  £.  F.  and  attested  and  subscribed  in  the  presence  of  the 
said  E.  F.  by  three  credible  witnesses,  according  to  the  form  of  the  sta- 
tute in  such  case  made  and  provided  (<?),  and  thereby  (amongst  other  T^ 
things)  gave  and  devised  the  said  demised  premises,  with  the  appur- 
tenances, unto  the  said  A.  B.  to  hold  unto  and  to  the  use  of  the  said  A. 
B.  and  his  heirs  and  assigns  for  ever.     And  the  said  E.  F.  afterwards, 
to  wit,  on,  &c.  at,  &c.  aforesaid,  died  so  seised  of  the  reversion  *of  and     I*  281  ] 
in  the  said  demised  premises  with  the  appurtenances  as  aforesaid,  with- 
out altering  his  said  will,  as  to  his  said  devise  of  the  said  demised  pre« 
raises,  with  the  appurtenances.     Whereupon  and  whereby  (/i)  the  said 
A.  B.  then  and  there  became  and  was  seised  of  the  said  reversion  in  his 
demesne  as  of  fee.     And  being  so  seised,  &c. 

And  the  said  C.  D.  being  so  possessed  of  the  said  demised  premises,  42.  Title  to  a 
with  the  appurtenances,  and  the  said  E.  F.  being  so  possessed  of  the  ^  ^^  ,1* 
said  reversion,  as  aforesaid,  afterwards  and  during  the  said  term  by  the 
said  indenture  granted,  to  wit,  on.  Sec.  at,  Sec.  the  said  E.  F.  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date  the 
the  same  day  and  year  last  aforesaid,  and  thereby  amongst  other  thingsj 
gave  and  bequeathed  the  said  reversion  of  and  in  the  said  demised 
premises,  with  the  appurtenances,  unto  the  said  A.  B.  and  his  assignSf 
and  by  his  said  will,  he  the  said  E.  F.  then  and  there  appointed  G.  H^ 

(/)  See  the  precedent,  1  Saund.  146.  referred  to.  Dyer.  85.  b, 

"in.  Ab.  Copyhold,  U.  b.  ante,  279.  (p)  No  assent  of  the  executor  is  to 

m)  See  the  precedents,  2  Saund .  be  stated  in  the  case  of  a  devise  of  a 

J,  6.    1  Saund.  253.     Lil.  Ent.  133.   freehold  interest,   Co.  Lit.    111.   a.— 1 

^t.  12a    3  Wilson.  130.  Saund.  27a  n.  5—3  East.  120.     7  Eastt 

)  The  will  must  be  shewn  to  have  324. 

n  made  in  writing,  in  pursuance  of        {q)  This  precedent  is  framed  pre* 

5  sUtutcs,  32  Hen.  8.  c.  1.,  and  34  cisely  as  in  the  case  of  Mackay  against 

sn.  a  c.  5.    1  Saund.  276.  a.  n.  2.  Mackreth,  referred  to,  ante,  254,     Scc 

(*)  29  Car.  2.  c.  3.  s.  5.— but  neither  also  1  Saund.  278.    2  Saiwd.  21. 
this  nor  the  statute  of  wills,  need  be 


8I» 


DECLAEATIONS  IN  OOVKKANT. 


S.  THE  TfTLE,  cxecutoF  thveof,  and  afterwards,  to  wit,  on,  See.  at,  &c.  he  the  said  E. 
Axu  HOW  p^  ^jg^  ^  possessed  of  the  said  refcrsion  of  and  in  the  said  demised 
premised,  with  the  appurtenances,  without  revoking  or  altering  his  said 
will  with  respect  to  the  said  bequest,  after  whose  death,  to  wit,  on,  &c. 
at,  Sec.  aforesaid,  the  said  G.  H.  duly  proved  the  said  last  will  and  tes- 
tament, and  took  upon  himself  the  burthen  of  the  execution  thereof  (r), 
and  then  and  there  assented  (s)  to  the  said  bequest  of  the  said  rever- 
sion to  the  said  A.  B.  whereby  the  said  A.  B.  became  and  was  possess- 
ed (r)  of  the  said  reversion  of  and  in  the  said  demised  premises,  with 
[•282]  the  'appurtenances,  to  wit,  at,  &c.  aforesaid.  And  being  so  possess- 
ed, &c. 


TICE  DEEDS. 

Against  the 
Iktber  of  an 
apprentice, 
for  the  ap- 
prentice ab- 
senting him- 
•tlf  (u). 


[Commencement  ai  ante^  241,  and  note  (^).]  For  that  whereas  here- 
tofore, to  wit,  on,  8cc,  at,  8cc.  by  a  certain  indenture  of  apprenticeship 
(y)  then  and  there  made,  (one  part  of  which  said  indenture,  sealed  with 
the  seal  of  the  said  C.  D.  the  said  A.  B.  now  brings  here  into  court, 
the  date  whereof  is  the  same  day  and  year  aforesaid,)  one  E.  F.  did  put 
himself  apprentice  to  the  said  A.  B.  to  learn  his  art,  trade,  and  mystery 

of  a — ,  and  with  him  (after  the  manner  of  an  apprentice)  to  serve 

from  the  date  thereof  unto  the  full  end  and  term  of  seven  years  from 
thence  next  following,  to  be  fully  complete  and  ended,  during  which 
term  it  was  thereby  covenanted  and  agreed,  that  the  said  apprentice 
his  said  master  faithfully  should  serve,  his  secrets  keep,  his  lawful 
commands  every  where  gladly  do,  and  that  he  should  not  haunt  ta- 
verns or  play-houses,  nor  absent  himself  from  his  said  master's  service 
day  or  night  unlawfully,  but  in  all  things  as  a  faithful  apprentice  should 
behave  himself  towards  his  said  master,  and  all  his,  during  the  said 
term.     And  for  the  true  performance  by  the  said  E.  F.  of  all  and  every 


(rj  It  is  necessary  to  state  the  proof 
of  the  will,  2  Stra.  716.— See  the  pre- 
cedent, 1  Saund.  106,  7. 

(j)  In  the  case  of  a  bequest  of  a  chat- 
tel real,  the  legatee  must,  in  pleading, 
aver  the  assent  of  the  executor,  which 
is  necessary  to  vest  the  legat  interest 
in  him  ;  see  1  Saund.  278.  n.  5.  supra, 
n.  1. 

(0  Ante,  265.  and  2  Saund.  21. 

(u)  See  the  various  precedents  of 
declarations  and  pleas  by  and  against 
apprentices,  indexed  in  5  Wentw.  112. 
132.  An  action  of  covenant  Cannot  be 
supported  against  an  infant  apprentice. 
Cm.  Car.  179.—6T.  R.  557.— It  should, 
therefore,  be  against  the  party  who 
covenanted  for  tl>c  infant's  due  perfor- 
mance of  die  indenture.     The  usual 


words  at  the  conclusion  of  the  indenture 
amount  to  a  covenant  Dougl.  518.  9 
Mod.  190.  Com.  Dig.  tit.  Covenant,  A. 
2. -The  binding  must  be  for  seven  years» 
and  if  it  be  for  a  less  term,  no  action  can 
be  supported  upon  the  indenture.  5 
Eliz.  c.  4.  8.  41.  1  Anstr.  256,  7.  The 
deed,  however,  is  only  voidable  and 
not  absolutely  void,  7  T.  R.  310.  314. 
1  Bot.  525.  pi.  709.  530.  pi.  717.  2  Bott, 
377.  pi.  404.  And  a  stranger  cannot 
take  advantage  of  the  objection,  unless 
the  parties  to  it  have  previously  avoided 
it.  Id.  ibid.  2  Hen.  Bla.  511.  2  £8p. 
Rep.  734. 

(v)  As  to  the  binding  by  indenture^ 
see  1  Nolan's  P.  L.  311.  Co.  Lit. 
143.  b. 


0»  APPBKltTleB  nSTTis. 

ovetmntsnnil  agreements tlicn-in  (nmn  LchaUo 

c  raid  K.  F.  W  be  iierfinncd  and  fulliii  rircby  "" 

rf  •himself  uuio  the  said  A.  B.  (wl.    A  •  ■  i  .■,  re 

'cncc  bc3iig  thereunio  haA,  wU)  (utnanR^l  i^ilii:^  il;iii^»;  ui^iic  fullfi 

d  at  larffCi  appear.     Dy  virtue  of  which  uid  indcniutc  the  suU  £. 

-.  iJlurwardii,  to  nit,  on  the  uiti,  t^r.  at,  is*;.  aEmratiiil,  ciiicrrd,  u>d 

■  tlien  anil  tlicfB  received  tntu  the  service  of  tht-  said  A.  D.  iu  Buck 

[  apprentice  m  nfureuid.  und  retuuicicil  and  cooiiiiued  In  Mich  urvicr, 

I  -umfer,  and  hy  virtue  of,  Oie  auiU  liideiuurc,  far  a  loni;  spic«  ot  lime,  to 

1  wI|.fiom  the  d^y  ami  year  taM  aforcsaJd  uniil.  iuj<l  upon,  (^r,  tn  wit, 

L  ai(  (T'c,  aroresiiid.     And  uklioui;li  hi;,  the  said  A.  B.  hath  alwayii,  frani 

B'tbp  time  of  the  making  of  the  said  iodcoturc,  hitlicrto  well  and  truly 

l^pvformed,  fulfilled,  and  kept  all  thinK^  ihcrcln  mentioned  and  con- 

.   txlnod.  ou  hia  part  and  behalf  lo  be  pcrfovmcd,  fulfilled,  and  kept,  sc* 

.   coitliog  to  the  i  en  or  and  effect,  true  intent  and  meaning  thereof,  tlie 

d  A.  B'  in  fuct  aaith,  that  the  said  E  F.  did  not,  nor  would,  f>iith- 

f  »etve  ihc  suid  A,  D.  aecording  to  the  tenor  and  iff'.ct,  true  in- 

Itmd  meiiniiig  of  the  aaid  indenture ;  but  on  the  vontniry  ibcreofi 

f  lie  llic  said  P..  P.  duriiig  the  said  term,  to  wit,  on,  tfc.  al,  Vc.  afure- 

iiiU,  did  unbwfully  atiKunt  bimielf,  and  haih,  from  thence,  liitberto 

I  Tmuitncd  nnd  continued  ubsent  from  ihc  service  of  ihc  said  A.  D>  cod- 

tr*ry  (o  Hie  lenor  and  tlTect  of  the  said  mdcnture,  and  of  t!)c  sw  .1  cov©- 

□nnl  of  the  said  C.  D.  in  that  behalf  made  a«  aforesaid,  and  so,  kcj^ 

^Same  eoncluHon  a»  mile,  344.] 


•V.  DECLASJTIOJVS  LVIiBTLYVB. 


l\ 


lUitTkkam  and  l.e  Blanc. 

next  efliT  in 

Triniti)  Term,  5 1  Ceo.  3. 
.      -  (A)  (to  wit.)  A.  B.  complains  of  C.  D,  beinR  in  the  custody  First  cmmt  "a 
I  ^  Ihc  marshal  of  the  Marshalsca  of  our  lord  the  now  king,  before  the  jj^j^'^^'"™'' 
•  Ung  Idmscll",  of  a  plea,  thai  lie  render  to  the  said  A.  B.  certain  goods  ^j  q,,  ^(,ucsi 

d  chattels  {nr  »  dee<U  and  •wTU'mga"  aecbrdmg  lo  the  fad)  of  liim,  (a)- 
I  the  »aid  A.  B.  of  great  value,  to  wU,  of  the  value  of  L. ,  of  lawful, 


(w)  Ante,283,  roteu.  Tliis  »mi.unlB  3  WooiWja.  106,    1  New.  Btp.  1*0, 

ilOBCOVeinuil.  lJougl.518— 8Ma!.190.  Willea.  II9.»nd  in  irowr /»/(■ 

(«)  Cam.  Dif .  Pletdcr,  2  X.  2  Mode  yb)  The  -mve  Is  tnuisil^ry.  Com.  Dij. 

ttiX  Deelarirg,  New.  Kcp.  140.— SecUie  Action,  N.^uiOew^gui^  jurtice»«f 


JB14  DEOLAEATIONS   11^ 

IK  DETiinrs.  8cc.  vrhith  be  unjustly  detains  from  him  (c).  For  that  whereas  the 
said  A.  B  heretofore,  to  wit,  on  (d),  &c.  at  (^),  8cc-  delivered  to  the 
said  C.  D.  certain  goods  and  chattels,  to  wit,  &c«  (/)  of  the  said  A. 
B.  of  great  value  (g)y  to  wit,  of  the  value  of  /..— ,  of  lawful  money 
[•285]  of,  &c.  *lo  be  re-delivered  by  the  said  C.  D.  to  the  said  A.  B.  when 
he  the  said  C.  D.  should  be  thereunto  afterwards  requested  (A) ;  yet 
the  said  C.  D.  although  he  was  afterwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  requested  by  the  said  A.  B.  so  to  do  (r)  hath  not  as  yet  de- 
livei^d  the  said  goods  and  chattels,  or  any  of  them,  or  any  part  thereof, 
to  the  said  A.  B.  but  hath  hitherto  wholly  neglected  and  refused,  and 
still  doth  neglect  and  refuse  so  to  do,  and  still  unjustly  detains  the 
Second  count  same  from  the  said  A.  B.  to  wit,  at,  &c.  aforesaid.  And  whereas  also 
finin^^/y)l^  the  said  A.  B.  heretofore  to  wit,  on,  &c.  aforesaid,  at,  8cc.  aforesaid^ 
was  lawfully  possessed  of  certain  other  goods  and  chattels,  to  wit,  Sec. 
of  great  value,  to  wit,  of  the  value  ofL^  ,of  like  lawful  money  as 
of  his  own  property,  and  being  so  possessed  thereof,  he  the  said  A.  B. 
afterwards,  to  wit,  on,  &c.  aforesaid,  at,  Sec.  aforesaid,  casually  lost  the 
said  goods  and  chattels  out  of  his  possession,  and  the  same  afterwards^ 
to  wit,  on  &c.  aforesaid,  at,  8cc.  aforesaid,  came  to  the  possession  of  the 
said  C.  D.  by  finding  (k)  ;  yet  the  said  C.  D.  well  knowing  the  said 
last-mentioned  goods  and  chattels  to  be  the  properly  of  him  the 
said  A.  B.  and  of  right  to  belong  and  appertain  to  him,  hath  not  as 


(c)  In  C.  P.  the  form  runs,  <*C.  D.  as  to  price  and  value,  in  the  description 

was  summoned  to  answer  A.  B.  of  a  o£  animate  and  inanimate  chattels,  Cro. 

plea,  that  he  render  to  the  said  A.  B.  Jac.  130 1  but  this  is  no  longer  attended 

certain  gowls  and   chattels  (or   deeJ^  to,  Bac.  Ab.  Trover  F. — F.  N.  B.  88  M. 

and  vjritings)  of  great  value,  to  wit,  &c.  and  value  appears  in  all  cases  to  be  the 

which  he  unjustly  detains  from  bim,  preferable  description, 
and  thereupon  the  said  A.  B.  by  £.  F.         (A)  The  contract  of  bailment  must 

his  attorney,  complains  against  tiie  said  be  truly  stated ;  see  the  precedents,  3 

C.  D.  for  that  whereas,  &c."  Wooddes,  106.  1  New.  Rep.  140.  WIU 

(c/)  The  day  is  no?  material,  unless  it  les.  119. 
constitute  part  of  the  contract.  (»)  The  precedents  in  1  New.  Rep. 

(<?)  The  venue  being  transitory,  the  140.  3  Wooddes.  106.  Willes.  119.  do 

precise  place  is  immaterial.  not  state  a  special  request ;  but  in  Wil- 

{f)  As  to  the  certainty  necessary  in  les.  118,  5  T.  R.  409.  this  was  object- 

the  description  of  the  chattels.  2  Saund.  ed  to,  and  see  the  precedent  in  7  Went. 

74.  b.  Co.  Lit.  286.  b.    Bac.  Ab.  Deti-  635.  6,  7. 

nuc  B.— Com.  Dig.  Pleader,  2  X.  2.         {j)  Com.  Dig.  Pleader,  2  X.  2 

The  date  of  a  deed,  8cc.  needs  not  be  See  the  Precedents,  1  New.  Rep.  140. 

•Uted,  1  Wils.  116.  See  Willes.  Rep.  Willes.  118.  4  T.  R.  229.  and  the  notes 

126.  12  Mod.  9.  2  Vent.  78.  to  the  preceding  count. 

{g)  The  declaration  may  mention  the        {k)  This  is  not  traversable,  1  New. 

value  of  every  particular,  or  of  all  in  Rep.  140.  but.  quare,  if  the  defendant 

gross.  Com.   Dig.    Pleader,  2  X.    2.  originally  took  the  goods  tertiouah 

2  Bla.  Rep.  853.  and  the  latter  is  most  Selwyn's  Ni.  Pri.  593.  ante,  vol.  1.   In- 

ufiual.  Formerly  a  distinction  was  taken  dex.  tit.  Detinue.  Doct.  Plac.  Detinue. 


DETINUE.  gjg 

yet  delivered  the  said  last-mentioned  goods  and  chattels,  or  any  or   i»  dkti3jub. 
cither  of  them,  or  any  part  thereof,  to  the  said  A.  B.  although  often 
requested  so  to  do,  but  hath  hitherto  wholly  refused  so  to  do,  and  hath 
detained,  and  still  doth  detain  the  same  from  the  said  A.  B.  to  wit,  at, 

&c.  aforesaid.    To  the  damage  »of  the  said  A.  B.  of  Z. (I),  and     [  *  286  ] 

therefore  he  brings  his  suit,  &c. 

-,  (to  wit.)  A.  B.  complains  of  C.  D.  being,  8cc.  of  a  plea  that  pebt  and  de- 


he  render  to  the  said  A.  B.  the  sum  of  L, ,  of  lawful,  &c.  which  glllJIe  declwa- 

lic  owes  to,  and  unjustly  detains  from,  him,  and  also  that  he  render  to  tion  (m). 
him  the  said  A»  B.  a  certain  indenture  of  lease  of  him  the  said  A.  B. 
bearing  date,  &c.  which  he  unjustly  detains  from  him ;  for  that  where- 
as [^fiere  insert  the  counts  in  dcbty  and  the  condusiori^  ut  ante  1 87,  8, 
omitting  the  tvords  "  to  the  damagCy*  Sfc.  and  then  insert  the  counts  in 
detinue  for  the  lease^  S^c.  as  in  the  last  precedent  to  the  end,  and  con^ 
elude, «  To  the  damage^'*  Isfc.'] 


•VI.  DECLAEATI0]^8  LJ>r  CASE.  Vm\ 

Marfcham  and  Le  Blanc* 


next  after  ■  in  Trinity 


Terntj  5 1  Geo.  3.  (a) 

— ,  (to  wit.)  A.  B.  complains  of  C.  D.  being  in  the  custody  of  Beginning  and 
the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  deculf^ttrn^uT 
king  himself,  of  a  plea  of  trespass  on  the  case,  &c.  For  that  whereas,  case,  or  trover 
&c.  J^Here  state  the  cause  of  action^  and  conclude  as  follows  .']— To  the  "*  ^*  ^* 

damage  of  the  said  A.  B.  of  L. ,  (d),  and  therefore  he  brings  his 

suit,  &c.  Pledges,  &c. 


(t)  As  the  judgment  in  this  action  is  and  it  be  doubtful  whether  a  contract 

conditional  to  recover  the  specific  chat-  by  the    defendant    for    the    purchase 

tel,  or  in  case  it  be  not  forthcoming,  thereof  can  be  proved,  it  is  advisable 

damages  for  detaining  the  same,  Cro.  to  insert  a  count  in  debt  for  goods  sold, 

Jac.  628.  Com.  Dig.  Pleader,  2  X.  12.  and  another  count  in  detinue  for  the 

im  should  be  here  inserted  to  cover  chattel,  in  order  that  the  plaintiff  may 

e  real  value.  recover  on  one  ground  or  the  other  y 

m)  That  debt  and  detinue  may  be  and  many  other  cases  may  occur^  in 

.icd,  see  2  Saund.  117.  b.  Bro.  Joind-  which  this  joinder  of  action  may  be  ad- 

in  Action,  97*  and  for  the  precedents  visable. 

Brownl.  Red.  186.  Rast.  150.  When        (a)  As  to  the  title,  ante,  12.  n.  a. 
efendant  has  in  bis  possession  per-        {b)  A  sum  sufficient  to  cover  the  real 

al  property,  formerly  of  the  plaintiff,  damage. 


216  BECLABATIONS  IK   CASS. 

In  the  Common  Pleat. 


■  ■  next  after in  Trinity 

Term^  51  Geo.  3.  (c) 

The  like  in  ,  (to  wh.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of 

•    •  trespass  on  the  case,  Sic.  and  thereupon  the  said  A.  B.  by  E.  F.  his 

attorney,  complains,  for  that  whereas,  &c.  [^State  tlie  cause  qfactiony 
and  then  conclude  as  follows ;] — Wherefore  the  said  A.  B.  saith  that 
he  is  injured,  and  hath  sustained  damage  to  the  value  of  L.  (d), 

and  therefore  he  brings  his  suit)  Sec. 


I.  FOR  TORTS  TO  THE  PERSOJ^. 

yor  keeping  a     [^Commencement  as  adov^.]— For  that  whereas  the  said  C.  D.  here^ 

dog  used  to  '  tofore,  to  wit,  on,  Sec.  (/)  and  from  thence,  for  a  long  space  of  time* 
iMtp  mankind   ^       .  .        i        .     .-  r  i     *j  j  •   •        :    .i.        -j  a 

fej»  ^^  ^^^^'  until,  and  at  the  time  of  the  'damage  and  mjury  to  the  said  A. 

[*288]  B.  as  hereinafter-mentioned,  to  wit,  at,  &c.  (^)  wrongfully  and  injuri- 
ously did  keep  a  certain  dog,  he  the  said  C.  D.  during  all  that  time, 
well  knowing  that  the  said  dog  then  was  used  and  accustomedf  to  at* 
tack  and  bite  mankind  (h),  to  wit,  at.  Sec.  aforesaid,  and  which  said  dog 
afterwards,  and  whilst  the  said  C.  D.  so  kept  the  same  as  aforesaid,  to 
wit,  on.  Sec.  aforesaid,  at.  Sec.  aforesaid,  did  attack  and  bite  the  said  A. 
B.  and  did  then  and  there  greatly  lacerate,  hurt,  and  wound  one  of  the 
legs  of  him  the  said  A.  B.,  And  thereby  he  the  said  A.  B.  then  and 
there  became^  and  was  sick,  sore,  lame,  and  disordered,  and  so  re- 
mained and  continued  for  a  long  space  of  time,  to  wit,  for  the  space 
of  six  months  then  next  following,  during  all  which  time  he  the  said 
A*  B.  thereby  suffered  and  underwent  great  pain,  and  was  thereby 
then  and  there  hindered  and  prevented  from  performing  and  transact- 
ing his  lawful  affairs  and  business,  by  him  during  that  time  to  be  per* 
formed  and  transacted  ;  and  also,  by  means  of  the  premises,  he  the  said 
A.  B.  was  thereby  then  and  there  put  to  great  expense,  costs  and 
charges,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit. 


(c)  Ante,  12.  n.  a.  17,  k.  (A)  This  scienter  mast  be  alleg^ed  and 

(d)  Supra,  n.  b.  proved,  Dyer.  25.  b.  29.  a.  2  Salk.  662. 
(0  As  to  the  liability  of  the  owner  2  Stra.  1264.     1  Ld.  Raym.  606.    12 

of  animals  for  mischief  done  by  them,  Mod*  332.  1  Latw.  90.  Cro.  Car.  487. 
see  1  Vol.  Index  Animals.  See  the  What  is  sufficient  evidence  of  the  de- 
precedents,  8  Wentw.  Index,  23.  Com^  fendant's  knowledg:e  of  the  propensity. 
Dig.  Pleader,  2  P.  2.— Com.  Dig.  see  2  Stra.  1264.  2£sp.  R.  482.  Com. 
Action  upon  the  Case  for  Negligence,  Dig.  tit.  Action  on  Case  ibr  Negligence, 
A.  5.  A.  5.  It  may  be  advisable  to  add  a  count 

(/)  Any  day  just  before  the  injury  for  not  keeping  the  dog  properly  se- 

was  committed.  curedf  2  £sp.  R.  482.  {  or  properly  fed. 

{g)  The  'wwe  is  transitoryi 


fM9)| 


t.    rOlt    TflATl   TO  TUX    r>S«OM. 

Ill  of  L.        ,  En  and  aboul  dtdeavouring  to  lie  cured  or  Die      nxmal 

->.iucl*,  oJckncsii  tainuriCsH)  had  tllwnlerMiDccaiioned  a«  afore-  '    

•ih)  liiUli  been. and  isiby  iDcaus  oftiM]  prcniiKsaOtherwlkugniHiljr 

tnjtired  and  ditmnifitd,  to  «iit  at,  he.  albreuid.  To  (he  damage,  &c. 

^Ctnclumn  ax  uiiif,  28?.]  PUdgw,  &c 

iea*  ih'-  la,t  ftreerdeiti  la  Mr  t.J— to  bort,  gIibkCi  Wie,  worry,  Tb*  like fopJ 

(tArr^  itn'f  Iambi  {k),  wliich  said  'iIok  arierwanls,  to  wit,  tin,      „ 

rctiald,  and  nn  divers  otiicr  dnys  and  timrs,  between  tb«t  Aiy  biir  iIiccikm 
it  the  daj  d1'  comtncnciit};  thia  tiuit)  to  hiIi  at,  he.  uforesaidt  did  huiiu  ^ 
^  bite,  aiid  worry  (livers,  lu  wit,  one  kiundrcd  ahcep  and  one  hun< 
1  bmbs  or  llie  suid  A.  B.  of  great  value,  tu  wit,  of  tbc  value  of 
—1  tlii'M;  then  Found  and  being,  by  mennt  wbercof,  divers,  to  wil, 
f  of  ihe  said  Bhccp,  and  fifty  of  tbc  said  lambs,  of  ibc  said  A.  B. 
Dbtung  of  ^rciit  value,  to  wit,  of  tbc  value  of  /..        .,  ihcn  and  tbcro 
'.a,  and  became  of  no  value  to  tbc  said  A.  B.  ami  ihc  residut  of  the 
li  ebcep  and  lambs  of  tbe  said  A.  D.  being  al«i  of  grcal  value,  were 
•  greatly  terrified-  damaged,  aitd  injured,  and  of  do  use 
rVklue  to  the  said  A.  B,  to  wit,  at,  he.  aforesaid.    To  tlic  damage, 
^^tnnciution  at  anff,  287.] 

VC<immenfrmrnf  aa  ante,  387.] — For  that  whereas  (he  said  C.  D.  ApiiiiBl  ihe- 
bcKirc,  and  at  tbc  time  of  the  comniiiiing  of  the  grievance  hereinafter 
next  lacmioned,  was  posHCsscd  of  a  cerialn  mesauui;e,  with  ihc  ap- 
piincnances,  situate  and  biding  in  a  certain  street,  called  ■    ,  in 

ihc  parish  of ,  in  the  county  of ,  which  said  street,  at 

the  time  of  the  comniitling  of  auch  grievunce,  and  from  thence  hith' 
erlo  hath  been,  and  still  is,  a  common  public  street  and  highway  fur 
all  pcrwins  tu  go,  return,  pass,  and  repass,  in,  by  and  with  coochesi 
chariots,  and  olhor  carriages,  at  their  fvce  will  and  pleasure,  lo  wit,  at, 
he  yet  the  said  C.  D.  well  knowing  the  premises  whilst  he  was  so 
pUBMTMcd  of  the  'said  messuage,  with  the  appurtenances  as  aforesaidj 


„  rubbuib  1 

wliercbjf 
plaintiff  wii^ 
overiurntd  in 
hU  caniarc 


o  the  last  prcce- 


(0  See  the 

387,  a 

(C)Se«ame,SS7  B.    If  there  be  no 
^d^nee  of  tlir  dclendanl'i  buying  nu- 
of  tlie  dug'i  prupeiiiiily  lu  kdl  ibe 
nlilc  wbich  have  bctn  in- 
y  III'  idviaiblc  to  ilote  what 
iMlar  miiehicf  lie  hwidonc  before. 
f^nayin.  110.  Silk.  13.  or  to  state 
i^wn|ken»it;  i»  >i>Jiii  e  aitlmal*  in  gene- 
mi,  M>  13  Mod.  3356.    LA  Bajni. 


(/)  See  precedents,  8  Wenlw.  43S. 
3  Rkh.  C.  V.  141  2.  as  to  Uie  h.bihiy 
oflNe  Dccupierin  ucase  of  thtanaturCi 
tec  ante,  I  Vol.  ludes.  tit.  Nuistmcc, 
Land  i  1  B.  &  P.  404.— 3.— Hen.  Bin. 
350.  Com,  Dig.  Aeiion  on  Cow  for* 
MuUance,  S  Weniw.  Ind.  2i.  73.  An 
aclifin  19  nal  susiainnbl*  for  a  puilie 
tiiiiaance,  unless  Uie  plainUfl'  has  su*. 
U*iDcd  BORIC  particular  damig«.  Com. 
DtK-  111.  Action  on  tlie  Cue  (or  a  NuU 
sano',  C.  Co.  Ltl.  jG.  a.  9Cu.  113. 
«iaUyda.    b.  113.    2  T.  a.667.   3  WiU.  <13.  fl 


mS  DECLARATIONS  IN   CASE, 

cojreBqrENCEs  to  wit,  on,  Sec.  at,  Sec.  aforesaid,  wrongfully  and  unjustly  put  and  placed 
OS  znrxgANCEs.  ^j^^j^  large  quantities  of  dirt  and  rubbish  in  the  said  street,  near  to 
the  said  messuage,  and  wrongfully  and  injuriously  kept  and  continued 
the  same  therein,  and  during  the  night  time  of  that  day,  without  fix- 
ing, or  placing,  or  causing  to  be  fixed  or  placed,  any  light  or  signal  at 
or  near  such  dirt  and  rubbish,  to  denote  or  shew  that  the  same  were 
so  there  as  aforesaid,  by  means  and  in  consequence  of  which  said  neg- 
ligence and  improper  conduct  of  the  said  C.  D.  in  that  respect  after- 
wards, to  wit,  in  the  night-time  of  the  said  —  day  ■  ,  in  the  year 
aforesaid,  to  wit,  at,  &c.  aforesaid,  a  certain  chariot,  or  carriage  of  the 

said  A.  B.  of  great  value,  to  wit,  of  the  value  of  L, 'j  with  the  said 

A.  B.  therein,  then  and  there  going,  and  passing  in  and  through  the 
said  street,  was  accidentally  driven  upon  and  against  the  said  dirt  and 
rubbish,  and  was  thereby  then  and  there  overturned,  by  means  whereof 
the  said  A.  B.  then  and  there  became  and  was  greatly  hurt,  bruised, 
cut,  and  wounded,  and  sick,  sore.  Sec— («ame*  damage  as  ante^  288,awrf 
\f  the  filaintiff^a  carriage  were  injured^  state  such  damage y  and  the  eX" 
fiense  qf  rejiair^ — to  wit,  at,  Stc.  aforesaid. 

Second  count.      And  whereas  also  before  and  at  the  time  of  the  committing  of  the 

omitting  the     grievance  by  the  said  G.  D.  as  hereinafter  mentioned,  there  was,  and 

the  defend-      from  thence  hitherto  hath  been,  and  still  is,  a  certain  other  common. 

aot's  posses-     and  public  highway,  in  the  parish  aforesaid,  for  all  the  liege  subjects 

house*  ®^  ^^"^  *^^^  ^^^^  ^^  king?  to  go,  pass  and  repass,  at  all  times  of  the 

year,  at  their  free  will  and  pleasure ;  yet  the  said  C.  D.  well  knowing 

the  premises,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit^ 

at,  Sec.  aforesaid,  wrongfully  and  unjustly  caused  to  be  put  and  placed 

divers  large  quantities  of  dirt  and  rubbish,  in  the  said  last-mentioned 

common  and  public  highway,  whereby  the  said  A.  B.  being  allege 

subject  of  our  said  lord  the  king,  lawfully  passing  in  and  along  the 

said  last-mentioned  highway  in  a  certain  carriage,  was  then  and  there 

with  great  force  and  violence  overturned  in  the  said  last-mentioned 

Q  *  391  ]     carriage.  By  means,  *Scc.  \jSame  damage  as  in  the  Jirst  county  and  con^ 

elude  as  ante^  287,3 

For  a  malici-        [^Commencement  in  case  as  ante,  287.] — For  that  whereas  («)  the  ^aid 
ous  arrest  un« 
der  a  latitat,                         ^ 
where  the  for- 
mer suitter-         (^j  See  the  great  variety  of  prece-  suit,  1  Salk.  14.  1  B.  &  P.  205.  Com. 
n/^^t^fl'*  \       dents  indexed  in  8  Wentw .  Index  xv.  Rep.   190.— Whenever  the  imprison- 
ing costs  upon  ^®  ^''i'    -A^  ^^  *^^**  action  in  general*  roent  is  under  re^w/ar  process,  trespass 
a  rule  for  the    see  vol.  i.  Index,  Mai.   Pros.  Co.  Lit.  cannot  be  supported,  and  case  is  the 
payment  of       161 .  a.  n.  4.    2  Wils.  305.  Bac.  Ab.  only  remedy,  3  T.  R.  185.  Hob.  266.  1 

money  mto       Action  on  Case,  H.  Com.  Dig.  Action    T.  R.  544 When  the  arrest  was  on 

court  f  r/ij  • 

upon  Case  for  a  Conspiracy,  A.  &c.—    process  out  of  an  inferior  court,  the  de« 

The  gist  of  the  action  is  the  unfounded    claration  will  be  similar  to  this,  except 

arrest^  2  Wiis.  305.  for  no  action  can    in  the  statement  of  the  process.     Case 

be  supported   merely  for  a  malicious    may  be  supported,  though  the  court 

03*  [For  Note  (nj  see  the  next  page.] 


I  C.  D.  Iierctofimi,  t<i  wit,  all,  kc.  (u)  at,  &c.  (fi)  not  Uicn  having  any  "■»  waui^ 
I  T«iJiim>lj)e  or  probable  {^)  cause  of  ocudd  whatsoever  si^bsi  ibe  said     *"""'"' 
I.A.  B,  to  the  anioimt  ol'  ilw  sum  of  mmmy  fw  which  ihc  said  C   D. 
I malictOlltlF  CRUKd  the  suid  A.  B,  iii  be  arn-Mcd,  as  bercinaficr  men- 
i  {r},  but  wroiigfiilly  anil  imjmtly  conlriving  and  intending  w 
I  itDtnivni)  ban'ou^,  npitrcsii,  tniO  ujjurc  the  uilJ  A.>  11.  fiiKely  and  Oiti- 
f  UdotuJy  (■)  caused  anil  luocurcd  *ii>  Itc  aued  and  proitculcd  out  of     [  *19i  )1 
I  UvB  court  of  our  ulcl  lord  the  klii);,  twfnro  tlic  k.[»g  bitnwir,  f ibc  said 
cii  and  Mill  bthig  holilin  at  Wv»iniUiiitcr,  in  the  cwiniy  vf 
t  AOdilletcx)  (t),  a  ccnaiii  wril  of  our  said   Ion!  the  king,  callH  a 
Jiiai  (»),  at  Ihc  suit  of  the  Mid  C.  D.  against  the  aaid  A.  B.  directed 
E  to  tbD  thcrifTof— ^  by  which  B.iid  writ  our  said  lord  iho  klni;  com- 
I  mtntled  tlic  said  shcHir  that  he  should  take  ihc  said  A.  B.  If  he  shaaM 
\  he  faund  in  his  bailiwick,  and  him  siifcly  keep,  so  tlint  be  niigbt  hare 

t  hit  body  before  our  Enitl  lord  the  king,  al  Weiiminstcr,  on ,  to 

^ttuwer  the.  said  C.  D.  of  a  pica  of  trespass,  and  aUo  io  a  bill  of  Uie 

LxaSd  C.  D.  against  the  said  A.  B.  for  /,. -,  upon  promises,  accord- 

I  iDg  to  the  custom  of  the  said  court  of  our  said  lord  the  king,  before 
I  tlM  king  hiniiscir,  to  be  exhibited,  and  llial  the  &uid  sheriff  shuald  then 


■JM>1  M  jariflkticiD,  3  Wib-  302.  376. 
|Cm*.  Kc|>.  190. 

In)  It  bu  bcrn  iiiusl  IQ  commence 

^lliie  (tecliriitiDn  by  ■  recital  llut  "hy 

llhelaw  ol*  lii^  realm  no  (ursnn  ought 

I  Ib  be  arreMcO,  &«.   fir  »  'Ulrt  inHlcr 

|lOL  ke.i  sec  8  Wenlw.  33S.  Morpan-« 

.  400-3.   h"t  i.!.  tlie  12  do.  1.  c. 

39i  (waeniled  by  5  Geo.  3.  e.  27.  made 

parftlual   hy   31  Ceo.    2.  e.  3.    and 

ciiendvd  to  inferior  coo ttji  by  19  Geo. 

I.  TO.)  enacts,  lh*I  when  the  cause 

L<d'Ktioii  doe*  ni>t  uinaiiiit  \o  101.  nr  up. 

I,  the  [iUinii<T  ■lull  not  proceed 

^^■TOli  tbis  (iiiblic  and  general 


•tben 


■Lied. 


(•}  Tlie  tcMc  of  tlie  wnt.  or  thu  day 
»  Mluatly  iBsned  ;  but  tbe  iirsi  is 

(^)  The  *eniie  is  irstisitciry. 
jij>  Wliether  iliei*  was  a  probable 
e,bamixcd|>ropniilionDflBWftnd 
1 1  Will.  232.   1  T.  R.  544-5. 
(r)  A>  to  the  ium  for  wliicli  a  party 

M time ■  the  prccailviita  run,  "to tlie 

It  of  lO/.nr  upwurils  i"  but  when 


a  debt 


I  that  a 


Btbe  arrest  has  been  for  too  much,  the 
Lfncedcnl  h  the  pi 


sod  will  alwa.vt  suffice.  1  Campb.  S95. 
In  1  Salk.  15.  il  is  laid  tli«  plaintiff 
Hhnuld  (hew  how  much  wu  due,  but 
tlial  c!annot  be  nece&sary. 

(x)  Ai  to  the  allrgkiion  of  defend- 
ant's  maliciniia  intent,  %tr  3  VVila.  305. 
and  1  WjU.  333.  The  wi.rda  "/aUtlj." 
or,  '•  vireng/uii/,'  have  been  bolden  to 
he  «iiSicicntly  r(prcs*ive  nf  a  taillclmu 
intent  1  I  Saund.  242.  a.  n .  3.  1  E»»t. 
563.  Com,  Dijr.  Actiim  on  Case  f.w 
Conapiracy,  C>  3.  Legal  definition  of 
niaUce,  Gilb.  Casci,  L.  &  E.  193.  The 
malice  may  be  itnplieit  from  tlie  want 
of  probable  cause,  1  T.  K,  545.  As  ta 
proof  of  tnulico  in  a  criminal  prosECU. 
li(ni,ice9Eiiat.  361. 

(r)  This  allegation  ia  unnecessary, 
and  if  the  writ  be  BUted  ta  have  been 
sued  out  in  vacation,  would  render  tbe 
declaration  demurrable,  ante,  310.  g. 

{b)  As  to  ibe  italement  .,f  »  laiital. 
or  hill  of  Middlesex,  see  ante,  201.  of 
■  sperial  original,  ante,  214  of  a  cafiai. 
In  C.  P.  ante.  215.  If  the  writ  were 
iiBued  into  I^iddlesex,  observe  note  d. 
ante.  210.  The  writ  should  be  cnrrrctlr 
slated,  1  Hen.  BU.  49.  1  T.  K.  33S. 
^trt,  though  usu^,  i 


-9SXi  DECLARATIONS  IN  CASE. 

»0B  xA£tctou8  have  there  that  writ.  And  the  said  C.  D.  contriying  and  intending  as 
aforesaid,  afterwards  and  before  the  delivery  of  the  said  writ  {or  fire^ 
cefit)  to  the  said  sheriff  to  be  executed,  as  hereinafter  mentioned,  to 
wit,  on,  ^c  aforesaid  (x),  at,  &c.  (y)  aforesaid,  falsely  and  maliciously, 
and  without  having  any  reasonable  or  probable  cause  of  action  whatso- 
ever against  the  said  A.  B.  to  the  amount  of  Z.IO,  or  upwards,  caused 
Tind  procured  the  said  writ  {or  precefit)^  to  be,  and  the  same  then  and 
there  was  marked  and  indorsed  for  bail  for  Z.— »(z),  and  the  said 
[  •  293  ]  writ  {or  firecefit)^  •being  so  marked  and  indorsed  for  bail  as  aforesaid, 
the  said  C.  D.  afterwards  and  before  the  said  return  thereof,  to  wit, 
on,  (^c.  (a)  at,  &c.  (d)  aforesaid,  contriving  and  intending  as  aforesaid, 
and  without  having  any  reasonable  or  probable  cause  of  action  whatso- 
ever, against  the  said  A.  B.  to  the  amount  of  i^.  10,  or  upwards,  falsely 
and  maliciously  (c)  caused  the  said  A.  B  to  be  arrested  by  his  body 
under  and  by  virtue  of  the  said  writ  {or  precefit)^  and  to  be  thereupon 
imprisoned  and  kept  and  detained  in  prison  for  a  long  space  of  time, 

to  wit,  for  the  space  of hours  then  next  following,  and  until  he 

the  said  A.  B.  in  order  to  procure  his  release  and  discharge  from  the 
said  imprisonment,  was  forced  and  obliged  to  and  did  then  and  there 
procure  certain  persons,  to  wit,  E.  F.  and  G  U.  to  become  bail  (cf)  for 
the  appearance  of  him  the  said  A.  B.  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  the  return  of  the  said  writ  (or 
ftrecejit)^  to  answer  to  the  said  C.  D.  according  to  the  exigency  of  the 
said  writ  {or  firecefit)^  and  upon  that  occasion  he  the  said  A.  B«  and 
the  said  £.  F.  and  G.  H.  were  forced  and  obliged  to  and  did  then  and 
there  enter  into  a  certain  bond  or  obligation  for  the  purpose  aforesaid^ 
whereas  in  truth  and  in  fact  he  the  said  C.  D.  at  the  time  of  suing 
forth  the  said  writ  and  of  the  said  arrest  and  imprisonment,  had  not 
any  reasonable  or  probable  cause  of  action  against  the  said  A.  B.  to 
the  amount  of  the  said  sum  of  money  for  which  he  the  said  C.  D.  so 
maliciously  caused  the  said  A.  B.  to  be  arrested  and  held  to  bail  as 
aforesaid,  or  whereby  or  for  which  he  the  said  A.  B.  by  the  law  of  this 
I'ealm,  or  by  the  practice  of  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  could  or  ought  to  have  been  arrested,  or  holden 

The  termina-  to  •bail  as  aforesaid.f  And  the  said  A.  B.  further  saith,  that  such  pro- 

tion  of  the  for- 

nier  suit  (ej*  '  « 

t*294] 

(x)  The  day  on  which  the  writ  is  arrest,  or  some  day  just  before  it. 

Btated  to  have  been  issued.  (b)   Some  place  in  the  county  ii? 

{y)  The  venue.  which  the  arrest  was  made. 

(fir)  According  to  the  fact.    Some-  fcj  Ante,  291.  n.  s. 

times  it  is  stated  that  this  indorsement  fdj  If  the  plaintiff  did  not  find  bai!» 

was  made  by  virtue  of  an  affidavit  filed,  or  if  '.here  b^  any  doubt  as  to  the  proof 

&c.  but  this  should  be  omitted,  as  it  of  the  bail  bond,  this  alleg-ation   and 

only  encumbers  the  plaint  ft  with  nn-  that  of  the   costs  of  procuring  bail 

necessary  evidence,  1  B.  and  P.  281.  should  be  omitted. 

(a)  The  precise  time  is  not  material,  fej  It  must  be   averred,  that  the 

but  it  is  usual  to  insert  the  day  of  the  former  suit  determined  in  the  present 


^ 


I.  jrok  TOUTS  TO  TiiK  rEKiioN. 

■ceetfmgg  were  thereupon  hud  in  the  mUI  suit,  ilut  afterwards,  to  wit,  »■  m 
fa,  he.  {/)  a  ccriain  rule  and  order  wm  duly  made  by  tin:  said  eoun,      ** 
•ceoi-ding  to  tJic  course  and  pnittito  *if  tbe  Mine  court,  whcrehy  it 
Wx»  ordertd  by  the  swd  coUrt  that  the  suul  A.  B.  ahanld  hove  leave  w 

btinp  Into  conn  in  the  said  mil  L (j),and  ihai  tbcrcupoii  (unless 

Ul6  Mid  C.  D    should  accept  llicrc<-r,  together  with  hii  com*  and 
Churgci  (o  be  taxed  hy  the  master  of  the  oaid  eou.-i.  in  full  diwhargc 

Of  the  said  soil,  the  siiid  sum  of  L. should  be  biiuck  out  of  iho 

dcclawiion  in  tbe  said  suit,  an.l  paid  out  of  the  «aid  court  to  the  said 
■C.  O.  or  h}s  attorney,  and  that  upoti  the  trial  of  the  isaue  the  said  C. 
D.  should  not  be  permitted  to  gire  evidence  for  the  said  sum  of  /■  — . 
And  the  said  A.  B.  further  saitb,  that  afterwards,  'to  wit,  on.  &c.  (h)     [  • 
l!>4!  iiaid  A.  R.  did  bring  into  court  in  the  said  suit,  Uw  stkl  »um  of 

^\ •  *°  '*••=  •ai'l  '•"'c  or  order  mentioned,  and  that  tbe  costa  of  tlw 

said  C.  D.  in  the  said  suit,  were  duly  taxed  by  the  master  of  the  uid 

rr-m,  at  the  iostunce  and  rcfjuoHt  of  the  said  C.  D.  ai,  L ,  which 

:  '.isl^eniioned  sum  of  /. ,  together  with  the  said  suin  of 

— -,  waa  afterwards,  to  wii,  on.  &c.  last  aforesaid,  duly  paid  to  the 
^-i;l  C.  D.  and  the  said  C.  D,  did  accept  the  same,  together  with  the 

«ud  sum  of  J-. ,  in  full  discbarge  of  the  said  suit.  And  tile  «aid 

"Wtfon  was  and  is  r>y  means  ol  tbe  premises,  and  according  to  the 
courae  and  pr-cticc  of  the  said  court,  wholly  discharged,  ended,  and 


that  la  it  was  averred  tint  the  auil  wu 
ended,  the  auiemeot  of  tbe  muirwf 
how  w»  unnecesnar/,  and  the  plalnliiT 
had  judgment.  Several  of  Uie  prece- 
dents in  the  old  enirie*  referred  to,  8 
Wcnlw.  Index.  XIX.  do  not  ahew  tbe 
termination  of  the  fim  suit.  The  plain- 
lilT  in  the  above  sctioji  ebtuned  &  ircr- 
dict,  notwiiNsutiditip  the  cue  In  I  E»p. 
Rep.  79.  3  Esp.  H.  34.  »nd  no  objec- 
tion wu  taken  to  ilii*  mode  nf  drter- 
mininj  tlie  suit.  Sec  Tidd'j  Prac. 
Furnn,  Index,  Jmlgtnents  for  Uefcnd- 
ani,  as  to  the  mode  of  describing  the 
d.tlerent  moJea  bj  which  the  »ail  ter- 
minated in  faTour  of  the  pre«ent  plain- 
tiff. 

(/)  The  date  of  tbe  rule  examine 
the  drrfi  therewith, 

is)   The  «iim  tendrred  must   have 
been  under  10/  orihc  declaratiiinmiut 
be  trained  an  above,  and  not  us  is  ■otne- 
IJmeii  die  case.  See  291.  note  r. 
(A)  The  day  of  lassuon. 


tZ2 


BEOLARATONS   IN   CASK. 


FOB  MAI.ICIOUS  determined  (i),  to  wit,  at,  8cc.  fiforesaid.  By  means  (A)  of  which  said 
ABBE8T.  several  premises,  he  the  said  A.  B.  whilst  he  was  so  imprisoned  as 
aforesaid,  not  only  sufifered  great  pain  of  body  and  mind,  and  was 
greatly  exposed  and  injured  in  his  credit  and  circumstances,  and  was 
hindered  and  prevented  from  performing  and  transacting  his  lawful 
aft'airs  and  business  by  him  during  that  time  to  be  performed  and 
transacted,  but  was  also  forced  and  obliged  to  lay  out  and  expend,  and 
did  necessarily  lay  out  and  expend  divers  large  sums  of  money,  in 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
Zi.  ,  in  and  about  the  obtaining  of  his  release  from  the  said  arrest 
and  imprisonment,  and  in  and  about  other  the  premises  (/),  and  hath 
been  and  is  by  means  of  the  premises,  otherwise  greatly  injured  and 
damnified,  to  wit,  at,  &c.  aforesaid.— [Conc/u(/f  as  antCy  287.3 


continued 
fmj. 

[•296] 


The  like,  [^Same  as  the  last  precedent  to  the  t  in  page  294,  and  then  proceed 

suifwasdis-'  ^^/^^^^^^^  •'] — And  the  said  A.  B.  in  fact  •saith,  that  such  proceedings 
were  thereupon  had  in  the  said  suit ;  that  afterwards,  to  wit,  in  — 
Term  then  next  following,  the  said  C.  D«  did  not  prosecute  his  said 
bill  {or  writ)  ai^ainst  the  said  A.  B.  with  effect,  but  voluntarily  permit- 
ted his  said  suit  to  be  discontinued  for  want  of  prosecution  thereof,  and 
thereupon  it  was  then  and  there  considered  in  and  by  the  said  court, 
that  the  said  C.  D.  should  take  nothing  by  his  said  bill  (or  writ)^  but 
that  he  and  his  pledges  to  prosecute  should  be  in  mercy  (n),  &c.  as 
by  the  record  and  proceedings  thereof  still  remaining  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster 
aforesaid,  more  fully  appears  (o) ;  whereupon  and  whereby  the  said 
suit  then  and  there  became  and  was  and  is  wholly  ended  and  deter- 
mined, to  wit,  at,  &c.  aforesaid.  By  means,  &c.  [Conclude  as  ante^ 
295.] 


The  like  [Same  as  the  precedent^  ante^  29 1,  to  the  end  of  the  f,  and  then  prO' 

nvhere  the  -^ 

first  suit  was  ^^^^  asfoUonvs  :J — And  the  said  A.  B.  in  fact  saith,  that  the  said  C.  D. 

nonprossed  did  not  prosecute  his  suit  against  the  said  A.  B.  but  therein  wholly 

^^^ '  failed  and  made  default.  And  thereupon  afterwards,  to  wit,  in  «          - 


(i)  Ante  294.  note  e. 

(i)  If  the  plaintifThave  sustained  any 
particular  damage,  besides  those  in- 
con  veniencies  which  are  here  enume- 
rated, and  which  are  incidental  to  the 
imprisonment,  it  must  be  stated,  or 
the  plaintiff  will  not  be  permitted  to 
give  evidence  of  it  on  the  trial,  Peake. 
C.  N.  P.  46.  62.  [Vide  3  Day  411.] 

(/)  Cannot  recover  extra  costs*  1 
Campb.  151,  2. 

(m)  See  the  notes  to  the  last  prece- 


dent ;  see  8  Went.  329.  and  the  form 
of  a  judgment  of  discontinuance.  Tidd's 
Prac.  Forms,  310. 

(»)  The  latter  words  are  not  neces-. 
sary. 

(o)  As  to  this  allegation,  ante,  230. 
n.  u. 

(/>)  See  the  notes  to  the  precedent, 
ante,  291.  See  the  form  of  the  entry 
of  the  judgment  of  nonpros,  Tidd's 
Prac.  Forms,  310. 


i-^forc  llw  king      *"•'*■ 


I.   rO»   TORTS   TO   THE    ?E«!!r 

-year  of  ihc  rci 
L  ciil»I(l«rc4l  by  ihc  ssiil  ctMitt  orcii 
^Iklnwcir,  Ihut  tlii;  «ai(l  C.  U.  Rho'il  : 

.  imtlbal  the  mril  A.  U-  *1)(juIJ  go  thrroi'     '  y  ilic 

record  ajri  pTQCceiiinBs  (Iicrror*iill  rpiiia'i.i  I  ^  [nfuui- 

Bkid  lord  ihc  king,  before  the  kbg  Mrosclf  at  WcMntioi'tur  ^lorcutd, 
e  f'ltly  and  m  brge  *ppe:irs  (7),  and  ibc  vutl  nction  wu  aiid  i« 

E''tfercby  wholly  cntletl  anti  determined,  to  wil,  at.  Etc.  aforcuUL  By 
bcaiiai  (cc.  [^Canclailc  at  aiUe,  Sill  J 

•f&nn*  Bi  Che  firrcrrlfnl,  on  If,  391,  «rt*  henrf  lAfu/zrofi-ct/ tf»yo/.''i'«  "ke 
Mm  .•]— Ant!  thi:  said  A.  D.  in  laci  aailli,  Ihai  audi  prfceeding*  wore  „  J^ ,'  ,  ," ,  , 

bad  ill  the  »aid  suit:  thni  aficrwaixis,  10  wit,  in  — Term,  in  ili*''"^'' ' 

of  Uic  reign  of  our  auid  lord  ilie  kin);,  il  wan  considered  in  i"^'^,  "^  ,,  /_  V 
«ul  by  (he  said  cuun,  that  the  said  C.  T).  Utoidd  lukc  notliin);  by  his     [•  217^ 
bill  (or  mrii)  but  that  he  and  his  pledi^i-^  lu  proMtutu  alvould  be 
Burcy,  fee.  as  i>y  tlie  record,  &c.  («)    Wliercupon  and  whcteby  Uic 
[il  bcmnrtC)  and  was,  and  is  tvholiy  ended  and  dcier mined,  to 
Ice.  sforesaid.  [^Conclude  a»  ante,  293.] 


that  whereas  the  said  A.  8. 
and  bitiiftil  sutijcct  of  this  kingd*: 
hated  and  onducicd  himself,  niic 
tbv  time  of  thi-  commiiling  of  (he 


now  is  a  good,  true,  honest,  Ju'.i,  >''>rn»i>i 
n  (u),  and  as  such  holh  always  be- j{^f ''."^^^ 
hath  not  ever  been  Euilly,  or  nniil  iel(i;iy  in: 
icveral  grievances  by  the  said  C.  D.J' 


cauitng  him 


(f}  At  to  tills  nllcgudo! 


<r)  See  Tldd's  Prtc.  Formi,  313. 
Anu  230.  n  u. 

rinuus  preceilenlB  in  8 

>v.  Id  xil.   As  to  Uii« 

[lit  B«nersl>  sec  1  Vol.  IniLti.  tit. 

B»c.  All,  tn.  Action  on  the 

H.Cmn.  Uiit-iit.  Aelionon  tlie 

[era  conipirncY,     Siund.  228 1 0 

3}0.  [n  n'ltes,  fmm  which  il  B)i|icars, 

•uppurl  an  nctimi  fur  s  criminul 

ImMBUlion,  four   circumslBnce*  muit 

If  I  lit,  Filxehood  in  the  "riiiifHl 

»nd  which  muni  lim-e -prmmi- 

in  ftvniirof  the  pUinl'fi'.  ^iUy.  The 

of  t>ii>hall.'  ciiuvc  Tor  iriBlitiiling 

:b  proceodinir.  Sdly,  Molkc  in  the 

wlilch  mu<i  hi!  priiTciI,   9 

..  361.    4thly,  DafioKe  10  ihr  nc. 

party,  which  mny  bo  cirhsr  to 

in  by  ■mpni 

by  %c»n<U\ 


;,M0.    hyr,^p(Mi«e.  Gilb  Cm.  L.  »nd  E.  IBS.  **'™'"' .""''' 
203.   12M„J.20B.  IT.  R.  493  M  531.  i'^.^^^'^j  ^y 

These  fourcu-ciiiiistnjictTs  must  be  cor- die  jusllca(i). 
rcclly  sl*led  in  the  (leclai'ktitin. 

(■)  This  iiiducctneiit  U  utuallj  Idt 
serted,  but  11  is  not  trsTcrsnble.  btiU'S. 
Ill),  uid  if  omitted,  lh«  decUrktiun 
WDutd  be  (uthcient.  The  inducement 
in  nimllarto  ihat  in  »r\  >cli<^  KirsLhcl, 
or  for  woi'ds,  pttt,  304,  Ik  gfneriil,  a 

cherat'tr  of  llic  pbinttlT,  trt  npra,  nolo 
I.  Giifa.  Cs«.  L.nnd  K.  IBJ.  lSMi>d. 
SOS.  in  which  ca^e  thu  inducemcix  of 
tlif  pitiiiilifl'i  good  clumeter  Is  proper, 
hill  ir  the  procrrdlnir  werx  uul  prrju* 
dii  iul  til  the  pIuntilT'K  charactcri  the 
induct mrnt  ihnuld  be  iiniStlcd,  and  the 
drclaritiinii  runinirnce  with  the  itate- 
jiitm,  lh«I  the  jFrciutant  e 


^i  DECLABAtlONS   IK   CASE. 

poR  MAiiciorg  as  hereinafter  mentioned,  been  suspected  to  have  been  guilty  of  *felony, 
cTJTioNs.  ^^  ^^  ^  other  such  crime,  by  means  whereof  he  the  said  A.  B.  before 
the  committing  of  the  said  several  grievances  by  the  said  G.  D.  as 
hereinafter  mentioned,  had  deservedly  obtained  and  acquired  the  good 
opinion  and  credit  of  all  his  neighbours,  and  other  good  and  worthy 
subjects  of  this  realm,  to  wit,  at,  &c.  — (x;) ;  yet  the  said  C.  D.  well 
knowing  the  premises,  but  contriving  and  maliciously  (w)  intending  to 
injure  the  said  A.  B  in  his  aforesaid  good  name,  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to  cause 
him  the  said  A.  B.  to  be  imprisoned  for  a  long  space  of  time,  and  thereby 
to  impoverish,  oppress,  and  wholly  ruin  him  heretoforef,  to  wit,  on,  &c. 
at,  &c.  went  and  appeared  before  one  E.  F  Esq.  then  and  there  being 
one  of  the  justices  of  our  lord  the  now  king,  assigned  to  keep  the  peace 

of  our  said  lord  the  king  in  and  for  the  county  of ,  and  also  to 

hear  and  determine  divers  felonies,  trespasses,  and  other  misdemeanors 
committed  in  the  said  county  (jc),  and  then  and  there,  before  the  said 
£.  F.  so  being  such  justice  as  aforesaid,  to  wit,  at,  Sec.  aforesaid,  falsely 
and  maliciously,  and  without  any  reasonable  or  probable  cause  (y) 
whatsoever,  charged  the  said  A.  B.  with  having  (z)  feloniously  stolen 
[•  2991  *  certain  gold  watch  of  him  the  said  C.  D.  *and  upon  such  charge  he 
the  said  C.  D.  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  caused  and  procured  the  said  E.  F.  so 
being  such  justice  as  aforesaid,  to  make  and  grant  his  certain  warranty 
under  his  hand  and  seal,  for  the  apprehending  (a)  and  taking  of  the 
said  A.  B.  and  for  bringing  him  the  said  A.  B.  before  him  the  said  E. 
F.  or  some  other  of  his  majesty's  justices  of  the  peace  in  and  for  the 

said  county  of ,  to  be  dealt  with  according  to  law  for  the  said 

supposed  offence ;  and  the  said  CO.  under  and  by  virtue  of  the  said 
warrant,  afterwards,  to  wit,  on,  &c.  to  wit,  at,  8cc.  aforesaid,  wrongfully 


(v)  The  ve/itff  is  transitory.  the  justices,  Ecc.  had  competent  au- 

(w)  As  to  the  allegation  of  malice,  thority. 

see  ante,  291.  note  s.  and  4  Burr.  1974.  (y)    The    allegation    is    material^ 

{x)  In  Com.  Dig.  tit.  Action  case  for  though  the   word  "  falsely,"  without 

conspiracy,  C.  4.  it  is  said,  that  it  must  **  maliciously,"  would  suffice,  ante.  297. 

be  alleged  in  the  declaration  that  the  note  t.  and  ante,  291.  note  s.   1  Wils. 

former  proceeding  against  the  plaintiff  232.   IT.  R.  544,  5.   4  Burr.  1974. 

was  instituted  before  a  justice,  or  court  Gilb.  Cas.  L.  and  E.  187.   189.  See  3 

of  competent  jurisdiction  to  try  the  of-  Hawk.  P.  C.  7  edit.  161.  as  to  what  ir 

fence,  and  see   Rdll.  Ab.   Action  sur  a  probable  cause, 

case,  p.  50.  but  as  it  is  now  settled  that  («)  The  statement  of  this  charge  is 

an  action  may  be  supported  for  a  mali-  to  be  taken  from  the  magistrate's  war- 

cious  prosecution  of  a  defective  indict-  rant,  or  from  the  examination  of  the 

ment  Tsee  4  T.  R.  247.  1  Salk.  15  notes,  defendant  on  oatb,  when  asight  of  them 

2  Strange,  691.),  and  that  case  may  be  can  be  obtained, 

supported  for  a  malicious  arrest  in  a  faj  This  Is  to  be  taken  from  the 

court  having  no  jurisdiction.    2  Wils.  warrant. 
302.  it  seems  not  material  to  allego  that 


IP 


1    TOftTS   TO  THE   rEKnon. 


bjustlf,  >nit  witiioui  any  rca«cinablc  or  prutKLbIc  cauac  (A)  what-^ 

I  cauMf)  mill  iH'ucurcd  iho  buiU  A.  B.  lu  l>c  arrested  by  hh  body, 

|)rUuui:i]  (r),  and  kept,  atul  tlctaiued  lii  prkuii  l.ir  i|  l^tig 

■C*  of  lime,  to  wit.  Tor  the  apace  or lic<ur»  iIku  nexi  rallowiii|>, 

d  until  Iw  the  uid  C.  D  aftri-warilB,  to  wit,  on,  itc.  lu  wit,  ot,  &c. 
I  k^mwid,  fultciy  and  mnliciouily,  and  wiihoat  any  rcjiwniulilc  nr  |iru- 
J  IhUc  cauk  whA(M>cvcr,  caused  and  procured  the  iiiii  A.  B.  to  Ik  e.ur- 
I  i^(d  and  canyeyrd  in  custody  bctbre  the  suid  E.  K.  to  bcin^  sncii  jtis- 
I  VCA  u  4iforcK*ii]>  and  to  be  committed  )>y  che  uiil  JusilcCi  fiM'  b 
I  further  examination,  to  a  certain  gaol  or  prison  or  our  said  lord  tite 
IJeId^,  Ciilled  i.  and  iberc>  to  wit,  in  tiie  said  kboI  or  prlwnt 

1  Iw  the  taid  C.  O.  ihvn  and  iliurc,  falsely  and  maliciously,  and  wittiout 
I  ftny  r«i!^ialilc  ur  pvoLnblc  cauae  whuisoevcv,  caused  and  procured  the 
I  nid  A.  B.  to  be  impi'iaoncd,  and  lo  be  kept  and  detuned  in  prltion  Tor 

I  ft  long  space  of  time,  to  wit,  for  the  space  of iheu  ncxi  foUow- 

I  Ing,  and  until  he  the  said  C.  D.  sftrrwurils,  to  wit,  un,  &c.  falsely  and 
I  <fDuUdtiusly,  and  without  any  reasonable  or  probable  cauac  whiitsoever, 
1c>iu>cd  and  praciircd  the  said  A.  II.  lo  be  carried  and  conveyed  in  cua- 
le  (i.  H,  then  and  there  being  a  certain  other  justice  of 
3  lord  tbc  king,  assigned  to  *keep  the  peace  of  our  Hiid  lord 
ft  ni^  to  hear  and  determine  divers  felonies,  trespasses,  and 
nlsdetneanours  committed  in  the  same  couniy  of  ■-  ,  to  be 

hed  bcfarc  (he  said  justice  touching  and  concerning  the  said 
I  supposed  crime-  [Which  said  lasl-mi^nticncil  jusiicc  having  heard 
i  considered  all  that  the  said  C.  D.  could  say  or  allege,  against  (lie 
■■dd  A.  B.  touching  and  concerning  the  said  supposed  oOcncc  then 
d  there,  to  wit,  on,  Etc.  last  albicsaid,  at,  £ce.  afurcbaid,  ndjndgcd 
d  deicrmined  that  the  aaid  A.  B,  was  nul  guilty  of  the  sild  !tup- 
l^powd  oScnce,  and  then  and  there  caused  the  said  A.  &.  [o  be  dis- 
I   out  of  custotly,  fully  ncrjtiiitcd  and   discharged  {d)  of  the 


fSj  A»te,  398  n.  y. 

_  ^  ftj  I'll*  Iniprisonment  bein^  one  of 

■>^e  damogcit  in  respect  o(  whieli  tlie 

Uiion  i*  tiuiainalile.  shuuld  be  Hiuled, 

(Maiite.  397  n.  (. 

'(4j  Hie  (letlarstlnn  imisc  shew  that 

I  tte  loracr  prosecution  »»«  ut  an  end. 

iiough  the  i>m>a>ion  will  be  a><lcd  1>y 

llrtidici,  sec  tl.e  esses,  ante,  3>J4,  nute 

l«,aDdlSm.  114.    Com.  Dig.  Action 

R  Case  CfiiiHpirscy,  C.  S.  Bac.   Ah. 

F  Action  oil  Cue,  H.    Ill  2  T.  K.  231. 

Her)  J.  observed,  *'  that  the  win-ds 

>*r»le««ecl    and  tli«<^turgcil  From   tlie 

1  ImpriscinRienl"  are  n^l  wffieienl, 

[  (ha;  noi  brin((  equal  to  the  word  ao- 

hicU  lias  a  d<firu<e  mean- 

tnely,  by  ajuryoa  the  trial,  aud 

Vol,  II. 


that  it  must  be  slirwn  upon  the  faec  of 
the  dccliiratliin,  lliat  the  Ariginil  pro* 
secution  w»s  at  an  end.  '  But  it  miirt 
not  be  inferred  from  this  ohscrvallon, 
ibat  111]  action  can  be  BU|>part«d  by  a 
persuD  wlio  was  taken  bel'ure  a  mails' 
Irate  upon  a  fliarRC  offeloii)',  of  wliicti 
the  tna^slrate  dincliari^s  bim,  and  for 
whirh  no  indictment  is  aflerwards  pre- 
ftrred  I  if  it  were  utberwise,  as  the 
pBTly  accuacd  ha*  no  mo<]e  of  forcing 
lliirpraaecumrioprefcrabill,  he  wiiiitd 
he  without  redresi,  and  see  3  Etp.  It. 
165.  In  a  precedent  nettled  by  an  c 
pent  pleader,  the  lullowing  allegaiiun.  , 
was  iiiaeried  Instead  nf  wliatU  above 
between  the  brsekcls.  as  rdllaws:  "and 
thereupon  the  saJ  J  C  D.  iisthavhigatiy 
3  !■■ 


es6 


DBCLABATIONS  IN   CASE. 


voR  MALICIOUS  said  supposed  oiTence ;]  and  the  said  C.  D.  hath  not  further  pro- 
sHosBCDTioirg.  aecuttd  his  said  complaint,  but  hath  *deserted  and  abandoned  the  samey 
and  the  said  complaint  and  prosecution  is  wholly  ended  and  deter- 
mined) to  wit,  at,  &c.  aforesaid. 


^        .        ^       And  whereas  also  the  said  C.  D.  further  contrivincr  and  maliciously 
Second  count.  .  .  .  -         .  . 

(f)  and  wickedly  mtending  as  aforesaid,  heretofore,  to  wit,  on,  ts'c.  at, 

Sfc.  aforesaid,  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoever,  charged  the  said  A-  B.  with  having  com- 
mitted a  certain  oifence  punishable  by  law,  to  wit,  felony  ;  and  upon 
such  last-mentioned  charge,  he  the  said  C.  O.  then  and  there,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  at,  ^c.  falsely  and  maliciously 
caused  and  procured  the  said  A.  B  to  be  arrested  by  his  body,  and  to 
be  imprisoned  and  to  be  kept  and  detedned  in  prison  for  a  long  space 
of  time,  to  wit,  for  the  space  of  — — —  then  next  following,  and  at  the 
expiration  of  which  said  time,  he,  the  said  A.  B.  was  duly  discharged 
and  fully  acquitted  of  the  said  last-mentioned  oifence,  to  wit,  at,  ^c. 
aforesaid  (/).— By  means  of  %vhich  said  several  premises  (g)j  he  the 
said  A.  B.  hath  been,  and  is  greatly  injured  in  his  said  credit  and  repu- 
tation, and  brought  into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  all  his  neighbours,  and  other  good  and  worthy  subjects  of 
this  kingdom,  and  divers  of  those  neighbours  and  subjects,  to  whom 
his  innocence  in  the  premises  was  unknown,  have,  on  occasion  of 
the  premises,  suspected  and  believed,  and  still  do  suspect  and  be- 
lieve, that  the  said  A.  B.  hath  been  and  is  guilty  of  felony;  and 
also  the  said  A.  B.  hath,  by  means  of  the  'premises,  suffered  great 
anxiety  and  pain  of  body  and  mind,  and  hath  been  forced  and  oblig- 


Damage  ap. 
plicable  to 
botU  counts. 


[•302] 


ground  or  evidence  to  support  the  said 
false  and  malicious  charge,  then  and 
there,  to  wit,  on,  &c.  aforesaid,  ne- 
glected to  bring  th%  same  on  to  a  hear- 
ing or  trial,  and  he  the  said  A.  B.  being 
innocent  of  the  said  supposed  ofience, 
was  then  and  there  duly  discharged 
out  of  the  said  custody,  fully  acquitted 
and  discharged  of  the  said  supposed 
offence."  Case  may  be  supported 
against  a  person  for  maliciously  obtain- 
ing a  search  v^arrant,  though  no  goods 
-were  found,  and  though  consequently 
no  prosecution  could  be  instituted,  see 
Boote  V.  Cooper  and  another,  1  T.  R. 
535.  3  Esp.  Rep.  144.  7.  Roll.  Ab.  Ac- 
tion sur  Case,  P.  and  in  Bac*  Ab.  Ac- 
tion on  the  Case,  H,  it  rs  said  that  ac- 
tion lies  whether  the  prosecutor  pro- 
ceed so  far  as  actually  to  exhibit  an 
indictm&nt  or  not. 

(c)  This  count,  in  respect  of  its  gene- 


rality, is  frequently  adopted  as  a  second 
count,  see  Roll.  Ab.  Action  tur  Case, 
Q.  pi.  5.  It  may  be  questionable,  bow- 
ever,  whether  it  would  be  sufficient 
upon  demurrer. 

(f)  The  accusation  of  felony  before 
the  magistrate,  or  in  any  other  course 
of  legal  proceeding,  cannot  be  treated 
as  libellous f  X  Saund.  132.  n.  1.  but  if 
the  defendant,  at  any  other  time,  ac- 
cuse the  plaintiff  of  the  felony,  counts 
may  be  here  added  for  the  words,  1 
Saund.  133. 

(s)  ^^®  \^9^'ve  already  seen  that  the 
damage  may  be  imprisonment,  scandal, 
or  expense,  ante,  297,  note  t.  these 
and  any  other  particular  damage  should 
be  circumstantially  stated,  or  such  at 
are  not  necessarily  incidental  to  the 
premises  will  not  be  admissable  in  evi- 
dence, ante,  295.  note  k. 


I.  FOR  TORTS  TO  THE  PERSON.  JSy 

cd  to  lay  out  and  expend  divers  large  sums  of  money,  in  the  whole  for  maucioits 

amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  X. ,  (>^),  '^obecutiows. 

in  and  about  the  defending  of  himself  in  the  premises,  and  the 
manifestation  of  his  innocence  in  that  behalf,  and  hath  been  greatly 
hindered  and  prevented,  by  reason  of  the  premises,  from  following  and 
transacting  his  lawful  and  necessary  affairs  and  business  for  a  long 

time,  to  wit,  for  the  space  of ,  and  also,  by  reason  and  means 

of  the  said  premises,  he  the  said  A.  B.  h«ith  been,  and  is,  otherwise 
greatly  injured  in  his  credit  and  circumstances,  to  wit,  at,  &c.  afore- 
said. [^Conclude  as  antCy  287.] 

[Ifiducement  of  good  character,  isfc.  and  that  plaintiff  had  not  been  For  malicioos 
guilty  offierjury,  and  of  defendant's  malicious  intention^  similar  to  the  prosecution 
precedent^   antcj   297,  to  the   ti   ond  then  proceed  as  follows  : — "]    to  JJf  a^'  j^jjj^^ 

wit,  on  the  —  day  of  — ,  in  the year  of  the  reign  of  our  lord  merit  for  per- 

the  now  king,  at  the  general  session  (j)  of  oyer  and  terminer  of  our'?"!^^'^*'!?^') 
said  lord  the  king,  holden  in  and  for  the  county  of  ■       ,  at  the  session  certiorari, 
house   for  the  said  county,  before  E.  F— G.  H.— I.  K.  and  L.  M.  J|P^°"  J^h"'<^.^ 
Esqrs.  and  others,  their  fellow  justices  of  our  said  lord  the  king,  assign-  was  acquitted 
cd  [by  his  majesty's  letters  patent,  under  the  great  seal  of  the  united  (0- 
kingdom  of  Great  Britain  and  Ireland,  to  the  same  justices  before 
Darned,  and  others,  in  the  same  letters  patent,  named,  &c.  (A-)]  to  hear 
and  .'determine  divers  felonies,  trespasses,  and  other  misdemeanors      [  *  303  ] 
committed  within  the  said  county,  he  the  said  C.  D.  falsely  and  ma- 
liciously, and  without  any  reasonable  or  probable  cause  whatsoever,  in- 
dicted and  caused  and  procured  to  be  indicted,  the  said  A.  B.  by  the 

name  of  A.  B.  late  of  the  parish  of ,  in  the  county  of ,  for 

that,  Stc— [^<?rff  state  the  material  fiarts  of  the  indictment,  and  then 
proceed  as  follows  ;— ]  which  said  indictment  our  said  lord  the  king  af- 
terwards, for  certain  reasons,  caused  to  be  brought  before  him,  to  be  Removal  by 
determined  according  to  the  law  and  custom  of  England ;   and  the  certiorari  (/). 

said  A.  B.  further  says,  that  the  said  C.  D.  afterwards  falsely  and  ma-  ^"*'  ^^  ac- 
quittal. 


{h)  As  to  what  costs,  see  1  Cainpb.  demeanor.  1  Bla.  Rep.  385.  1  T.  R. 
151,  2.  518.  —Therefore,  if  the  court  will  not  in 
(r)  Sec  the  various  precedents  in  8  the  former  case  g^ant  a  copy  of  the  re- 
Went  w.    Index   XV.  to  xxi.  and  the  cord,  no  action  for  a  malicious  prose- 
notes  to  the  precedent,  ante,  297.  See  cution  can  be  supported, 
precedent  for  maliciously  indicting  ( j  )  This  statement  is  to  accord  with 
aintiff's  wife  at  Hick's  Hall,  where  the  caption,  or  style  of  the  particular 
was  acquitted,  2  Rich .  C.  P*  158.  sessions,  and  with  the  record  of  acquit- 
:i  proceedings  in  the  original  prose-  tal. 
ution  ape  to  be  described  as  in  the  re-  {k)    The    allegation    between  the 
rd  of  acquittal,  a  copy  of  which  must  brackets  is  unnecessary  and  is  better 
produced  on  the  trial  of  the  action,  omitted,  2  Rich.  C.  P.  158. 
f  the  former  prosecution  were  for  a  (/)  If  there  was  no  removal.  See  2 
telony,  but  not  when  it  was  for  a  mis-  Rich.  C«  P.  159. 


fSSS  DECLAB.ATIONS   IN  CASE. 

^oTf  TiTALiciors  liciouslf  (m),  and  ivithout  any  reasonable  or  probable  cause,  prosecut- 

pBosEcuTi  .  s.  ^,^  ^^j  caused  to  be  prosecuted  the  said  indictment  against  the  said  A. 

B.  until  the  said  A.B.  afterwards,  to  wit,  ac  the  sittings  at  nifti  f/riufi  (?/), 

holden  on  — —  next  after  the  end  of  the  term  of in  the  ■  (o)  year 

of  the  reign  of  our  said  lord  the  now  A-m^*,  before  Lloyd  Lord  Kenyon,  chief 
justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  before  the  king^ 
hivnself,  Roger  Kenyon,  Gent,  being  associated  unto  the  said  chief 
justice,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  was  in  due  manner,  and  by  due  course  of  law,  acquitted  of 
the  said  premises  in  the  said  indictment,  charged  upon  hitki  by  a  jury 
Judgment        <>^  the  said  county  of  Middlesex  ;  and  whereupon  it  was  afterwards,  to 

thereon.  ^^iV,  in  ^f teen  days  from  the day  of  £  aster  ^  in  Easter  terfn  (/i), 

in  the  40th  year  ^f  the  reign  aforesaid  considered  (§')  and  adjudged  by 
[  •  304]  the  court  of  our  said  *lord  the  king^  before  the  king  himself,  the  same 
court  then  and  still  being  holden  at  Westminster,  in  the  county  of 
Middlesex,  that  the  said  A.  B.  should  depart  thence  without  day  in 
that  behalf,  and  the  said  A.  B.  was,  and  is  duly  discharged  of  and  from 
the  premises  in  the  said  indictment  specified.  As  by  the  record  and 
proceedings  thereof  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself  at  Westminster  aforesaid,  appears.  By 
means  whereof,  8cc.— [«S/a/:e  the  damage  as  ante^  301^  and  any  other 
damage  ivhich  the  filain tiff  has  sustained,  and  conclude  as  ante,  287.J 

• 
Forcomnos-         ■  [^Commencement  and  conclusion,  as  ante,  287]   For  that 

lishimr  a  li-'    "^'''^^^^^^s  («)  the  said  A.  B.  now  is  a  good,  true,  honest,  just,  and  faith- 

bel,  accusing   ful  subject  of  this  realm,  and  as  such  hath  always  behaved  and  con* 
plaintift'of  be- 
ing forsworn  . . 

on  a  trial,  and 

of  perjury  (r).      (^)  Malice  must  be  proved.  9  East.  Rich.  C.  P.  152. 

361.  {s)  It  is  usual  to  commence  the  de« 

(n)  If  staled  that  the  acquittal  was  claration,  either  for  a  libel  or  lor  words, 
*'  in  the  court  of  our  lord  the  king,  be-  with  an  inducement  of  the  plaintiff's 
fore  the  king  himself,"  when  it  was  at  g^>od  chi.racter,  and  of  his  innocence  of 
nisi  prius,  the  variance  would  be  fatal,  the  crime  imputed  to  him  by  the  de- 
See  11  East,  508.  2  Campb.  193  where  fendant,  C.  D.  Action  for  Defamation, 
see  the  law  as  to  variances  in  general,  G.  !•  but  as  these  inducements  are  not 
and  see  9  East.  157,  traversable,  see  Siyles,  118. 1  Lev.  297, 

(o)  Tiiis  day  is  material,  and  should  they  may  be  omitted,  and  tlie  declara- 

correspond  with  the  record  of  acquittal,  tion  may  commence  with  a  statement 

When   a  variance  is  fatal,  and  when  of  defendant's  malicious  intention  to  in- 

not.  See  4  T.   R.  590.  560,  Wiiles.  jure  the  plaintifi.     When  the  libel, — 

517.  9  East.  157.  slander,  does  not  affect  the  plaintiff' 

(/>)  This  also  must  ap^ree  with  the  his   moral  character,  but  merely   ii. 

record,  see  4  T.  R.  590.  560,  -  putes  to  hira  insolvency,  or  incapacit 

{q)  It  is  sufficient  to  stale  that  plain-  in  the  way  of  his  trade,  &.c.  this  in- 

tiff  was  acquitted  by  a  jury,  Wiiles,  ducement  of  good  character  is  inappli. 

517.  11  East.  513,  4.  cable,  and  the  declaration  should  com 

(r)  See  the  precedents  of  declara-  mence  with  an  inducement  respecting 

tions  for  libels,  and  for  words  referred  the  trade,  &,c. 
■^  in  8  Wentw.  Ind.  page  iv.  to  xii.  2 


i 


ducted  lilmtcir.  and  tiiitU  ilio  cmniniuiiig  ti(  tlM!  aevernl  gric\-anci»  by 
be  tbe  aaul  C.  0-  as  bereinaftcr  tucniwiicd.  wai  nlwujrs  reputed, 
ettecinvd.  and  accepted  by  and  amoni^l  itU  his  ii«i|-bbaiirn,  and  other 
t;ond  and  woiibj  *n!ijccts  of  this  rcatro.  lo  wbom  be  wa«  in  any  wi«e 
koowa  to  he  n  pcrMiu  of  i^ioil  imnic,  Eimc,  and  crvdit,  to  wit,  at.  &c. 
[I)  And  wliRt'taii  nlao<  ihc  taiil  A.  B.  hath  nil  ever  been  guiltjr,  oi 
Dflti)  the  time  of  ihc  cotnixiiting  of  ilic  uiid  aoerol  grlemnccs  by 
lh«  mud  C.  I}.  a%  Iiercinttflrr  nicotioDeil,  been  suspected  lo  luivc  bocr< 
•gulkf  or  firrjuiy  fa),  or  any  other  sucb  crime.  By  mi^an*  of  which 
niid  preroi«t:».  be  ibe  said  A.  B.  before  the  coitumillti(i  of  tbe  »Mt! 
■erenl  gT'''»a"E"  by  the  said  C  I),  ni  her»naflcr  mentioned,  hint 
dciervedly  obtained  tbe  goorl  upinion  und  credit  of  all  bi»  neighbours, 
KOil  other  good  and  worthy  subjects  of  iliis  rculra,  to  whom  be  was  in 
imp  wiM  knnwn  {v),  la  witt  at,  Ecc.  afore^tid.  And  whereas  oliio,  bciori' 
tbe  commilting  of  the  aeveral  grievances  by  tfic  vsid  C.  D.  a*  In  the 
'-  -  and  lecond  (x)  counts  hereinafter  nun)tioncd,  a  ccrLnia  action  bad 


klucciDent  of 

t  •  nos  1 

Cracra/  em;  ■  - 
qucnc'l  nf 

(food  dlWBC 

ler. 
Sf^iiaiitAyKt- 


)_;;  Tlie  vtma  la  trsnsiiory,  buJ  the 

cuun  niU  nut  cliun|;«  it,  1  T.  R.  571. 

and  647,  aiilcM  it  be  wrjiicn,  >*  well 

a>  publitbed.  only  in  one  cnunty,  3  T. 

I  &^006  uiil  (U2. 

f  ^(■)S««  unle,  304.  miles.  IflheiUn- 

I  Oef'ia  not  sniomit  lu  a  tlorge  of  any 

~  ~        ,  such   M  pcrjui'y,  or 

,  &c.  iLe  iiiducetnent,  ititteail  of 

n  iiKird  In  liiJics,  sLnuld  rim  tliui  :— 

1 10  haw  iKtn  tharged  iifKii  nnd 
a  ihc  laid  i.  B.  er  tf  aii/  Biher 
I  Jmth  efffuxt  ar  nuii-oiuluci." 

(«]  TbU  Vniluceinent  iXaa  ii  not  trs- 

L  «eniikble,  but  it   ii   utually    interted. 

ynttn  llie  UccUration  i>  for  a  lil«l,  or 

I   irunU  afiectiiig'  the  pUintilfin  lis  pro. 

.Riuion,  irnilc,  &e.  the  inducement  re- 

,  IpCCllnK  KUch  pi'nfcsainn,  ii.c.  asuMy 

<fiHede>  Die  a!)ove  inducement,  anil 

"  'l,  In  lucli  cite.  In  addition  to  the 

It  of  tlie  plainliO ')  good  cliar- 

Jid  also,  by  rcn. 

Bitbe  |iremlwi.  he  tlie  saU  A.  B. 

Iway  "f  hi*  aforesaid  trade  and 

,  wan  dally  and  honestly  ac- 

it  gtina  and  profits  thf  rein, 

Km.  lie.  ■fon-aaid."  a  Mod.  112. 

tj  When  tliB  wortU  itiemaelTes  arc 

sub  as  can  mlf  be  understnod  in  a 

tttminal  aenie,  aa  when  tl>e  piaitititf  i* 


&c.  (lo  inducement  ofan^  extrinsic  mat- 
Ur  ia  requisite,  S  Etn  467,  S.  But  If 
«*  in  this  ea*e.  the  clur^  be  ni>(  ne- 
ceaiarily  alnnderoui,  lllf  pl«intlH  moat, 
by  way  of  iniroiluciion  or  inducement, 
■tale,  that  some  fact  has  taken  place  tA 
which  llie  defendant  alluded,  and  to 
which  llic  innuendos  must  sElerwards 
refer.  This  is  tiiMy  eifiliined  by  itic 
ease  of  Hull  t.  Scholefi-^ld,  6  T.  R.  691. 
Rci  V.  Hurne,  Cowp.  633,  4.  1  Saund. 
243.  n,  4.  Com.  Dig  Aeiiun  Ibr  Ue- 
bmation,  G.  B,  9.  So  if  Uie  libel  be  ac- 
lionablc  only  in  rcs|iecl  of  il>  atfeclin^ 
the  plaintiff  tn  liis  office,  profeiiiun, 
trade,  emplnjnient.  Etc.  an  inducement 
must  be  staled,  elicwing  iiicli  ottice, 
&c.  Com.  Dig.  Action  tor  Defumatian, 
C.  3.  and  1  Suund.  243.  a.  n.  3.  2  Saund. 
307.  n.l.  Svelheroudeol'alatingaiieb 
inducement,  Bac.  Ab>  Slander,  5.  3. 
But  where  the  libel,  or  word*,  admit, 
or  import  the  fact  n>  eKist,  no  induce- 
ment or  avci-nient  of  the  fact  ii  neccs- 
aary.  Com.  Dig',  Action  0e*iimalion, 
G.  9  Comb.  247. — The  inducement 
being  material  and  traversable,  time 
and  place  aliouJd  be  atated,  and  in  llie 
aboTc  precedent  a  rarlance  might  be 
filial,  4  r.  K.  SW),  560.  ante,  2J4,  n.  k. 
(x)  When  an>  ..f  ilie  eoun'a,  either 
for  a  libel  or  Crr  verbal  nlanderi  are  for 


£80  BECLAllATIONIt   IN  CASE. 

FOR  LIBELS,  been  depending^  in  the  court  *of  our  lord  the  now  king^,  before  the 

[•306]     king  himself,  at  Westminster,  in  the  county  of  Middlesex,  wherein 

one  £   F.  was  the  plaintifif,  and  one  G.  H.  was  the  defendant,  and 

which  said  action  had  been  then  lately  tried  at  the  assizes  in  and  for 

the  county  of ,  and  on  such  trial  the  said  A.  B.  had  been,  and 

was  examined  on  oath,  and  bad  given  his  evidence  as  a  witness  for  and 

' General 9t9tt»  on  the  part  and  behalf  of  the  said  £.  F.  to  wit,  at,  &c.  aforesaid.   Yet 

inent  of  de-     ^he  said  C.  D.  well  knowing  the  premises,  but  greatly  envying  the 

liclous  intent',  bappy  state  and  condition  of  the  said  A.  B.  and  contriving,  and  wick« 

edly  and  maliciously  (t/)  intending  to  injure  the  said  A.  B.  in  his  said 

good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  in« 

famy,  and  disg;race  with  and  amongst  all  his  neighbours,  and  other 

g^d  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  sus- 

pected  and  believed  by  those  neighbours  and  subjects,  that  he  the  said 

A.  B.  had  been  and  was  guilty  of  fierjury  (z),  and  to  subject  him  to 

the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and  provided 

against,  and  inflicted  upon  persons  guilty  thereof  (a),  and  to  vex,  harass^ 

oppress,  impoverish,  and  wholly  ruin  him  the  said  A.  B.  heretofore, 

to  wit,  on  &c.  (if)  at,  &cc.  aforesaid,  f  fiilsely,  wickedly,  and  maliciously 

r  •  SOT  1      C^)  ^^^  compose  (d)  and  fiubliah  (^),  and  cause  and  ♦procure  (y)  to  be 

published}  of  and  concerning  the  said  A.  B,  (g)  and  of  and  concerning 


reference  to  any  extrinsic  matter,  the  Bac.  Ab.  tit.  Libel,  B.  1 

above  inducement  should  be  qualified  (e)  The  declaration  must  shew  a  pub* 

and  confined  merely  to  those  counts  lication,  2  Bla.  Rep.  1037.  1  Saund. 

"which  require  an  inducement.  242.  n.  1.  Com.  Dig.  Action  for  X>e- 

(y)  The  declaration  must  shew  a  famation,  G.  4.  Bac.  Ab'  tit.  Libel,  B. 

malicious  intent  in  the  defendant,  but  2.  but  the  word  "fmbiished**  is  not  ab- 

it  is  not  necessary  to  use  the  word  ma-  solutely   necessary,    and    the    words 

liciously,  for  the  word  faMy,  or  virong^  **  printing  and  cataing  to  be  printed,^'  have 

Jiilfy,  is  sufificient;  because,  from  the  been  holden  sufficient.     2  Bla.  Rep. 

want  of  a  probable  cause,  malice  is  to  1037.  1  Saund.  242.  n.  L— 132.  n.  2  and 

be  inferred.  1  Saund.  242.  a.n.  2.    1  3.  Com.  Dig.  Action  for  Defamation, 

East.  563.  1  T.  R.  545.  Com.  Dig.  Ac-  G.  4. 

tion  for  Defamation,  G.  5.  (/)  A  statement  that  the  defendant 
(z)  Or  if  the  charj^  be  not  of  any  published,  **or**  caused  to  be  publish- 
specific  ofl[ence,  insert  the  allegation,  ed,  is  sufficient,  but  the  uncertainty 
ante,  305.  note  u.  may  be  aided  by  the  defendant's  plead- 
(a)  Or  if  the  charge  afiTect  the  plain-  ing  8  Mod.  328.    Vin.  Ab.  tit.  Libel. 
tiflTin  his  trade,  &c.  insert,  "  and  thereby  E.  pi.  4.  1  Show.  125. 
to  injure  the  said  A,  B,  in  hit  said  trade  (g)  It  is  usual  here  to  state,  that  the 
and  business,**  libel  was  of  and  concerning  the  plain- 
er) The  precise  day  is  not  material*  tifl^,  and  of  the  preceding  inducements; 

(c)  As  to  the  words  falsely  and  ma-  but  this  seems  unnecessary  when,  in 
liciously,  see  supra,  n.  y.  and  infra.  the  subsequent  part  of  the  declaration, 

(d)  It  is  usual,  when  there  is  any  it  is  shewn  that  the  particular  slan- 
evidence  of  that  fact,  to  state,  in  one  derous  parts  of  the  libel,  related  to  the 
count,  that  the  defendant  composed  the  plaintiiF,  see  infra,  notes  n.  and  o> 
libel,  as  to  the  evidence  of  which,  see 


X.  FOR  TORTS  TO  TBS  PERSON.  g3| 

the  $aid  action y  which  had  been  so  defiending  as  aforesaid  (A),  and  of  for  libels. 
and  concerning  the  evidence  by  him,  the  said  A.  B.  given  on  the  said 
trial,  as  such  witness  as  aforesaid  (^),  a  certain  fdlse,  scandalous,  ma- 
licious (f),  and  defamatory  iibel  (^*),  containing,  amongst  other  things 
(X),  the  false  (/),  scandalous,  malicious,  defamatory,  and  libellous  mat- 
ter following  (7/1),  of  and  concerning  the  said  A.  B.  (/z)  and  of  and  con- 
cerning the  said  action  (0),  and  of  and  concerning  the  evidence  by  him, 
the  said  A.  B.  given  on  the  said  trial,  as  such  witness  *as  aforesaid,  r  •308I 
(that  is  to  say,)  (/?)  he  (meaning'  (y)  the  said  A.  B  )  was  forsworn  on  The  libel  and 

innuendos. 


(A)  See  infra,  n.  o.  said  trade,  ^c"  8  East.  427.  1  Saiind. 

(#)  Aa  to  these  words,  ante,  306.  242-3.  n.  3,4.2  Saund.  307.  n.  1.  6  T.  R. 

n.  y.  694.  Com.  Dig.  Action  on  the  Case  for 

(j)  As  to  what  is  a  libei,  sec  Cora.  Defamation,  G.  8.   See  the  exceptions. 

Dip.  and  Bac.  Ah.  tit.  Libels.   2  Wils.  Ld.  Raym.  1480.  2  Lev.  62.  and  Cro, 

403.  Any  false  imputation,  though  mere-  Car.  270. 

ly  tending  to  subject  the  party  slander-  (p)  I  he  libel  may  be  set  out  either 
ed  to  disgrace,  ridicule,  or  contempt,  in  words  or  in  substance,  2  Salk.  660-1. 
when  reduced  into  fon'fiw^  is  actionable,  11  Mod.  78.  84.  95.  If  the  libel,  or 
such  as  tlie  terms  *'  swindler,  villain,  words,  were  in  a  foreign  language,  it 
cheat,  rogue,  rascal,  &c."  See  1  Bos.  must  be  set  forth  in  the  original,  6  T.  R. 
and  Pul.  331.  2  Wils.  404.  Hardr.  470.  162.  and  though  a  translation  is  usual,  it 
1  T.  R.  748.  2  East.  430.  Though  it  is  is  unnecessary,  and  frequently  not  ad- 
otherwise  in  the  case  of  verbal  slander,  visable,  1  Saund.  242.  n.  1. — In  the 
id,  ibid.  2  H.  Bla.  532.  6  East.  471.  case  of  a  verbal  slander,  when  in  a  for- 

(i)   This  allegation   ** inter  alia'*  is  eign  language,  it  must  be  averred  that 

sufficient.  Vin.  Ab.  Libel.  E.  pi.  1*  the  hearers  understood  it,  unless  in  the 

(/)  As  to  the  words  false  and  mali-  case  of  Welch  words,  and  the  action  is 

clous,  see  ante,  306.  n.  y.  and  1  Saund*  brought  in  one  of  the  courts  of  Great 

242.  n,  2.  2  East.  436.  Sessions  in  Wales,  when  it  will  be  in- 

(i»)  This  seems  the  proper  mode  of  tended    the    hearers    understood    the 

stating  the  libel,  and  it  would  be  sufH-  words,  1  Saund.  242.  n.  1.  and  Com. 

cient  to  prove  that  it  was  in  substance  Dig.  Action  Case  for  Defamation,  G. 

correct,  2  Salk.  660-1.  It  would  be  im-  4,  6  {  but  the  plaintiff  need  not  state 

proper  to  state  that  the  libellous  matter  the  signification  of  any  English  words, 

was  "to  the  effect  following."  2  Salk.  though  unusual,  or  peculiar  to  a  parti- 

417.  11  Mod.  78  84.  95.  Vin.  Ab.  tit.  cular  county,  Com,  Dig.  Action,  Case 

Libel,  E.  3  Mod.  72.  2  Show.  436.  for  Defamation,  G.  6.  1  Roll.  Ab.  86.  pi. 

(n)  This  is  necessary,  unless  the  li-  1.  As  to  the  statement  of  the  words  in 

bel  he  stated  to  have  been  addressed  general,  id  ibid.  Any  materal  variance 

to  the    plaintiff,    and    written  in  the  will  be  fatal. 
second  person,  *^You,  is^c,^  1  Saund.         (9)  As  to  the  nature  and  use  of  an 

2.  a.  n.  3.   Cro.  Jac.  231.  Com.  Dig.  innuendo,  5  East.  467-9.  8  East.  427. 

LCtion  on  the  Case  for   Defamation,  See  Hex.  v.  Home,  Cowp.  684-5-6.    1 

■    7.  Saund.  243.  n.  4.  6  T.  R.  691.  4  Co.  17, 

0)  Whenever  an  inducement  of  ex-  b.  2  H.  Bla.  123.    2  B.  and  P.  287.   2 

trinsicmatteris  necessary,  (as  to  which,  Salk.  513.  Com.  Dig.  Action,  Case  for 

ite,  305.  n.  w.)  it  is  equally  necessary  Defamation,  G.  10.  Bac.  Ab.  tit.  Slan- 

ere  to  aver,  tliat  the  libel  related  there-  der.  S.  4.  It  is  said,  that  an  innuendo  is 

►,  as  that  the  libel  or  words  were  pub-  only  explanatory  of  some  matter  already 

ludied  of  the  plaintiff,  *<  in  the  viay  ef/iis  expressed,  it  serves  to  point  out  where 


jISS  DEOLARATIOKS   IN   CASE. 

roR  LIBELS,  the  trial  (r),  (meaning  the  said  trial,  and  thereby  then  and  there  mean- 
ing^, that  he  the  said  A.  B.  in  giving  his  evidence  as  such  veitness,  on 
the  said  trial  as  aforesaid,  had  committed  wilful  and  corrupt  perjury.) 

Second  count       And  the  said  A.  B.  further  saith  (r),  that  the  said  C.  D.  *further 
W*  contriving  and  intending  as  aforesaid,  heretofore,  to  wit,  on,  t!fc.  afore- 

*-  ^  J  said,  at,  ^c,  aforesaid,  falsely,  wickedly,  and  maliciously  did  publihh  a 
certain  other  false,  scandalous,  malicious,  and  defamatory  libel,  of  and 
concerning  the  said  A.  B.  and  of  and  concerning  the  said  action,  which 
had  been  so  depending  as  aforesaid  (w),  and  of  and  concerning  the  evi- 
dence by  him,  the  said  A.  B.  given  on  the  said  trial  as  such  witness  as 
aforesaid,  containing,  amoDgst  other  things,  the  false,  scandalous,  ma- 
licious, defamatory,  and  libellous  matter  following,  of  and  conceiiung 
the  said  A.  B.  and  of  and  concerning  the  said  action,  and  of  and  concern- 
ing the  evidence  given  by  him  the  said  A.  B.  on  the  said  trial,  as  such 
witness  as  aforesaid,  that  is  to  say,  [vary  the  statement  of  the  word9 
and  innuendoa  as  may  be  advisable^  under  the  particular  drcumatan" 
ces  of  each  caae.l 

Third  count         And  the  said  A.  B.  further  saith,  that  the  said  C.  D,  further  con- 
foi»Rhbei,con- jj,jyjj^^  ^^^  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c.  afore- 

charjce  of  per-  said,  at,  8cc.  aforesaid,  falsely,  wickedly,  maliciously,  wrongfully,  and 
jury  or  other 

orune  (w).  ■  ■       -  j 

there  is  precedent  matter,  but  never  the   inducement  thereto,  (see   2  H. 

for  a  new  charge  ;  it  may  apply  what  is  Bla.  131.  2  Wils.  114-5.  Cro.  Cir.  Ass. 

already  expressed,  but  cannot  add  or  76,  Cro.  Eliz.  240.  2  Lev.  193.)  yet  it 

enlarg^e,  or  change  the  sense  of  the  is  necessary  when  the  libel  is  not  ac* 

previous  worcls.  See  1  Saund.  243.  n.  4.  tionable  in  itself,  as  stated  in  the  second 

5  East.  467-9.  471.  473.  where  the  na-  or  subsequent  count,  that  the  induce- 

ture  of  an  innuendo  is  fully  explained,  ment,  ante,  305.  n.  w.  should  extend  to 

and  see  9  East.  93.  such  counts,  and  that  it  be  averred  that 

(r)  If  distinct  passages  are  set  out  the  libel  was  published,  or  the  worda 

in  the  same  count,  see  the  mode,  1  uttered,  with  reference  to  the  matter 

Campb.  352.  stated  in  such  inducement. 

(«)  If  tliere  be  any  doubt  either  as  to        (ly)  If  there  be  any  direct  charge  of 

the  precise  terms  of  the  libel,  or  as  to  perjliry,  or  of  any  other  offence  obvi- 

the  evidence  of  the  defendant's  inten-  ously  actionable,  without  any  induce- 

tj on  in  the  different  parts  of  it,  it  is  ad-  ment    or    explanation,    one    or   more 

visable  to  insert  different  cotmts,  vary-  counts  should  be  inserted  in  the  de- 

ing  the  statement  of  the  libel  and  in-  claration  as  above,  in  order  to  avoid  the 

nuendos    according  to  the    supposed  necessity  of  proving  the  matter  state  _ 

facts,  and  the  evidence  which  it  is  ex-  in  the  inducement,  and  in  such  case  it 

pected  may  be  adduced  in  support  of  should  be  merely  stated,  that  the  libel 

them.  was  published,  or  the  coUoquiinn  was 

(r)  If  the  second  count  commence—  had   of  and  concerning  the  plaintiff 

**  And  vchereas  aho^*  &c.  it  will  never-  generally,  without  any  allegation  tha 

theless   be    suliicient,   2  Lev.  193.  3  the  same  related  to  the  action,  or  to 

Lev.  338.  the  examination  of  the  plaintiff  as  a 

(u)   Though  the  second  count  may  witness^  as  in  the  preceding  counts, 
refer  to  matter  stated  in  the  first,  or 


.A7,^ 


.  to*  tOB'n  TO  TBK  ricktov. 


UBjuiiV,dlUpi.hlUh.anilcau«todprocnrt.|€.bcpubIi.htd,«eo«i.in  »o.  lu 

otlier  Tihc,  »eiUKj.lou»,  malicimu,  and  dchnwiwr  VxM,  rrf  anJ  rnntei,.. 

ifl|t (he niil  A.  B.  contaJiiinK.aninri 

■candKliitik,  miilicldii*,  dcUmatfir) . 

be  ihr  uid  A.  B.  m  follow*,  tli.ii  i 

•»  perjured.  BxmcaniofUM!  K<iiuu...i.,.^  ^,  ^„k;i  . 

WXt  by  the  »iiiil  C.  n.  a%  oforc»»itl,  ho  ihe  iiaid  A    ; 

i»  jrcaily  ii.jiirtd  in  hU  Mid  good  name,  fame,  md  : . 

into  public  acaiitlat,  uOlinif,  aixl  di»j{rocc,  with  »t,.l  .,..„„^,,   ^i,  ,.,i 

neighbours,  and  other  goorf  nnd  worthy  »ubjcct»  of  U.U  rcahn,  ii»tH 
)  much  ihat  diver*  of  ibone  nct(-hbours  and  subjecti.  lo  whom  Uie  itifio- 
M  and  tmt^ity  of  the  wid  A.  B.  in  il.c  pren»,c»  were  imknowi,, 
0  on  occasion  of  ihe  cwnmiHing  of  the  said  giic»»n«;>  by  Uic  uW 

C.  D.  M  aforcMid,  from  ihwice  hiil.erio  sH«pcct«d  and  believttri.  wd 
F  mill  do  Buapeet  and  l>rlicvc  the  «.id  A.  B.  to  have  been,  and  lo  bn  ■ 
LjMiMOD  Ruihy  cf  pr-rjary,  and  hnvc,  by  renion  of  tins  commilling  of  iha 
}  nd  Brie»w.Cfi.  by  the  oaid  C.  U.  as  aforesaid,  From  thence  bilherto 
\  ■*bDUy  refiwod.  and  atilt  do  r*fuae  to  hovc  any  transsciion,  acqunirn- 
%  or  di»courae  whh  him  the  said  A  B.  as  ihry  were  before  u«i-d 
Hccintomed  to  huve,  and  otherwise  would  h*»c  had.  And  Vbo  SpecW  dam- 
|.i»yrce«wHbercof  oneE.  1- who  before,  aud  at  the  time  of  the  cwn-'*'' '-''" 


\ 


I  mittmg  of  iIk  Mid  Rrrcvanccs,  was  about  to  retam  and  cmplny, 
I  Would  utJierwitc  ha*e  retained  and  employed  the  snid  A.  II 
I  Wnt,  for  Lcnain  wajje*  and  rtwanl  to  be  therefore  paid  i 
[A.  B.  aficrwai-di,  lo  wit,  gn  the  day  and  year  afortwid, 


L-JUJ 


as  hla  acr- 
:>  bini  ihc  said 
at,  £cc,  itforc- 


.    ken,  S  East.  3.  and  it  •liouM  «cem,  thai 
if  the  plaitiiifi  nitglit  hare  hii  actiun 
oter  BRBinsI   the  tliinl  peraon  in  re- 
.    tpea  of  Lis  refusal  to  complete  ■  eon. 
,     imct,  Ue.  wliicli  be  had  entered  Into 
■     wiih  the  plaintiff,  the  tlamage  u  not 
:    sufHcieni ;  therefore  tare  miul  be  ta- 
ken in  (he  Halement  of  Hie  datniM.  3 
B.  &  P.  389.  3  B.  &  J".  273.  Tiie  ape. 
cial  daim^  nm«i  be  particulu-lr  «P«<»- 
.    ficil  ill  ilie  decUraiicini  thcrelbre  in* 
decUraiion  by  ■  vietualler.  far  calling 
Ilia  wife  whoi«,  whcrsby  metal  cu»> 
^    lonien  Icfi  utT  dealing  with  Uin,  with- 
.     out  n-ming  any  one  in  partleular :  Ihia 

■  wasbeldnottoljeasuftieient.tatemeut 
1    '>fiiI>«Jialdainfti:;e.Bo!,N.I'.MSauiid. 

■  243.  c.  n.  S.  8  T-  H.  13a  I  Hull.  Ab.  5S. 
I  2  B.  &  P.  2S8.S.  Sir  W.  J^t.e.,  1% 
!  Losa  of  viniting  uf  certain  specified 
i    frlcnda  js  mffiuent  daoiac e,,  ap^  p| 


ttECLABATIOKS   IK  CASE. 

itkfibj MidtlrinUr  r«ft»b(l  lo  rcMJii  auil  em[>loy  tire  Buid  A.  B  w 
and  (■iui>lo)r  (jfliim  ibc  uirt  E  F.  anii  iSc  aaitl  A.  D  lia'i 
htibcno  rriiiuim-d  and  i-outinacil.  und  still  h  wlwl))'  ('n 
(tttie  said  A.  B,  both  been,  and  it,  by  means  of  ilic  prcn:ii'i"„iitNrr' 
Ktbe  nrvaily  Injui-cdt  lo  wh,  ax,  Vr.  aroresaid.   Tot1»  dama^ej  t^c' 


^eelartinan  in  on  nrtiin /or  vtcnnAi.  si-ssDrR,  ; 
•  /Af  /a*r  /trecciirnt,  oji  ^r  o*  /Ar  f ,  /lagr  30fi.  imJ  / . 
PMX,  imf/  <Ac  MOfr*,  (Ac  miller  U  njirrcd.     The  jr^o.'. 
"Va/fi  ttated  In  ilione  nOletf  namtltf,  milh  rctfittt  i»  the  jjihiliih   /.cu 
nirnt  <^  the  /iliantiff^*  gKiod  characUr—JiU  innntencr  nf  the  /rartieUlM'  I 
eburgr — lAe  gftirmt  eon^c^aericfa  t^ tttth  griod  characirr—lkc  neemUjf,  -, 
Jir  the  aialemml  ufatlitciat  intlnceramt  ^txtrintit  wiit'ir.  .i.-.  ■.'  i,/"  -A. 
ttf/rnilant'i  malirivat  ialrtsitm),  arr  Jhr  lite  m^tt  fiart  a/i/' 
laratUmt  far  vKKDAi.  «la»dcr,  and  will  cxf'/al»  the  fiO*^i! 
td  to  in  Ihajbrmotion  of  surfi  ilf-c/aratfatt.   From  the  t  /■' 
lotp,  :J— in  a  certain  discourse  wliicli  he  llic  said  C,  D.  then  anci  Uitri 
1)mI  with  the  snid  A.  B.  of  and  concerning  him  the  said  A.  K.  {a)  u 
Ihc  presence  'on*!  hearing  (AJ  of  divers  good  and  worthy  nubjccu  of  ' 
our  lord  the  How  king,  Ihcu  and  there  (f)  in  the  presence  and  bcariiift 
((/)  uf  tlic  sntd  last-memiinicd  &ubjeLis,  tilsely  and  malictiniEly  (r)  spoke 
and  pnWiiihetl  to  {J")  and  of  and  concerning  tlie  said  A.  B.  (jf)  ["onJ  ff 
the  •««/*  ftf  aelionaile  only  with  reftrenet  lo  the  itidueemtitt  qf  ton£ 


(s)  See  the  precedt^nta  of  dcclsra- 
tlnnH  far  libels,  slid  ft>r  wordi  referred 
10. 8  Wenlw.  hides,  fugc  i*.  lo  sii. 

{«)  I'he.stuenient  in  thU  plsec  of 

the  alloqirium,  "<jf  and  coiiccrninE  the 

pUintiff,"  will  lint  in  gciwral  dUpeuHe 

mUIi  tbe  necesnit]'  I'or  tlie  subsequent 

I'Mstviuenl,  tliui  the  slatideruus  wnrda 

«of  Mill  concemiitg  the  pIsimifT.  1 

lunil.  243.  s.  n.  S.  S  Ssund.  307.  n,  !■ 

(_b)  As  ID  the  MsicToeiit  of  s  p"''"~ 

■  libel,  be.  ante.  306.  siid  in- 

■•  nolo  d. 

(r)  Nei^^W  tlie  litre  nor  llie  p)»ce 

'.  mentor  the  pub- 

:<;  1  Suund.  343.  n. 

-»  ivrsinslixn.  G.  4 

niriii  Uiiii  (lie  words  were 

C  ^firetrtiei,"  of  iliver*  psr. 


"  htarixs"  siso  >  Cro.  Eliz.  486.  Kov.' 
ST.  Cro.  Jne.  39  Cro,  C«r.  19U. 

(c)  As  to  tbe  atslemenl  oT  the  ife- 

fendsnt'a  niiiliciouB  inter (i'-i  "•■■-.  ""'"- 
n  v:thedcelnrstir>ii,uir. 
tlie  (lefenilinl  "/o/jci; ,/ 
or  tlioi  be  spuke  "rAr  /.. 
Kcb.  S7.1. 

(/)  See  post  note  k. 

(j)  These  Mordi  sre  very  mtlerisL 
1  Saiind,  343.  s,  snle.  J07.  irul  »l,r<> 
tile  nnrdsBTeaclionsLi' 
of  ihc  sisnder  sKeeiinv,-  ' 
tbe  way  of  bis  trade,  , 
ference  to  mme  prior  i. 
the  declirsiboi  Uinut'  i 
they  were  spoken  "nfit:.. 
such  iraJe,  &v.  2  SuikhI 
Cura<  Dig.  Action  Cue  (vi-    ad 

tioo,  C.3.  attav^sr. 
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'^H 
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^^1 
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:'ir^H 
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^^^^^BBuUcuUinK  u  oTorcRaid,  tlicti  uul  ilicrn  In  the  prtixiki.c  .ii»l  bi^riiig 

^^^^^^^Uatd  btt-mentioiicd  subject*.  faUely  luwt  nulicifliifl)'  sfiokc  and 

!^l 

^^^^^^^Kd<1(/i}  of  and  concerning  the  »ld  A.  B.  [■»</</ lAe  vorrlt  be 

^^H 

^^^^^^^^^Bif«  M^  wlfA  T^trence  lu  Ihe  mUucemrnI  -^  some  tXtrauU  mat' 
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^^^^H|nVnbal  tUniJcnhfflild  be  >Uicd    mom  oifitinu,  wm  goad    1 

^^^^^^«a  BMiner,  anil  it  wi-uld  be  im-    393.]  ThnnKli  tcimc  i.f  iIk  " 

^H 

^^^^^^■■rto  ttata  il»t  III*   wouU  iicrr     Ua  may  ik-I  bcaulicxixlik.  r 
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^^H 

^^^^^^H^.  Him1w.3u6.  11  Mod, 79   S4.     vhich  irc  ftcticmabte,  Uif)  nu;  ■Dim 

^^^1 
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H^^^l 

^^^^Bb-.  ■.  n- 1   1  £>tt.S&I.                          ibIJ.  It  has  b«cii  bclU  tLm  wc>i.U  n^l 

^^^^^K  (t)  Praaf  ef  «ord»  ipakrn  In  tlic    BUicd  in  tUe  dCElarnLion,  maf,  tbeugh 

^^^1 

^^^^^(^Wprmnn.  Witt  not  »L>jiporl»ifccUr«-    iCllonablc  in  diemseivcs,  be  gi-nn  in 

^^H 

^^^V     "                         I'likrii  in  (b«  Mn»<S,ttA    evidence,  in  aj-p-avaliun  of  dBm»g«j. 

^^^H 

^^B                                  V..'lir.    8<'I.N.K5.     fcakc,  C.  N.  ]'.  ISJ.  32.  166.  fiul.  N. 

^^^1 

^^1                                    .  i.r^'J.iVi'Hcp.T.II.     I>.  7.-1  Cainpb.  48,  9. 

^^H 

^^H^                         ....   1  a>nner395  n.]->         (0  Ai  tu  tbe  nature  and  lueorihe 

^^^1 

^^^^^^»ill  worilii  ipokcn  b)'  way  of  in-    ii>i>i>'-itjT.,  ante, 303. n. q. anj  1  Saund. 

^^H 

^^^^B|HklWi>  anppon  a  cbargc  of  wuri]>    IHS- 1>.  4. 

^^^H 

^^H 

^^^^^^^^^C'lwed  nnt  \ira-n  all  Uir  wonis    ccni-t.  w  liicli  jtM  In  i^nctal  apiiiicatile, 

^^^H 

^^^^^^Hb»f45aati!.  W>llc!>.  ^Mn'iA,    and  note  k. 

^^^H 

^^^^^^EdtfecaddiUunOromi^slonnl.        (nj  Th*  ^urAt>,''4^^hmi* oln," 

^^^H 

^^^^^^^^KrIII  not,  tu  the  can  or  verbal    would  nat  be  dtnomble,  aiil«,  306. 

^^H 

^^^^^^^Bk«  nulerU),  iiulvna  it  alier  Uic 

^^^1 

^^^^^■b.  I),  p.  ».  >i>d  it  ii  tufiicieot         {«)  It  !■  <aiJ,  llmt  !f  the  wor.!.  am 

^^H 

^^^^^^^^■BlluiMia' tu  prove  tbe  words  tu    laid  10  be   ipnken   bcroie  i,-   F.  and 

^^^1 

^^^^^^^^^Pn  qMken  in                     an  slat-     ntbcn,  it      auflicient  to  pnwc  tint  ihey 

^^H 

^^^^^^^^KtAVariuinn  in  lUn  crder  of  ibe    were  spoken  tn  the  prcwuce  ar«tlien 

v^ 

^^^^^^Krill  not  Yiilale,  B*e.  Ab.  tit.     Old}.  B..1  HI  VA.  6. 

^^^^^^^K,3..1.  Hep.T.  lUrdw.  305-6.         (]p)Tbe  omittionoTlhe  ritntementof 

^H 

^^^^^^^^^UK  Dl|r,  Aeiinn  netafnail'in,  G-    tliepiiblitntionnftlie  vorU»>na>reo»il, 

^^^H 

^^^^^^B^'rafwrHdirquivatrnt  wuUl     nr  HihiritiM»i  fxuni,  mny  he  aided  by 

^^H 

^^^^^Bfc 'S  EMt. US,  Lit  Un  b.;en  bi'Ul    ibi- .<:».  nrtx  .,1' ,1  oi  U.e  firat.3  U«. 

^^^1 

^^^^1 

^^^^^^^^BAheettain             'n  ,dM|^^HHHHHH|H^^^H 

M 

VKiMt  ter,taf/,  "  ^and  tonttminn  jmcA  matrrr,  entt,  SO0-.  k.  v.  SW.  3Hi«— ^ 
'""**■     2  Sot/nrf.  307.  a  n.  I.]— ihese  ftlhcr  falftc,  Mandnloui..  maliciuq^nd 
defontaior;  words  foltuvUi^,  (lint  h  In  s.>}',  he  (f)  ^nfaafnir  \lw  toM  A-. 
B.)  is  perjured.   By  nwus,  Wc. — [_Ufre  ttatc  the  danrngr,  a*  tnitft\ 
3 10.  obktning  tfic  aoltt  ihertn^  and  ttmtladc  a*  atte,  SW.]  ' 

^Cammmcrmfnt  tu  anlf,  fiagrr  287,  omitting  ihr  viardg,  "  o^«  /tA«  ftT 
'  triofiuia  o'l  Ihr  cu.f  ,'*  iT-c  ]— For  tlwl  Hie  "awtl  C.  D.  on,  Ifr.  unit  ofl 
*  divert  uiher  days  mud  (iiitct  brtni-cii  thul  daf  and  the  Auy  cf  cxhibtthtg 
tliib  bill,  ffilh  force  and  )■^m^  is'c  ussdullcd  and  ill-treated  K.  F.  iticn 
and  6till  Ijeing  itic  wife  of  tlic  «uia  A.  B,  (o  wii,  at,  e'c  and  then  uid 
there  dcbouLhcd,  and  carnally  knew  her.  wliertby  he  Uie  s»d  A.  B. 
foi  a  tunt;  >>pace  of  lime,  lb  nit,  frciiii  the  day  und  year  (irsi  abo*e- 
meiiuuned  Kilhrrto.  hath  wholly  lotil  and  been  deprived  nf  ihe  cQin> 
fori.  ftll"">liip,  ai'l,  and  nssisiaiicc  of  his  said  wife,  in  his  dnmnUc 
alTairi*.  which  lie  the  said  A.  Q.  during  all  that  time,  ought  \q  haiv 
had.  ftnd  olhrrwise  might  and  would  have  hadt  lo  wit,  at,  Vr.  aforesaid* 
And  other  wiongn  to  ihc  said  A.  B  then  and  there  did,  against  th« 
peace  of  our  said  lord  the  king,  and  to  the  damage  of  the  said  A.  B'. 
of/..—,  and  therefore  he  biinga  his  auti,  Vr. 


"Mr  like  in 
[■315] 


\Commrneemfnt  at  ante,  /lagf  387-3 — For  that  whereas  (he  said  C. 
D.  contriving,  and  wrongfully,  •wickedly,  and  unjustly  tDlcnding  H 
injure  the  said  A>  B.  and  lu  deprive  him  of  ihe  comfort,  Ecllowablp) 


(y)  Ante  SIS.  note  k. 

(r)  Sre  llie  point*  riilsiliis:  In  Ihi* 
action  in  Soloryti's  Ni.  i'li.  9  to  la. 
Bid.  N>.  Pri.  26.  Bac.  Ab.  til.  M»riige, 
E.  ?.  3  Bin.  Com.  139.  may  chan^ 
venue,  uie  to  EtuL  3Z  I  have  not  met 
triLh  any  precedeitt  in  which  (he  He- 
cUriition  for  Crtm-  Con.  w«s  IrMfurd  ta 
cacei  the  Injoiy  hiui  always  been  dc- 
■cribed.  ai  commiltctl  widi  yiirre,  titc 
law  luppnaitig  rnrco  and  ciuetraxot. 
the  wile  havin(t  do  powrr  to  coustnl. 
5  Bla.  Com.  IS9.  7  Mod.  79.  Buc.  Ab. 
tit,  M»rr>*|tf>  t..  2.  and  in  2  Ktv.  B-p 
AB%  llie  actinn  *rii8  conaidrrtd  a*  prv- 
perly  In  tpetpass.  The  action,  Imwever, 
i*  in  clTecl  In  cau.  (J  KuaU  387.  2il.  b<;. 
came,  firtt,  die  vtiAis  comiiluincd  i)( 
It  not  immcdiat';.  but  coaiic')iieMist> 
thcKUtoflliewtioniiot  being  ths^up 
puKed  MMiidt  un  llic  wife,  but  llic  con- 
wqDCiiC  curruiition  or  the  txidy  arid 
mind  of  the  wife.  6  Ea«  389— 2J$., 


i/aod  cum,   which  ia  improprr  in  Itck- 
paat.  2  S.Llk.  636.  1  Strange  mi-^^y, 
That  Uia  injury  may  be  lUtcd  lo  hav« 
tieon  conimitied  "on  divere  days  and 
timet,  Sec  "  wliicb  is  improper  In  ttMa  > 
{laM  for  an  saiault.  6  EmI.  :19\.  385.— 
4thly,  That  tbc  plea  ^  the  •mtulc  of 
Iimililionsi»n<jtgiiilty  within  »ii  year*. 
3  Burr.  751  6  eosi.  387.  hi>c1  nut  ai  in 
uc*pa«trnraiiaii«auliwiU]iii  four  year*. 
3  Solk.  430.— And  laiilj,  tint  the  plain* 
tifl'i*  eniillcdlo  liill  cutis,  tliw^  hm   * 
aliotild  not   recover  40<.  dimagas,., 
WiLv  319.  1  Salk.  2u6.  3  LA.  ] 
S31.— When  it  ms.y  br  dnubtliil  w 
U.e  rriiuinal  eonreriBUrin 
cd,  and  llie  defendant  have  betati^ 
of  enlieing  aw»y,  or  tiaibnurinjTi  t 
wife,  iimay  be  ■dmableUiiddcounu   * 
for  Eticb  injuries,  and  which  tnu]'  he 
framed  a»  in  lh«  precedent  in  WUes. 
578, 9,  560  i  and  it  in.iy  b*  adrisable  n 
dial  ca»e  lo  linmc  the  count  ai  in  tlM 


f  1.  voft  Torts  to  TttR  vi . 

[s«k(f,  aU,  twl  auitlance  irf  E  F.  Xlxe  wife  ol  iiini  the  iraid  A.  B.  and  fo»  ««ii«t«*f1 
to  alienate  and  <i«Mroy  her  affection  A>r  lilui  the  aaiO  A.  Il..hcfftofofy,'°*"**"'***3 
10  wit.  on,  &c.  and  on  divers  oUitr  iuja  and  timt^t,  beiwtcn  ihni  duy 
and  Ibe  day  of  exJiibuinj^  ibib  bill  aU  ttc -« wrongfally  (>},  wick- 
edly, aiid  uiijusil)-  debauched,  aiKi  carnallj  Lnew  (he  *aid  £.  K.  ilicn 
ami  there,  and  otiU  bcin){  th«  wife  (t)  of  him  the  said  A.  B.  and  ihcni' 
hy  tiic  ■(Tcciioti  of  tlio  said  E.  F.  for  him  the  said  A-  B.  waa  tbeii  and 
there  alknaivd  and  destrtiyed,  and  also,  hy  means  of  the  prcmincs,  he 
the  said  A>  D.  hath  thence  hitberio  wholly  lost  and  been  dcpiived  of 
the  comfort,  rcllowthtp,  society,  aid,  and  autstance  of  the  wid  E.  F- 
bis  Mid  wife,  in  his  domestic  afTairs,  which  he  the  laid  A-  B>  during; 
3I)  ch.-ii  time  ought  to  have  hud,  and  utlicrvrisc  might  and  would  have 
!.  10  wit,  at,  &c.  aforemd. 


mie,  fiage  33S.3 — For  that  wliercns  tlie  said  C.  For  dcbai]cli<l| 
u.  cornHving,  and  wronRfuHy,  and  unjustly  'intending;  lo  injure  the '"K ■ '''"K'*'^ 
said  A.  B.  and  to  dvpi^vc  liiin  of  tlie  service  and  assistance  of  E.  F.  (n).  ' 

ilic  iLiutchtcr  and  servant  of  bint  the  suid  A.  B.  beretolbre,  to  wit,  on,     [,*  316^ 
2cc.  and  on  divers  other  duyi  and  timet  between  that  day  and  the  day 
of  exhibilitig  tliii  biU,  at.  Gee.  debauched  and  carnally  kncvr  the  snid 
£.  F-  Uicn  and  tlicrc,  and  from  thence,  for  a  long  space  of  lime,  to  wit, 
hiiherlo,  being  the  daughter  and  servant  (x)  of  the  s;iul  A>  B.  whereby 


(1)   [n   an  sctlon  for  debiuchin^  ■ 

wife  or  tcrvuit,  it  i>  not  nccestary  to 

allege,  or  prove,  thit   ilie  (Icfendint 

>iii-vu  that  the  female  waathe  wil^oner- 

•-.iii  <if  llie  |)1aintllT,  iliougb  ia  an  ac- 

I  III  i-tducing  away  or  harbouring  » 

.  iir  *ervBiit>  SDch  iltegitiiin   and 

i   irc  are  ncceuary.  Peuke,  C.  N. 

!     -■-•.  l>eake.  Law.  Evid.  334  Willei. 

I  In  an  action  for  efim.  eon.  the 
;  iiiittmiisl  prr)  e  an  actual  marriage. 
.  ;-.  .r  2057.  Pe»kc.  Law-  Ev.  330. 
.  I  ii'f  Ki.  Pri.  14.  16  :  but  in  an  ac< 
ri  .1,  <it  !rctp>»  b;  busband  and  wife, 
fur  tlie  bsiirr;  uf  111'  wrfe,  it  i*  buA- 
eint  to  prove  r«iiuiati(in  of  marriage. 
*  Sira.  430. 

[■)  Aa  10  actioni  by  a  parent  or  mai- 
ler, in  that  eharaeier,  ace  Bac   Ab.  tit. 
I  Maairr  am!  Spr*ant,  O    Pevkr'a  Law 
}  *f  Eiid.  333.  2  Kcw.  Hep.  476.  ThU 
n  liei  for  debauching  an  adopted 
•iiglitiT,    11   Eait    23.    Evidence  of 
tal  pain  ii  adioiauble.  3  E«p-  R. 


clear,  that  treapua  x*  n  armU  ia  pro- 
per, ibough  the  injurj  to  the  matter  ia 
not  imiDcdiBte,bllt  eonsequenlia),antc, 
313.  n.  r.  6  Eaal,  390,  A  parent.  Id  that 
character  mtrtly.  cannot  support  an 
action  for  debauching  ur  beating  hi* 
daughter,  which  la  only  suatainablc  in 
rei|>cct  of  the  supposed  I  dsr  of  service, 
some  alight  evidence  of  which  muat  in 
general  be  adduced.  S  East.  4j.  5T. 
R.  360.  5  T.  B.  168.  Pcako-  &  N.  P. 
5S.  233.  Sir  T.  Rajm,  219,  9  Co.  113, 
a.  The  declaration  raty  \x  %i  et  amii, 
3  ^VU..  18,  a.ul  in  2  New.  R.  47&  llin 
court  said  that  form  of  action  ia  proper, 
but  it  Miir  be  Irimed  in  cat  when  the 
action  ia  merelj'  for  the  aediiction  aiiil 
loisofaemce.  2T.R.  16r.  6 East.  38?. 
but  where  the  ofli-nce  b  accompiiiied 
with  an  illegal  entry  of  the  failier's 
liouae,  he  may  declare  in  trespaK  for 
tlw  eniiy,  anil  allege  ibe  tcducllon  and 
loss  nf  lerricE  a*  conarijucDtlal.  ST. 
R.  16r,  2  New.  K.  470— where  sec  a 
form  IB  irciptui- 

»  not  nec«i««ry  to  al 


CR^rtH- the  saidiv  r>  became  prcgn^t  uoduck  witli  cliHil,  wtd  «o  r 
""""'    and  conlinued  for  a  long  &iace  of  time,  to  wit,  for  ih«  sfiace  fl 
months  thi:n  next  lullowing,  at  tiie  t;x[iiru(iuii  whereof,  to  triti^ 
u,  ^c.  iiforcsuitl)  slie  the  staid  E.  F.  was  delivered  uf  ilw  c  ~ 
which  tho  was  so  pregnant  as  afoT«Haid,  lo  wli.  at,  tec  afimajji 
incan»  of  whicJi  said  sevcntl  premises,  the  the  «ai<I  E.  F.  tfitm 
■jiHcc  nf  time,  to  wii,  frovi  ilie  d&y  nnd  year  iirbt  abovc-n 
hitherto,  becnmc,  and  was  unable  tu  do  or  pcrlbrm  the  I 
affairs  nod  busiiica&  of  the  ^aid  A.  1).  so  being  her  father  an 
aforesaid,  aod  ihcrcbf  iic  the  said  A.  B.  during  nil  that  timci  fj 
was  deprived  of  the  scrvicL-  uf  his  said  danghicr  and  servant,  t 
at,  &c.  aforesaid.  And  also,  by  means  of  the  Mid  several  prcmliB 
the  said  A-  B.  wua  forced  und  obliged  to,  and  did  nccesaarity  p 
out,  and  expend  divers  stims  of  moneft  *»  the  whole  anwuntild 
lurge  sum  of  muac]',  to  wit,  the  sum  of  L.^^—,  in  and  about  tl 
fug  and  taking  care  of  \.hii  said  £.  F.  Iiii  said  duugbler  and  i 
and  ill  and  about  the  delivery  of  the  said  child,  lo  wit,  at,  ttc.  bT 
To  tho  damage.  Ice.  IConrluahn  aa  unte,  38T.J 

IX/'the/emale  lacre  7iof  t/iir  ilaughtrr  %f  tht  {ilauuiff,  otnU  /Ae3 
Jiy]      *''  JiaugAtcr"  and  "  I^'atAer"  t/iroughotit ;  or  'in  tatcn  TfAert  tU 
vtacy  may  be  queationabU,  a  count  amiiiing  iktar  viortlt  wtkh  i 
ftf ecMorji  *ee  o'l'f,  3 1.  nole  ii  i  Peakc,  C.  JV.  I'.  S5.  lAould  fte  « 


[Commetictment  aa  anif,  387.]— For  that  whereas  belbre  »»^ 

time  of  the  commiiting  of  the  several  grievances  by  the  said  C^ 

hcreiiuficr  mentioned,  one  E.  P.  was,  and  from  thence  JiitliCTf 

•  been,  and  still  is,  the  teri/anc  {or  "  apfirenlke")  of  the  said  A^fl 

his  trsdc  or  business  of  a ,  which  he,  the  said  A.  B.  thet 

cised  and  carried  on,  and  still  doth  exercise  and  carry  on,  10  1 
be  Vet  the  suid  C.  U.  well  knowing  the  premises,  but  ConC 
and  wrongfully,  and  unjustly  intending  to  injure,  prejudic«,  a 


prove  liitt  tl>«  tlefeaJant  hnewthattlie  i 
fcmslc  was  the  daughter  or  lervanl  of  i 
Ui»  pkintiir,  mite,  315.  n,  «.  i 

(7}  As  to  this  aclion  in  general,  see 
Ban.  Ab.  tli.  Master  and  Servant,  O. 
3  BIa.145.  Cowp.S*  aHEn.BltSll.    ; 

2  Eb]).  Hep.  r:j4.  6  Mod,  183 Case  Is    1 

Iha  utuil  and  prnper  form  of  act|i)n,    1 
to  the  rratnng,  ahic.313.  n.  r.  Salk. 
380.  Ld.  na>m.   IIIS.  Cowp.  Si.  2 
Siunil.    169.-^T!ie  defendant  cannM    1 
■tBH  liimiolf  of  any  ohjeelion  to   the    1 
Indentnrt  ofippienticeibiTi,  or  contract    \ 
efhirinjf.  2Heii.  Bla,  ilI.7T.H.  31C», 
31L311.  1  Anitr.SSa.— Sometimes  by 


[■  TOX   TOItrS  To  TDK   TZWiV- 
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c  llie  nTd  A.  B.  in  liis  siforcinnl  trade  and  busmcM,  anil  to  d«-  ** 
Jprire  him  of  il.e  scrvite  uf  llic  »uiiJ  E.  P.  as  «ucli  serTani  (or  "o^-  , 
firtmitt*')  at  ararexuicl,  and  of  the  pmfiti,  benefits,  nntl  advantogcs, 
wlikb  niiglit  and  <nonld  otlicrwUe  liave  arkcn  and  nccrunl  to  him 
uch  terTJce  ^iIiilM  tiic  »nJ!  E.  T.  wa*  such  aervont  (or  "afi- 
r")  or  iIic  nid  A.  li.  ri',  nibrcnid,  to  wit,  mi,  &c.  >t,  Etc  uforc- 
laiil,  onbwfulty,  wrongfully,  and  unjii«ly  enliccilt  pcnnaded,  and /tro- 
tutfd  ihe  said  E.  F.  so  then  being  tlie  stenanl  (cr  •'  afi/irenlltf")  of 
llic  v.iid  A.  B-  as  aforesaid,  tu  depart  from  Mid  utitof  the  acitIcc  of 
i  <      1 1  L-  ftojtl  A.  D.  by  means  of  which  nlil  cniiccnient,  pcmnkilon, 

L-rurement,  "and  on  no  other  account  whaitwcTer,  ihc  suid  F.,  F.     I '  "*  1  . 

ig  soch  scrram  (or  "^afifirrntier")  as  aforesaid,  ihcti  wid  ibew, 

'.  <iri.  Sec  aforesaid,  al.  Sec.  aforesaid,  unlawfully,  wraii|t fully,  and 

' ')-.  sinil  without  ibc  licence  or  consent,  and  ag«insi  ilic  wIU  of 

■I      .id  A.  B.  departed  from  and  out  of  the  service  of  him,  ihc  sud 

and  hath  remained  and  continued  abseut  from  sucb  tcvvicc  lor 

R  long  space  of  linic,  to  wit,  frofn  Ihenrc  hitherto,  whereby  the  said 

A.  B'  hath,  for  and  during  all  that  time,  lust,  and  been  deprived  of 

the  service  of  the  said  E.  ¥■  in  his  arurcsaid  trade  and  business,  and 

fall  the  profits,  benefits,  and  advantages  wliich  might,  and  would 

IjVtberwisc,  have  arisen  and  accrued  to  him  from  such  service,  and 

b  been,  and  is,  otiiermsc  greatly  injured  in  liis  aforesaid  trade  and 

Was  of  a ,  to  wii,  at,  kc.  aforesaid.— And  whereas  also,  the  Second  count 

]  E.  F.  heretofore,  to  wit,  on,  kc.  aforesaid,  at,  fac.  aforesaid,  then  ■^I'jj)^''' 
d  will  being  the  tcrvant  (or  "  o/i/ircwd'cc")  of  the  said  A.B.  unlaw- 
I  wrongfully,  and  unjustly,  wlitiout  the  licence  or  consent,  and 
wi  tlie  will  of  the  aajd  A.  B  departed  and  went  away  from  and 
X  of  the  service  of  (he  said  A.  B.  to  wit,  at,  Ecc.  aforesaid,  aiCid  after* 
rards,  to  wit,  on,  Gcc  aforesaid,  there  went  and  came  to  tlic  said  C.  D. 
It  tho  said  C.  D.  well  kouwing  the  stdtl  £.  F.  to  be  tlie  servant  (or 
^  afifitmeicf")  of  the  said  A.  B.  but  contrivbg,  and  wrongfully,  and 
WJustly  intending  to  injure  the  said  A.  6.  and  to  deprive  him  of  tlie 
c  of  tliC  said  E.  F.  his  said  aervont  (or  "  epjirrniicr")  and  of  all 
!  profits,  benefits,  and  advantages  which  might,  and  would  olher- 
S  have  arisen  and  accrued  to  him  from  such  service,  tlien  and 
tere,  to  wit,  on,  Sec  aforesaid,  at,  Etc.  aforesaid,  unlawfully,  nrong- 

r,  and  unjustly  rccrivitl  {a)  the  said  E.  F-  m>  then  being  the  8cr*-(o)  Adii  » 

iCw  "  B/(/lrmf/ec")  of  the  said  A.  B.  an  aforesaid,  into  ihe  service  """'."  ""''■ 

him  the  said  C  D.  and  harboured,  detained,  and  kept  the  suid  V.-  V.  Mc^.,\Jjn. 

lis  said  Bcrvicc  for  a  long  space  of  lime,  to  wit,  from  the  day  antj  *'"'  ""}>  ^^'-^ 

t  last  aforesaid  hitherto,  wliereby  the  said  A.  B.  for  and  during  ^j^e  jodi*. '^ 

ill  tlut  lime,  lost,  and  was  deprived  of  ilie  service  of  ihe  said  E.  F.  ^'"'t  jj^^ 

mil  of  all  the  profitu,  benefits,  and  odvantnges  which  might  and  wuold  tnoSSSSid 


UHCLAIATlOKa  IX  CASE. 


Jw»r  w»««ji.  *"'"*'''''  '""  ari<cn  and  accrued  to  him  from  such  sentcc,  t»i 
Tiflm.        "t,  fcc  afofcMid_[^rfrf  cMrd  «««/  a*  ruggtued  in  iht  note  :  tM 


U.  i?oa  TOJtTlS  TO  PERSOJ^^L  PROPERTt. 

Drttarathnt  qflMt  taiurr  art  fiHndfiaHn  "gainst  o«/ornfc«,  e 
tfjwi/*,  or  baUcet—Jhr  deeeii  o«  the  talf  6/  good t,  iSr.^fgr 
ii  driving  carriage,,  or  nn^igaling  Mfii^for  rxtrttive  o 
d>*lret»r»~far  rttcue  qf  goads  diatraiaed /or  rmt  or  dame^gf/e^ 
or  ort^i'or^»-~agui7,gi  ,/,iriffi  and  oihrr  o^errtfor  ucafie,,/abe^k 
tumi,  Sfc—for  unduli/  exercUing  trade,  or  tiitUatmg  invemioi 
Irur'rr — or  fur  injuries  la  fierMitat  ftroltcrty  i 


It  it  TtiOKt  utuat  to  deelart  in  atmm/itU  againtt  ailorntcs  ».„ 
io)'<fet/,eftTintcd/arm»inca»e,8  W'cnf. /nd.  39.  S9. 47-_S  M'ib.'ssS 
4  JIurr.  2061—3  fViU.  4*3—2  Bla.  Itefl.  906—1  r.  H.  6S6—\ni 

101  ;  6ul  «gamet  Ujlees  <if  Afferent  di-strifiii^ns  ■>»..».» f^ 

to  dedarc  in  rate  a»  in  ihf  f'jlh-aing  firccedtnli.  The  firmdntM  «•« 
mntpih  agaimi  daileet  0/ diffirrni  dtKrifiHoTU,  antr,  m  to  165,1  ' 
fwl/y  Ac  varltd  into  case,  oSttrmng  the  form  of  the  /oUevrng  f 
d<^Ht,  :^Sce  u  fa-^eedmt  in  our  for  th^  /«.  tf  a  dog,  and  in  »«vn<J 
T.  fi-  ■^J'i  ;for  Ttegligmce  In  t/dfifiingi,  Aogt/ifad,  3  JUitU  61  ■  rndM 
fot  accounting /br  ,A^  firodurc  of  a  hUl  >f  exc/^ngc,  6  £«r.  333,  1 
AfTO.  Reft.  43.  TbcMt  declaration*  muii  ahem  a  legal  ditty,  or  am" 
t^»»  eoneract,founded  o,i  euffidetit  conaidtralion,  13  £aii.  89. 

^&'^Z'c  t^""™'"""'""  <"  ««"•  287.3-Kor  that  ^h^vc^  the  «id  C.  D. 
m  bos  (S],         ^^  "'*'  "'  '"^^  <in*<:  nf  the  tleli 


[•320]     aa  hercinafier 
and  siiJi  is, 


ry  of  the  gijods  and  diattcU  « 
itioned,  'was,  and  ihtnce  hitherto  hatb  bed) 
irier  of  goods  and  dianels  for  hire,  from  - 


(o)  See  tbe  form,  ante,  134-5.  H3, 

(i)  Sec  die  (irccedeni  In  AaMiinp* 
kit,  Mtd  die  notes  nnie.  Iji,  Bac  Ah. 
tit.  Carrleri,  fl  Went.  I.id.  43.  47,  48. 
And  when  It  niiKlii  lie  ndvisablc  to 
declare  In  case,  instead  uf  uraumpait, 
«ui>ra  uid  ante,  iss.  note  h.  3  East. 
6i  ru,  13  Eaat.  89.  *i  4j4,  j  New. 
ijes.  W.  FornitTliltff^^  usual 


to  declare  setting  out  the  v».»„i, 
the  realm,  1  Sid.  -OS.  Com.  Org.  Ac 
lion,  Case  Negligence,  C  3.  ButtU 
custom  being  tiie  common  Uw.  m 
not  be  stated.  Hob.  18.  ]  WTh.  ! 
B«c.  Ah.  Canier*,  ,V.  w1  lec  u 
prcceOenl,  3  WiU  4^9.  Thedeelat^ 
tJon  mutt  sbcw  a  duty  or  i 
13  Etut.  h9. 


'it.  ran  toutk  to  rKRWHAL  phoi  i 

'I  lo  wit,  ai,  S-.i;.    Ani)  whcr<:ns  alio,  the  *iu<)  A-  11.  wtiilM  tlic  >"*<' 
d  C>  D.  wiui  audi  lommon  cank-r  a>  atbicmid,  lo  wU,  wi,  ko.  ut,  """* 
1  ((Ar   rri^;  /,uj(v,:,  10  wti,  01,  Stc.  (fAr  i.'rni:^   v.-A-.'A  (*  n-aiuU.^ru.) 
•  '  "1  him  itic  litid  C.  1).  ami  Um  uitl  C  I)    du'ii 

'  received  cif  and  fiom  Iliv  naid  A.  D.  a  c  iiuti 
'  i:uot!»  and  clmttcls,  to  tfil, kc  {•firrif^  iK"  .:<■. 

{()  "lijic  i:ul1  a.  B.  of  grcal  value,  to  vU,oriliQ  value  of  L , 

Hlcltr  luid  securely  carried  and  conveyed  hj  liiui  tlic  >aUl  C.  D. 

■ ■forC'MJd  to- srorwskiil,  und  there,  lo  wll,  ati  &c. 

id,  «afcly  iind  securely  to  lie  delivchud  for  the  laitl  A.  B.  Tor 
msDitablc  i-Gwartl  to  him  the  aaid  C.  O.  in  tbut  bcliulf.  Vl-i  tlie 
D-  not  rcg^irdinK  his  duty  as  buch  common  cunler  ai  Mfoicton], 
contriving  and  fraudulently  iiitcndicf;.  cralulji  and  subtly  to  dv- 
cclvot  defraud  and  Injure  tiic  said  A,  fi.  tn  lliia  bcbulf,  did  nut,  nor 
mould  safely  or  ucurcly  carry  ur  convey  the  said  bos  and  its  cutitcota 

iferctakj,  from nfuicsaid  lo aforc&nid,  nor  there,  lo  wii, at 

'—  aforc&aid,  safely  or  securely  deliver  tlic  same  for  him  the  *nid 
A.  B.  but  on  the  contrary  thereof  he  the  said  C.  D.  so  being  kucJi 
cntntnon  carrier  as  aforesaid,  so  carelessly  and  negligently  behaved 
Mid  conducted  himaclf,  in  ibc  premises,  that  by  and  through  the  care- 
IcuDeu,  ncgli^nce,  and  default  of  the  said  C.  11.  in  the  premiMi, 
tlie  uid  bos  aitd  its  contents  aforesaid,  being  of  the  value  aforesajd, 
becarac  and  were  "wholly  lost  lo  the  said  A.  B.  lo  wit,  al,  Sic.  afore-     [  • 
aald. — And  uhercas  »l»o,  heretofore,  to  wii,  on,  &c.  aforesaid,  nt,  he-  Second  J 
ainvcMid,  lo  wit,  at,  kc.  aforesaid,  ihc  said  A,  B.  caused  to  be  deliver- j^l^JI 
In  the  MJd  C.  U.  a  certain  other  bot, containing  certain  oilier  guoda  reuai 
!  chdHcIs,  to  wit.  Etc.  of  him  the  said  A.  B.  of  grcai  value,  to  W''t|jiJU^^ 
.  die  value  of  X..        ,  to  be  taken  care  of,  and  safely  and  securely  ^j). 
carri^  and  conveyed  by  him,  the  said  C.  U.  from  .  uforeoid  to 

aforesaid,  and  there,  lo  wit,  nt aforesaid,  to  be  iiafely 

aaH  securely  delivered  by  the  said  C.  U.  for  the  said  A.  B    within  a 

liable  time  then  next  followiig,  for  cei;uin  hire  and  reward  to  thn 

Id  C  U.  iD  that  behalf;  and  alihougli  die  suid  C.  D  ihen  and  there 

ted,  and  hod  and  received  tlio  said  laKl-meniinneil  box  and  its  con- 

■lareBiiid,  for  the  puipuse  afoniaiil.  and  undertonk  the  carriaffe, 

incc,  and  delivery  thiruuf  as  aforesaid,  within  such  reesoDuhlc 

nlbrcsaid;  and  although  a  reasonable  time  fur  the  carriaget 

lyancc,  and  delivery  thereof  a&  aforesaid,  liath  long  since  elapsed, 

said  C  U.  not  regarding  his  duty  in  that  behalf,  bui  coniritiiig, 


(r)  li  ts  nald  tluit  Ihe  gondii  must 
<iut  with  ihe  same  certainty  a* 
ver.  2   Veinr.  78,   Com.   Dig. 
Caie  Ncgligrne*,  C.  9, 
3«e  the  counli  In  3  Wits.  439. 


the  gnnds  It  ix  susttdnab'',  thetigli 
caw  (or  a  mere  noijfiataiee  tnJKht 
not  be  mislaknuble.  C  EiM.  32.%.  3 
Wils.  348.  i  T.  U.  US.  1  New.  Rep. 
43. 


g^jg  DECLARATIONS   IS  CASE. 

AGAINST  CAR-  and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud 
msas  Bi  I.AKJ).  ^^^  ^^jj  ^^  ^  jjj  ^Yii^  respect,  did  not,  nor  would,  within  such  reason- 
able time  as  aforesaid,  or  at  any  time  afterwards,  (although  often  re- 
quested so  to  do)  take  care  of,  or  safely,  or  securely,  carry  and  con- 

^  vey  the  said  last-mentioned  box  and  i's  contents  aforesaid,  from 

aforesaid  to aforesaid,  nor  there,  to  wit,  at aforesaid,  safely 

or  securely  deliver  the  same  for  the  said  A.  B  but  hath  hitherto 
■wholly  neglected  and  refused  so  to  do ;  and  by  means  of  the  negli- 
gence and  improper  conduct  of  the  said  C  D.  in  tliat  behalf,  the  said 
last-mentioned  box  and  its  contents  aforesaid,  have  not  been  delivered 

to  or  for  him  the  said  A.  B.  at «-  aforesaid,  or  elsewhere,  and  are 

•wholly  lost  to  the  said  A.  B.  to  wit,  at,  &c.  aforesaid. 

r  •  322 1  *[Md  a  count  in  trover y  if  there  be  any  evidence  of  a  conversion^  3 

East  70.  Trover  lies  against  a  carrier^  though  he  by  mistake^  deliver 
goods  to  a  wrong  fierson,  Peake,  C.  JV,  P.  42.— Jbwe*  on  Bailm,  96  to 
99.  ;  but  trover  cannot  be  sufifiorted  against  a  carrier^  or  wharf  nger^ 
where  the  goods  have  been  stolen, or  lost^  5  Burr.  2825.^-1  Fentr.  223» 
Conclude  as  ante^  287.] 

Agalnrt  an  [Commencement  as  antcy  287.—]  For  that  whereas,  by  the  law  and 

innkeeper  for  custom  of  this  realm,  innkeepers,  who  keep  common  inns  for  the  re- 
box  U).  ^  *  ception,  lodging,  and  entertainment  of  travellers  putting  up  at,  and 
abiding  in,  the  same,  are  bound  to  keep  the  goods  and  chattels  brought 
by  such  travellers  into,  and  being  within  their  respective  inns,  safely, 
and  without  any  diminution  or  loss.  And  whereas  the  said  C.  D.  be- 
fore, and  the  time  of  the  loss  hereinafter  next  mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  an  innkeeper,  and  as  such  innkeep- 
er, he  the  said  C.  D.  hath  for  and  during  all  that  time  kept,  and  still  doth 
keep,  a  certain  common  inn,  for  the  reception,  lodging,  and  entertain- 
ment of  travellers,  thaf  is  to  say,a  certain  inn,  commonly  called  or  known 

by  the  name  and  sign  of  — ,  situate  and  being  at ,  to  wit,  at,  &c. 

And  whereas  also  the  said  C«  D.  so  being  such  innkeeper,  and  so  keep- 
ing the  said  inn  as  aforesaid,  the  said  A.  B.  (or  ij  his  serxfant,^^  one  £• 
jF,  the  servant  of  the  said  A,  B")  heretofore,  to  wit,  on,  8cc.  aforesaid, 
at,  &c.  aforesaid,  put  up,  and  was  then  and  there  received  into  the  said 
inn  as  a  traveller  by  the  said  C.  D.  and  then  and  there  brought  into 
the  said  inn  a  certain  box,  containing  certain  wearing  apparel,  goods, 


(tf)  As  to  the  liability,  ^c,  of  an  cient  mode  of  declaring,  Bac.  Ab.  tit. 

Innkeeper,    see  Bac.  Ab.  tit.  Inns—  Inns,  C.  6.  In  conformity  to  the  usual 

Com.  Dig.  Action,  case  Negligence,  practice  I  have,  in  the  above  prece* 

B.  1.  ilfc,  and  tit.  Vieader,  2  Q. — 5  T.  dent,  recited  the  custom  of  the  realm, 

R.  273.   For  the  printed  declarations  but  this  being  the  common  law  seems 

against  innkeepers.  Rast.  Ent.  104. —  to  be  mmecessary.-^Ante^  320*  n.  b. 

Co.     Ent.     347.— Thomp.      42.-8  and  1  Wils.  281. 
Wentw.  Ind.  44  47,  48 ;  and  the  an- 


II.   FOR    TORTS   TO   PKRSONAL    PROPERTY.  S4^ 

and  chattels,  to  wit,  &c. — *(enumerate  t/tr  chattehy''^i  him  the  said       AOAiifST 

A.  B.  of  grcdt  value,  to  wit,  of  the  value  of  L, ,  and  which  said    '^?»"23^V' 

box  and  iis  contents  aforesaid  were  then,  and  from  thence,  until,  and  at 
the  lime  of  the  loss  hereinafter  mentioned  wiihin  the  said  inn,  and  that 
the  said  A.  B.  (or  "  the  said  E\  F.  the  servant  of  the  said  A.  B.'^)  dur- 
ing all  that  time  abided  as  a  travt^ller  therein,  to  wit,  at,  &c.  aforesaid ; 
yet  the  said  C.  D.  so  being  such  innkeeper  as  aforesaid,  not  regarding 
his  duty  as  such  innkeeper,  did  not  keep  the  said  box  and  its  contents 
aforesaid,  so  brought  into  and  so  being  in  the  said  inn  as  aforesaid^ 
safely,  and  without  diminution  or  loss,  but  on  the  contrary  thereof,  the 
said  C.  D.  and  his  servants  so  negligently  and  carelessly  behaved  and 
conducted  themselves  in  that  behalf,  that  afterwards,  and  whilst  the 
said  A.  B.  (or  "  the  said  £,  F.  the  servant  of  the  t^aid  A,  B  ")  so  abid- 
ed in  the  said  inn  as  aforesaid,  to  wit,  on  the  same  day  and  year  afore-  « 
said,  the  said  box  and  its  contents  aforesaid  were,  by  and  through  the 
mere  carelessness,  negligence,  and  default  of  the  said  C.  D.  and  his 
servants  in  that  behalf,  wrongfully  and  unjustly  taken  and  carried  away 
by  some  person  or  persot^s  to  the  said  A.  B.  (or  «  to  the^satd  A,  B. 
and  E.  F.  hit  said  servant  )  unknown,  and  were,  and  still  are  thereby 
wholly  lost  to  the  said  A.  B.  to  wit,  at,  8cc.  afore said.~-[^c/t/  a  count  in 
trover^  if  there  be  a  firobability  of  sufifiorting  it  in  evidence^  ante^  322. 
5  Burr.  2825.  1  Veiitr,  223.  and  conclude  as  ante^  287.] 

» 

[^Commencement  as  aw/^, -SST.— ]  For  that  whereas  heretofore,  to  Against  a  bai- 
wit,  on,  &c.  at,  8cc.  the  said  A.  B.  at  the  special  instance  and  Request  ^^^""PS?^ 
of  the  said  C.  D.  caused  to  be  delivered  to  him  the  said  C.  D.  certain 
goods  and  chattels,  to  wit,  Sec.  of  hini  the  said  A.  B.  of  great  value,  to 
wit,  of  the  value  of  L  — ,  to  be  by  the  said  C.  D.  safely  and  securely 
loaded  on  board  a  certain  ship  or  vessel,  at,  &c.  for  the  *said  A.  B.ybr      [  •  324  ] 
reasonable  reward  {g)  to  the  said  C.  D.  on  that  behalf,  the  said  C.  D. 
then  and  there  had  and  received  the  said  goods  and  chattels  for  the 
purpose  aforesaid  ;  yet  the  said  C    D.  not  regarding  his  duty  in  that 
behalf,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  by  him- 
self and  his  servants  in  that  behalf,  conducted  himself  so  carelessly,  ne« 
gligently  and  improperly  in  and  about  the  loading  of  the  said  goods  and 
chattels,  on  board  the  said  ship  or  vessel,  that  by  and  through  the  mere 
negligence  and  improper  conduct  of  the  said  C.  D*  and  his  servants  in 
that  behalf,  the  said  goods  and  chattels  became  and  were  greatly  broken, 


(/)  See  the  use  of  declaring  in  case  ante,  219,  220.  8  VVentw.  Index,  22. 

instead  of  assumpsit,  ante,  219,  220. ;  {g)  If  no  reward  were  to  be  paid, 
as  to  the  different  description  of  bai-  .  this  should  be  omitted,  Coggs  v,  Ber- 

lees,  ante,  142.  and  the  several  pre-  nard,  2  Ld.  Raym.  909.^1  H.  B.  158. 

cedents,  142  to  162.  which  may  easi-  — 5  T.  R.  143 ;  ante,  142.  as  to  manda* 

\y  be  applied  to  the  declaration  in  tum^  being  the  socond  dessriplioB  of 

ease.    See  other  printed  precedents,  bailmeat. 


Q44t  DECLARATIONS  IN   CASE. 

AoAiwsT      damaged,  and  destroyed,  and  wholly  lost  to  the  said  A.  B.  to  wit,  at| 

HA1TF37Q 

&c.  atoresaid — [_It  is  ad-viaable  in  general  against  a  bailee  to  add  a 
county  stating  that  the  defendant  "  had  the  loading  of  the  hogshead^ 
iSfc,*^  or  the  furformance  of  the  matter  which  it  was  his  duty  to  fier» 
form^  which  count  may  be  framed  as  in  Govett  v.  Radnidge,  3  East,  62  j 
and  if  there  be  any  evidence  of  a  conversion  a  count  in  trover  should  be 
added  J  and  conclude  as  ante,  287.3 

For  a  felse  ,  [^Commencement  as  ante,  287.]  For  that  whereas  the  said  A-  B.  here- 
jrarran^of  a  ^ofore,  to  wit,  on,  See.  at,  &c.  at  the  special  instance  and  request  of  the 
said  C.  D.  bargained  with  the  said  C.  D.  to  buy  of  him  the  said  C.  D. 
a  certain  horse,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the 
sum  of  L,  ,  and  the  said  C.  D.  by  then  and  there  falsely  and  frau- 
dulently warranting  the  said  horse  to  be  sound  and  quiet  in  harness, 
[•  325  ]  then  and  there  sold  (i)  the  said  *horse  to  the  said  A.  B.  for  the  said 
sum  of  Z.— ,  of  lawful.  Sec.  then  and  there  paid  by  the  said  A.  B.  to 
the  said  C.  D.  for  the  ^me  ;  whereas,  in  truth  and  in  fact,  the  said 
horse  was,  at  the  time  of  the  said  warranty  and  sale  thereof,  unsteady^ 
restive,  and  ungovernable  in  harness,  and  hath,  from  thence  hitherto, 
so  remained  and  continued ;  and  the  said  A.  B.  in  fact  saith,  that  the 
said  C.  D.  by  means  of  the  premises  on  the  day  and  year  aforesaid,  at, 
Sec.  aforesaid,  falsely  and  fraudulently  deceived  him  the  said  A.  B.  on  the 
sale  of  the  said  horse  as  aforesaid,  and  thereby  the  said  horse  after- 
wards, to  wit,  on.  Sec.  aforesaid,  not  only  became  of  no  use  or  value  to 
the  said  A.  B.  but  also  then  and  there  greatly  kicked,  hurt,  injured, 
and  spoiled  a  certain  other  horse  of  him  the  said  A.  B.  of  great  value, 

to  wit,  of  the  value  of  L. ,  and  thereby  also  the  said  A.  B.  was  then 

and  there  put  to  great  expense  of  his  moneys,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  L,  ,  in  and  about  the 
feeding,  and  taking  care  of  and  selling  and  disposing  of  the  said  horse, 
to  wit,  at,  Sec.  aforesaid. 

Second  count.  And  whereas  also,  the  said  A.  B.  afterwards,  to  wit,  on.  Sec.  afore- 
said, at,  Sec.  aforesaid,  bargained  with  the  said  C.  D.  to  buy  of  him  the 
said  C.  D.  a  certain  other  horse,  and  the  said  C.  D.  by  then  and  there 
falsely  warranting  the  said  last  mentioned  horse  to  be  sound,  falsely 
and  fraudulently  induced  the  said  A.  B.  then  and  there  to  buy,  and  he 


(A)  As  to  warranties  in  general,  express  warranty,  the  scienter  need 

ante,  139,  t. — See  thie  use  of  declaring  not  be  alleged,  nor,  if  stated,  need  it 

in  case,  ante,   319.  3  East.  62.  and  be  proved,  2  East.  446. 

the  precedents  in  3  Wils.  40  to  45. —  (i)  It  is  proper  to  say  warrantt' 
2  East.  446. — 8  Wentw.  Ind.  28, 29,  .  zando  vendidit,  in  order  that  it  may 

30.  2  Rich.  C.  P.  165.    12  East.  632.  appear  that  the  warranty  was  at  the 

of  declarations  for  deceit  on  the  sale  time  of  the  sale.  Com.  Dig.  Action, 

of  goods,  Is^c,  and  ante,  139  to  142.  case  for  Deceit,  F.  2.    Sec  also  12 

notes  t  u.  X.    In  this  action  upon  an  £ast«  632. 
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the  said  A.  B.  did  then  and  there  buy  of  him  the  said  C.  D.  the  said    vscnmrL 
last'inentioned  horse  for  a  certain  other  large  sum  of  money,  to  wit|  ^^^^^^^^^** 
the  sum  of  Z.— ,  of  like  lawful  money,  whereas  in  truth  and  in  fact, 
the  said  last-mentioned  horse,  at  the  time  of  the  said  last-mentioned 
warranty  and  sale  was  not  sound,  but  then  was,  and  thence  hitherto 
hath  been,  and  still  is,  unsound,  and  of  no  use  or  value  to  the  said  A. 

B.  to  wit,  at.  Sec.  aforesaid.     And  so  the  said  A.  B.  salth,  that  the  said 

C.  D.  falsely  and  fraudulently  deceived  him  the  said  A.  B.  on  the  sale 

of  the  said  last-mentioned  *horse  as  aforesaid^  to  wit,  at)  &c.  aforesaid      C  *  ^^^  ^ 
'^[^Conclude  aa  antCy  287.] 

[^Commencement  a«  anUy  287.—]  For  that  whereas  the  said  A.  B,  For  iklsely  rc- 
before  and  at  the  time  of  the  committing  of  the  grievance  ^y  the  said  tliTrd  ^r«m 
C*  D.  as  hereinafter  next  mentioned,  was  and  from  thence  hitherto  fit  to  be  triut- 
hath  been  and  still  is  a  ,  and  the  trade  and  business  of  a  ..  *^  t^)* 

hath,  for  and  during  all  that  time,  exercised  and  carried  on,  and  still 
doth  use,  exercise,  and  carry  on,  to  wit,  at,  &c.  And  whereas  also  the 
said  A.  B.  so  being  a  ,  and  so  using,  exercising,  and  carrying 

on,  the  said  trade  and  business  as  aforesfdd,  one  £.  F.  before  the  com- 
mitting of  the  grievance  by  the  said  C.  D.  as  hereinafter  next  mentioa- 
ed,  to  wit,  on,  &c.  at,  &c.  aforesaid,  applied  to  the  said  A,  B.  and  then 
and  there  requested  the  said  A.  B.  to  sell  goods  on  credit  to  him  the 
said  E.  F.  in  the  way  of  his  the  said  A.  B.'s  said  trade  and  business  of 
a  ■.  And  the  said  A.  B.  being  then  and  there  unacquainted  with 

the  character  and  circumstances  of  the  said  E.  F.  was  then  and  there 
referred  by  him  to  the  said  C,  D.  for  information  respecting  the  same, 
whereof  the  said  C.  D.  afterwards  and  before  the  sale  of  any  goods  by 
the  said  A.  B.  the  said.  £.  F.  to  wit,  on,  &c.  at,  Sec.  aforesaid,  had  notice 
from  one  G.  H*  the  servant  of  the  said  A.  B.  and  the  said  C.  D.  was  then 
and  there  interrogated  by  the  said  J.  K.  on  the  part  of  the  said  A.  B. 
respecting  the  character  and  circumstances  of  the  said  E.  F.  Never- 
theless the  said  C.  D.  well  knowing  the  premises,  and  that  the  said  E. 
F.  was  then  and  there  in  bad  and  insolvent  circumstances,  and  unfit  to 
be  trusted  with  goods  ♦on  credit,  but  contriving,  and  fraudulently  in-  r  •  337  n 
tending  craftily  and  subtly  to  deceive  and  injure  the  said  A  B.  in  this 
behalf,  on  the  day  and  year  aforesaid,  falsely,  fraudulently,  and  deceit- 


(k)  In  order  to  support  an  action  principles  upon  which  this  action  is 

•f    this  nature,   the   representation  founded,  are  stated.    As  to  declara- 

must  be  made  malo  animo,  2  East,  tions  for  deceit  in  general,  see  the 

107.  3  B.  45*  P.  367.  2  New.  Rep.  241.  notes  to  the  last  precedent,  and  8 

1  Taunt.  558.--See  the  precedents  in  Wentw.  Ind.  28,  29.    Com.  Dig.  Ac- 

Pasley   v.  Freeman.  3  T.  R.  51.—  tion  for  Deceit,  F.  2.  Bac.  Ab.  Action 

Eyre.  v.  Dunsfold,  1  East.  318   Hay-  on  the  Case,  E.  Deceit  on  a  Sale,  12 

craft  v.  Creasy,  2  East.  92.  Tap.  v.  East.  632. 
l-ee,  3  B.  &  P.  367.  where  also  the 


mB  OSGLAllATIONS  IN  CAStT. 


DscKiT^      fully  (I)  informed  the  said  G.  H.  in  answer  to  certain  questions  then 

A.'  B.  respecting  the  character  and  circumstances  of  the  said  E.  F. 
that  he  the  said  C.  D.  knew  the  said  E.  F.  and  had  done  a  deal  of  bu- 
siness with  him,  and  taken  a  deal  of  his  (the  said  E.  F.*s)  money,  and 
that  he  the  said  C.  D.  then  did  business  with  the  said  E.  F.  and  that 
upon  the  whole  he  the  said  C.  D.  believed  the  said  E.  F.  to  be  a  good 
man  (thereby  then  and  there  meaning  that  the  said  C.  D.  believed  the 
said  E.  F.  to  be  a  man  in  good  circumstances,  and  fit  to  be  trusted 
with  goods  on  credit.)  By  means  and  in  consequence  of  which  infor- 
mation so  given  by  the  said  CD.  to  the  said  G.  H.  as  aforesaid,  the 
said  A.  B,  not  knowing  to  the  contrary,  but  believing  therefrom  that 
the  said  E.  F.  was  a  man.  in  good  circumstances,  and  fit  to  be  trusted 
as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on 

divers  other  days  and  times  between  tliat  day  and  the  day  of 

— — ,  then  next  following,  at,  &c.  aforesaid,  was  induced  to  give 
credit  to  the  said  E.  F.  and  did  then  sell  and  deliver  to  him  divers 
goods  on  credit  to  a  large  amount,  to  wit,  &c.  to  wit,  at,  &c.  aforesaid, 
whereas  in  truth  and  in  fact  the  said  E.  F.  at  the  time  of  the  said  C.  D. 
so  giving  the  said  information  to  the  said  G.  H.  as  aforesaid,  was  in 
bad  and  insolvent  circumstances,  and  not  fit  to  be  trusted  with  v;oodson 
credit.  And  whereas  in  truth  and  in  fact  the  said  C.  D.  did  not  at  that 
time  do  business  with  the  said  E.  F.  And  whereas  in  truth  and  in  fact 
the  said  C.  D.  did  not  believe  the  said  E.  F.'to  be  a  good  man,  but  on 
L*  328]  *^®  contrary  thereof  at  that  time  well  knew  the  said  E.  F.  then  *was 
in  bad  and  insolvent  circumstances,  and  not  fit  to  be  trusted  with  goods 
on  credit.  And  the  said  A.  B.  further  says,  that  the  said  several  sums 
of  money  are  still  wholly  due  and  unpaid  to  the  said  A.  B.  and  he  is 
likely  wholly  to  lose  the  same,  to  wit,  at,  &c.  aforesaid. 

Second  count       ^^^  whereas  also  the  said  A.  B.  before  and  at  the  time  of  the  corn- 
more  general,  mitting  of  the  grievance  by  the  said  CD.  as  hereinafter  mentionedi 

carried  on  the  trade  and  business  of  a ,  and  the  said  E.  F.  was 

desirous  to  deal  with,  and  to  be  trusted  by  him  the  said  A.  B.  for  di- 
vers goods,  wares,  and  merchandises,  on  credit  in  the  way  of  the  said 
trade  and  business  ;  and  thereupon  the  said  C  D.  heretofore,  to  wit, 
on,  &c.  at,  &c.  aforesaid,  again  contriving  and  intending  to  deceive  and 
defraud  the  said  A.  B*  and  wrorigfully,  deceitfully,  and  fraudulently  to 
induce,  persuade,  and  encourage  him  the  said  A.  B.  to  deal  with  the 
said  E.  F.  in  the  way  of  his  said  trade  and  bubiness,  and  to  sell  and  de- 


(/)  As  the  walo  animo  is  the  gist  n.  h.  and  Com.  Dig.  Action  case  De- 

of  the  action,  the  allegation  of  the  ceit,  F.  2.   The  term  falsely  or  frau- 

scienter  is  in    this   ca!»e   material,  dulently,  would  however  be  sufnctent;' 

though  we  have  seen  in  the  case  of  id.  1  Saund.  242.  a.  d.  2.  1  East.  553. 
warranty  ic  is  otherwise  \  ante,  324, 
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liver  to  him  the  said  E.  F.  divers  other  goods,  wares,  and  raerchan-  deceit 
discs,  upon  trust  and  credit,  he  the  said  C.  D.  falsely,  fraudulently,  and  ^^^^^^^* 
deceitfully,  then  and  there  asserted  and  re/iresented  to  the  said  A.  B. 
in  substance,  that  he  the  said  A.  B.  might  safely  trust  and  give  credit 
to  the  said  £.  F.  in  that  behalf,  and  that  he  the  said  A.  B.  might  safely 
sell  and  deliver  to  the  said  £.  F.  divers  other  goods,  wares,  and  mer« 
chandises,  upon  trust  and  credit.  By  means  of  which  said  last-men- 
tioned false,  fraudulent,  and  deceitful  assertion  and  affirmation,  he  the 
said  C.  D.  did  then  and  there  fraudulently  and  deceitfully  induce,  per- 
suade, and  encourage,  the  said  A.  B.  to  deal  with  tlie  said  £.  F.  in  the 
way  of  his  said  trade  and  business,  and  to  trust  and  give  credit  to  him  in 
that  behalf,  and  to  sell  and  deliver  to  him  the  said  £.  F.  divers  goods, 
wares,  and  merchandises,  upon  trust  and  credit*  And  the  said  A.  B. 
in  fact  says,  that  he,  confiding  in,  and  giving  credit  to,  the  said  last- 
mentioned  assertion  and  representation  of  the  said  C.  D.  and  believing 
the  same  to  be  true,  and  not  knowing  the  contrary  thereof,  did  after- 
wards, to  wit,  on,  Sec.  last  aforesaid,  and  for  a  long  time,  to  wit,  untilf 
&c.  *deal  with  the  said  £.  F.  in  the  way  of  his  said  trade  and  business,  and  [*  ^^  ] 
did  trust  and  give  credit  to  him  in  iliat  behalf,  and  did  sell  and  deliver 
to  him  divers  other  goods,  wares,  and  merchandises,  to  a  large  amount} 
to  wit,  &c.  upon  trust  and  credit,  to  wit,  at,  &c.  aforesaid,  whereas  in  truth 
and  fact,  at  the  time  of  the  said  C.  D.  making  his  said  last-mentioned  as- 
sertion and  representation,  he  the  said  A.  B.  could  not  safely  trust  and  give 
credit  to  the  said  E.  F.  nor  could  he  the  said  A.  B.  safely  sell  and  de- 
liver to  the  said  £.  F.  any  goods,  wares,  and  merchandises,  upon  trust 
and  credit,  and  the  said  C.  D.  when  he  so  made  his  last-mentioned  as- 
sertion and  representation,  well  knew  the  same,  to  wit,  at,  &c.  afore- 
said. And  the  said  A  B.  further  says,  that  the  said  £.  F.  hath  not) 
nor  hath  any  other  person  on  his  behalf,  paid  to  the  said  A.  B.  the  said 
last-mentioned  sum  of  money  so  due  to  him  for  the  said  last-mentioned 
goods,  wares,  and  merchandises,  or  any  part  thereof,  but  on  the  contra- 
ry thereof  he  the  said  E.  F  then  was,  and  still  is,  wholly  unable  to  pay 
the  same,  or  any  part  thereof,  to  the  said  A.  B.  to  wit,  at,  &c.  aforesaid, 
and  the  said  A  B.  is  likely  to  lose  the  same,  to  wit,  at,  Sec.  aforesaid. 
[^Conclude  as  ante,  287.] 

[^Commencement  as  ante^  287]— For  that  whereas  the   said  A.   B. -^Pr^'^st  the 
heretofore,  to  wit,  on,  &c.  at,  &c,  was 'lawfully  possessed  of  a  ceitain  coach  for  the 

neglijfence  of 

__-^_«__«.^_----—-------^— —-——------.— -^——._—_«    his  servant  in 

driving"  the 

(m)  See  the  precedents,  8  Wentw.  plained    of,    the    remedy    may  and  sanae  ag-ainst 

i  47.  2  New  Rep.  117.  446.    As  to  should  be  trespass  ;  3  East.  593.  600,  pla»nt»ft '» 

law,  see  Selwyn's  N.  P.  tit  Con-  601.  1  East.  109.  But  when  the  action  ^  *^^^  ^^'' 

^uential  Damage.  5  Esp.  Rep.  35.  is  against  a  master  for  the  negligent 

...    When  the  action  is  against  the  driving  of   his   servant,   the  action 

;}arty  himself,  who  either  wilfully  or  should  be  caae ;  1  East.  106.  9,  10.  2 

-'ili  gently  drove  the  carriage  and  Hen.     Bla.    442>      The    declaration 

reby  occasioned  the  injury  com-  against  the  master  for  the  act  of  his 
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HiouGKifCE  m  chaise  of  great  value)  to  wit,  of  the  value  of  jL.— ,  and  of  a  certain 
^""•Jf^^e**'  horse  then  and  there  drawing  the  same,  and  in  which  said  chaise  ho 
the  said  A.  B.  was  then  riding  in  and  along  a  certain  public  and  com* 
t*330]  jnon  ^highway.  And  the  said  C.  D.  was  also  then  and  there  possessed 
of  a  certain  carriage,  and  of  divers,  to  wit,  two  horses  drawing  the  same, 
and  which  said  carriage  and  horses  of  the  said  C.  D.  were  then  and 
there  under  the  care,  government,  and  direction  of  a  certain  then  ser- 
vant of  the  said  C.  D.  who  was  then  and  tliere  driving  the  same,  in 
and  along  the  said  highway,  to  wit,  at,  8cc  aforesaid.  Nevertheless 
the  said  C.  D.  then  and  there  by  his  said  servant  so  carelessly  and  ira* 
properly  drove,  governed,  and  directed  his  said  carriage  and  horses, 
that  by  and  through  the  carelessness,  negligence,  and  improper  con- 
duct of  the  said  C.  D.  by  his  said  servant  in  that  behalf,  one  of  the 
hind  wheels  of  the  said  coach  of  the  said  C.  D.  then  and  there  ran  and 
struck  with  great  force  and  violence  upon  and  against  tlie  said  chaise 
of  the  said  A.  B.  and  thereby  then  and  there  crushed,  broke  to  pieces^ 
damaged,  and  destroyed  the  same,  and  one  of  the  wheels  and  the  splin- 
ter bar  and  the  shafts  thereof,  and  the  said  chaise  thereby  then  and 
there  became  and  was  rendered  of  no  use  or  value  to  the  said  A.  B. 
and  thereby  he  the  said  A.  B.  was  then  and  there  cast  and  thrown  with 
great  force  and  violence  from  and  out  of  the  said  chaise  to  and  upon 
the  ground  there,  and  by  means  of  the  several  premises  aforesaid,  the 
said  A.  B.  was  then  and  there  greatly  bruised,  huit,  and  wounded,  and 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which 
time  the  said  A.  B.  suffered  great  pain,  and  was  hindered  and  pre- 
vented from  performing  and  transacting  his  lawful  affairs  and  business 
by  him  during  that  time  to  be  done  and  transacted.  And  also  by  means 
of  the  premises,  was  forced  and  obliged  to  pay,  lay  out,  and  expend, 
and  hath  necessarily  paid,  laid  out,  and  expended,  divers  sums  of  mo- 
ney, in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 
[•  331  ]  of  X.IO,  in  and  about  endeavouring  to  be  healed  and  cured  of  *his  said 
wounds,  hurt,  and  bruises,  occasioned  as  aforesaid.  And  also  by 
means  of  the  premises  he  the  said  A.  B.  hath  paid,  laid  out,  and  ex- 
pended, divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  Z.— ,  in  and  about  the  repairing 
of  the  said  chaise  so  damaged  as  aforesaid,  to  wit,  at,  &c.  aforesaid,  [^jldd 
a  county  stating  tkat  defendant  himself  negligently  drove  the  carriage^ 
6  T,  R,  659.  1  £ast.  110.  and  alleging  the  injury  to  the  chaise  less 
circumstantially  J  and  conclude  as  ante^  387.] 


servant,  should  not  state  it  to  have  B.  442.  6  T.  R.  659.  The  negligence 

been  committed  wilfully,  or  forcibly,  may  be  stated  to  be  that  of  the  mas- 

or  furiously,  but  should  shew  that  it  ter,  without  noticing  the  servant;  but 

was  committed  negligently  ;   see  1  the  above  form  is  most  correct  j  6  T. 

East.  106.  and  3  £&st.593. 6  T.  R.  125.  R.  659. 1  East.  110. 
5  T.  R.  646.   See  the  precedent,  2  H. 
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^Commencement  aa  antCj  2S7J]'^^lPoT  that  whereas  the  said  A.  B.  weslioekce  nt 
before  and  at  the  time  of  the  committing  of  the  grievance  by  the  said   ^^^^^^'^^^^ 
C.  D.  as  hereinafter  next  mentioned,  was  lawfully  possessed  of  a  cer-  Ajrainst  the 

tain  barge  or  vessel,  of  great  value,  to  wit,  of  the  value  of  L. ,  owner  of  a 

then  lawfully  being  in  the  river  Thames,  to  wit,  at,  &c.  (the  venue)^  **^'P  ^°r  "?Jff'^' 

and  the  said  C.  D.  was  also  then  possessed  of  a  certain  other  barge  or  navigation  of 

vessel  in  the  river  Thames  aforesaid,  to  wit,  at,  fccc.  aforesaid,  and  then  i^»  whereby 

and  there  had  the  care,  direction,  and  management  of  the  same  ;  yet  btLtgew^  da- 

the  said  C.  D.  not  regarding  his  duty  in  that  behalf,  whilst  the  said  maged  (n). 

barge  or  vessel  of  the  said  A.  B.  so  was  in  the  river  Thames  aforesaid^ 

to  wit,  on,  Sec.  at,  Sec.  aforesaid,  took  so  little  and  such  bad  care  of  his 

said  barge  or  vessel  in  the  direction  and  management  of  the  samei 

that  the  same,  by  and  through  the  carelessness,  misdirection,  and  mis-* 

management  of  the  said  C.  D.  (or  if  he  were  not  on  boards  "  by  Ms  «er- 

vants  in  that  behalf*^ J  then  and  there  with  great  force  and  violence 

ran  foul  of,  and  struck  against  the  said  barge  or  vessel  of  the  *said  A.      t  *  332  ] 

B.  and  thereby  then  and  there  greatly  broke,  damaged,  and  injured  the 

same,  and  thereby  divers  goods,  wares,  and  merchandises,  to  wit,  &c. 

of  the  said  A«  B.  of  great  value,  to  wit,  of  the  value  of  L. ,  then 

being  on  board  of  the  said  barge  or  vessel  of  him  the  said  A.  B.  then 
and  there  became  and  were  greatly  wetted,  damaged,  and  spoiled; 
and  also  by  reason  of  the  premises,  he  the  said  A.  B.  hath  been  forced 
and  obliged  to  pay,  lay  out,  and  expend,  and  hath  necessarily  paid,  laid 
but,  and  expended,  a  large  sum  of  money,  to  wit,  the  sum  of  L.  ^ 
in  and  about  the  repairing  the  said  damage  so  don^  to  the  said  barge 
or  vessel  as  aforesaid,  and  also  by  means  of  the  premises  he  the  said 
A.  B.  lost  and  was  deprived  of  the  use  of  the  said  barge  or  vessel  of 
him  the  said  A.  B.  for  a  long  space  of  time,  to  wit,  for  the  space  of 
,  and  thereby  lost  and  was  deprived  of  all  the  profits  and  adr 
vantages  which  during  that  time  he  might,  and  also  otherwise  would 
have  derived  and  acquired  from  the  use  of  his  said  barge  or  vessel,  to 
wit,  at,  &c.  aforesaid,  [^jfdd  a  second  or  other  counts^  varying  the 
statement  of  the  injury  according  to  the  circumstances  of  the  cascy  aa 
they  may  be  probably  established  in  evidence^  and  conclude  as  ante^ 
287.] 


(n)  Sec  the  precedents,  8  Wentw.  injury  by  improperly  driving  a  car- 

Ind.  46,  47.  5  T.  R.  649.  3  New.  R.  riage,  the  remedy  is  tresfia9%j  ante, 

446.  1  B.  8c  P.  472.  8  T.  R.  188.  The  329.  n.  m.  but  case  may  be  supported 

'Tijury  may  be  stated  to  have  been  for  the  consequences  of  negligence  in 

asioned  by  the  negligence  of  the  the  navigation  of  a  ship ;  Leame  v. 

^ndant  himself,  though  in  fact  he  Bray,  3  East.  599.  601.  8T.R.  188. 1 

ere  not  present.    What  owner  is  B.  &  P.  473.  but  see  I  Campb  .497.  2 

able.  2  New.  R.  182.  1  East.  110. 6  Campb.  465.   What  remedy  in  Court 

'  R.  659.    In  an  action  against  the  of  Admiraltyi  S  Rob.  Rep.  345. 
rty  himself,  who  haa  occasioned  aa 

Vol.  II.  3  I 


JB50  DECLARATIONS    IN   CASE. 

TLLxoAii  ^{  common  law^  though  a  distress  for  rent  or  damage  feasant^  were 

legal  in  its  ince/ition,  yet  if  there  were  any  subsequent  irregularity^  the 
parties  became  trespassers  ab  initio^  Bac,  Ab,  tit.  Trespass^  JBt — 8  Co, 
146.  And  in  the,  cast  of  a  distress  for  damage  feasant^  this  is  still  the 
law  ;  but  the  1 1  Geo,  2.  c.  19.  s,  19.  alters  the  common  law  with  respect 
to  distress  for  rent,  arid  enacts^  that  "  where  any  distress  shall  be  made 
for  any  kind  of  rent  justly  due,  and  any  irregularity  or  unlawful  act 
shall  be  afterwards  done  by  the  party  or  parties  distressing,  or  by  hisy 
her,  or  their  agents,  the  distress  itself  shall  not  be  therefore  deemed  to 
be  unlawful,  nor  the  /tarty  or  fiarties  making  it  be  deemed  a  trespasser 
or  trespassers  ab  initio  ;  but  the  party  or  parties  aggrieved  by  such  un^ 
lawful  act  or  irregularity,  shall  or  may  recover  full  satisfaction  for  the 

(•  333  3  special  damage  he,  she,  or  *they  shall  have  sustained  thereby,  and  no 
more  in  an  action  of  trespass,  or  on  the  case  at  the  election  of  the  plains 
tiff  or  plaintiffs :  Provided  always^  That  where_  4 he  plaintiff  or  plain* 
tiffs  shall  recover  in  such  action,  he,  she,  or,  they  shall  be  paid  his,  her, 
or  their  full  costs  of  suit,  and  have  all  the  like  remedies  for  the  same,  as 
in  other  cases  qf  costs,**     Therefore  since  this  act,  trover  will  not  lie 

,  where  the  distress  has  been  merely  irregularly  sold  ;   1  H.  B,  13.  ;  nor 

trespass,  unless  for  some  act  which  of  itself  might  be  the  subject  matter 
of  that  form  qf  action,  .  If,  however,  the  distress  were  illegal  in  its  in-* 
ception,  or  if  the  person  making  the  distress  turned  the  tenant  out  of 
possession,  or  continued  more  than  five  days  in  possession,  trespass  may 
be  supported;  1  East.  139.  11  East.  395.  2  Campb,  115.  In  declaring 
specially  for  any  irregularity,  it  is  not  necessary  to  state  a  demise,  or 
that  the  goods  were  distrained  for  rent  in  arrear,  and  it  is  sufficient  to 

m 

allege  that  the  go^ds  were  taken  nomine  districtionis  ;  4  Aiod,  231. 

On  2  W.&M.  ^Commencement  as  ante,  287.] — For  that  whereas  the  said  A.  B.  af- 
8es8»  1.  c.  5,  ter  the  making  of  a  certain  act  of  parliament,  intitled,  "  An  act  for  ena- 
value  of  iroods  ^^^"g  the  sale  of  goods  distrained  for  rent,  in  case  the  rent  be  not  paid 
distrained  and  in  a  reasonable  tinne,**  and  before  and  at  the  time  of  the  committing  of 
rent  wa«'^"e  ^^®  grievance  by  the  said  C.  D.  as  hereinafter  mentioned,  held  and  en- 
(o)»  joyed  a  certain  messuage,  farm,  lands  and  premises,  with  the  appurte- 

nances, situate,  Sec.  as  tenant  thereof  to  the  said  C.  D.  at  and  under  a 
certain  rent,  therefore  payable  by  the  said  A.  B.  to  the  said  C.  D.  to  wit, 
the  rent  or  sum  of  Z.—  per  annum ;  yet  the  said  C.  D.  not  regarding 


(o)  When  no  rent  is  due,  the  own-  cessary,  Bristow  v.  Wright,  Dough 
er  of  the  goods  distrained  may  in  an  665.  5  T.  R.  497. 5  £sp.  Rep  33.  bee 
action  of  trespass,  or  case,  recover  Salter  v.  Brunsden,  4  Mod.  231.  in 
double  the  value  of  the  goods,  and  which  the  declaration  was  more  con- 
full  posts.  2  W.&  M.  sess.  1.  c.  5.  s.  5.  else  than  that  above,  and  it  was  held 
See  the  precedent,  8  Wentw.  429.  9  unnecessary  to  state  a  demise  in 
Wentw.  84.  and  id.  Index  viii.  but  form,  and  sufficient  to  say,  that  the 
the  terms  of  the  tenancy  appear  to  goods  were  taken  ^nomine  district 
be  there  stated  more  fully  than  \&  ne-  tionie.**    Com.  Dig.  Distress,  D.  9. 


II.  FOR   TOkTS  TO   PERSONAl   PROPERTY.  S5i 

•the  Statute  in  such  case  made  and  provided,  but  contriving  wrongfully,      ii.leoal 
Rnd  injuriously  intending  to  harass,  oppress,  and  injure  the  said  A.  B.    ^p™  ***** 
in  this  behalf,  heretofore,  to  wit,  on,  Sec.  at.  Sec.  wrongfully  and  injuri*  ^ 

ously  seized,  took,  and  distrained  in  and  upon  the  said  tenements,  with 
the  appurtenances,  divers  goods  and  chattels  of  the  said  A.  B.  of  great 
value,  to  wit,  of  the  value  of  i-..— ,  and  afterwards,  to  wit,  on  the  -— 
day  of  ,  sold  the  said  goods  and  chattels  as  such  distress  as  afore- 
said, by  colour  of  the  said  act,  for  certain  rent,  to  wit,  the  sum  of  Z.— ^ 
then  and  there  pretended  by  the  said  C.  D.  to  be  in  arrear  and  due  to 
the  said  C.  D.  for  the  said  demised  tenements,  with  the  appurtenances; 
whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said  dis- 
tress, and  the  said  sale,  as  aforesaid,  no  rent  was  in  arrear  or  due  to  the 
said  C.  D.  for  or  in  respect  of  the  said  tenements,  with  the  appurte- 
nances, contrary  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided.-— [j[/*  the  above  count  be  framed  in  caaey  add  a  count  in  trover^ 
and  if  in  tresfiasa,,  add  a  count  de  benia  aaportaiisy  and  concludcy  if  in 
caacj  aa  antCy  287.J 

\^Commence7nent  aa  ante,  i87.]— For  that  whereas  the  said  C.  D,  on,  On  statMarlb^ 
&c.  at,  8cc.  took  and  distrained  the  beasts  of  the  plough,  and  sheep  off    ?'»r  •*"• 
the  said  A*  B.  to  wit,  &c.  then  being  in  and  upon  certain  land  and  pre-  beasts  of  the 
mises,  with  the  appurtenances,  of  the  said  A.  B.  situate,  &c.  and  where-  Pl^"?**»  *"*^ 
by  and  wherewith  he  the  said  A.  B.  thep  tilled  his  said  land,  not  for  being  other 
damage  feasant,  but  for  certain  rent,  to  wit,  the  sum  of  Z..— ^  then  sup-  goods  suffi- 
posed  to  be  due  and  owing  from  the  said  A.  B.  to  the  said  C.  D.  for  and  ^p^ia  (p). 
in  respect  of  the  said  land  and  premises,  with  the  appurtenances,  al- 
tliough  there  were  then  and  there  other  goods  and  chattels  of  the  said 
A.  B.  in  and  upon  the  said  land  and  premises,  with  *the  appurtenances,     [  *  ^35  ] 
not  being  beasts  of  the  plough  or  sheep,  sufficient  for  a  reasonable  dis- 
tress for  the  rent  aforesaid,  and  the  said  C.  D.  afterwards,  to  wit,  on^ 
&c.  at.  Sec.  aforesaid,  sold  the  said  beasts  of  the  plough,  and  the  said 
sheep,  and  converted  and  disposed  of  the  money  arising  from  the  sale 
thereof,  to  the  use  of  him  the  said  C.  D.  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.     [^Jdd  a  count  in  trover y  and 
conclude  aa  antCy  287.J 

\ Commencement  aa  antCy  287.1— For  that  whereas  the  said  A.  B.  be-  For  distraint 
fore  and  at  the  time  of  the  committing  of  the  grievance  hereinafter  JJl  t  *than°*^^A 
^ due  (f  > 

'i)  See  the  precedents,  8  Wentw  •  there  was  a  sufficient  distress  of  other 

443-4.   The  first  was  in  trespass,  goods.    Dyer  312.  Sid.  348. 

'nd  both  the  precedents   cooclode        (q)  This  action  is  at  common  law, 

kinst  the  peace.  As  to  the  law,  see  and  is  not  founded  upon  the  statute 

a.  Dig.  tit.  Trespass,  C.  4.  4  T.  52  H.  3^  c.  4.  for  an  excessive  distress, 

$65.   I  Bott  244.  Gilb.  Dist.  by  as  io  the  next  precedent,  nor  on  the 

It,  36.  Sea  Ca  Lit.  47.  a.  n.  117.  sUtute  2  W»  and  M.  c.  5.  s.  5.  Stra. 

declaration  need  not. shew  th^t 


J^5S  DECLARATIONS  IS?  OAS£. 

xxLEOAX.      next  mentioned  held  and  occupied  certain  premises,  with  the  appurte^ 

wsTEEssBS.   j,g^j^j,gg^  situate  and  being  in,  &c.  as  tenant  thereof  to  the  said  C.  D.  at 

and  under  a  certain  rent  therefore  payable  by  the  said  A.  B-  to  the  said 

C.  D.  to  wit,  at,  &c.  aforesaid.  Yet  the  said  C.  D-  contriving  and  ma- 
liciously intending  wrongfully  and  unjustly  to  injure  the  said  A.  B.  in 
this  behalf,  heretofore,  to  wit,  on,  &c.  at,  &c,  aforesaid,  falsely  and  ma- 
liciously pretending  that  a  certain  large  sum  of  money,  to  wit,  the  sum 
of  L, — ,  of  lawful  money.  Sec.  was  then  due  and  in  arrear  from  the  said 
A.  B.  to  the  said  C.  D.  for  rent  of  the  said  premises,  with  the  appurte- 
nances, wrongfully  and  unjustly  seized  and  took  certain  cattle,  to  wit, 
&c.  of  the  said  A.  B.  then  found  and  being  in  and  upon  the  said  last- 
mentioned  premises,  of  great  value,  to  wit,  of  the  value  of  X.—,  of  like 
lawful  money,  as  a  distress  for  the  said  sum  of  money  so  pretended  to 
be  due  and  in  arrear  as  aforesaid,  and  under  that  pretence  kept  and  de- 
tained the  said  cattle  of  the  s^id  A.  B.  from  him  the  said  A.  B.  for  a  long 
space  of  time,  to  wit,  for  the  space  of  —  days  then  next  following,  and 
until  he  the  said  A.  B.  in  order  to  regain  the  possesssion  of  his  said  cat- 
tle, was  forced  and  obliged  to  pay,  and  did  pay  to  the  said  C.  D.  the  said 

[  •  336  ]  pretended  arrears  of  rent,  and  a  lar^e  sum  of  money,  to  wit,  *the  sum  o£ 
X.— ,for  the  costs  and  charges  of  the  said  distresss  and  expenses  inci- 
dental thereto.  Whereas  in  truth  and  in  fact,  at  the  time  of  the  making 
of  the  said  distress  as  aforesaid,  and  during  all  the  time  aforesaid,  a 
small  part  only^  to  wit,  the  sum  of  X. — ,  of  the  said  sum  of  money  so 
pretended  to  be  due  and  in  arrear  as  aforesaid,  was  due  and  in  arrear 
from  the  said  A.  B.  to  the  said  C.  D.  for  the  rent  of  the  said  tenementSf 
with  the  appurtenances,  to  wit,  at.  Sec.  aforesaid.  \Add  a  count  for  an 
ejcceasive  distress  for  the  rent  really  due^  as  in  the  next  firecedent^ 
and  a  count  in  trover^  and  conclude  as  antCj  287.] 

For  taking  an       [^Commencement  as  ante^  287.] — For  that  whereas  the  said  A.  B.  be- 

trew^forrenti  ^^^  ^^^  ^^  ^^^  ^™^  ^^  ^^®  committing  of  the  grievance  hereinafter 

on  8Ut.  Marlb.  next  mentioned,  held  and  enjoyed  certain  lands  and  premises,  with  the 

32  H.  3.  c.  4.  appurtenances,  situate,  &c.  as  tenant  thereof  to  the  said  C.  D.  at  and 

under  a  certain  rent  therefore  payable  by  the  said  A.  B.  to  the  said  C. 

D.  for  the  same,  of  which  said  rent,  at  the  time  of  the  committing  of 
the  grievance  hereinafter  next  mentioned,  a  certain  small  sum  of  mo- 
ney, to  wit,  the  sum  of  X.—,  and  no  more,  Was  due  and  in  arrear  from 
the  said  A.  B.  to  the  said  C.  D.  Yet  the  said  C.  D.  not  regarding  the 
statute  in  such  case  made  and  provided,  but  wrongfully  and  malicious- 
ly contriving  and  intending  to  injure  and  oppress  the  said  A.  B.  in  this 


851.    For  a  distress  when  no  rent  is  851. 3  Lev.  48.  and  not  by  trespass  or 

due,  as  ante,  333.  trover ;  id.  ibid,  but  see  the  excep- 

(r)  See  also  51 H.  3.  c.  4.  Gilbert's  tions,  1  Burr.  582.  1  Hen.  Bla.  13,  9 

DisL  by  Hunt,  65  to  68.    The  rcme.  East.  298.     See  the  precedents,  8. 

dy  must  be  on  the  above  stat.  2  Stra.  Wentw.  439.  444. 


II.  FOR  TORTS  TO   PERSONAL  PROPERTY.  £58 

bebalf,  heretofore^  to  wit»  on>  Sec.  at,  &c.  aforesaid,  wrongfully  and  ma-      itLxsAi; 
liciously  took  and  distrained  -for  the  said  arrears  of  rent  certain  goods  ■**'r*****^ 
and  chattels,  to  wit,  &c.  of  the  said  A.  B.  of  much  greater  value  than 
the  amount  of  the  said  arrears  of  rent,  to  wit,  of  the  value  of  L.*-,  and 
thereby  took  a  great  and  uhreasonable  distress  for  the  said  arrears  of 
rent,  when  at  the  time  of  the  taking  of  the  said  distress  as  aforesaid, 
a  certain  part  of  the  said  goods  and  chattels  so  distrained  as  aforesaid, 
to  'wit,  one  half  thereof  then  was  of  sufficient  value  to  have  satisfied     [  •  337  ] 
the  said  arrears  of  rent,  and  the  charges  of  tlie  said  distress,  and  of  the 
appraisement  and  sale  thereof,  to  wit,  at,  &c.  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. — [^Jdd  a  count  in 
troveryond  conclude  as  ante^  287.  but  9ce  1  Burr.  582.    9  East,  298.] 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  in  the  ^9^  driving  a 

hundred  of ,  in  the  county  of ,  to  wit,  at,  &c.  took  and  ^1,^^^  jj^\^^ 

distrained  divers  cattle,  to  wit,—  of  him  the  said  A.  B.  of  great  value,  out  of  the  hun» 

to  wit,  of  the  value  of  X..—,  as  and  for  and  in  the  name  of  a  distress  ?  w'    10  r  \ 

for  certain,  ^ent,  and  the  said  C  D.  not  regarding  the  statute  in  such 

case  made  and  provided,  and  contriving  to  if.jure  and  aggrieve  the  said 

A.  B.  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  drove 

the  said  last-mentioned  distress  out  of  the  said  hundred,  in  which  the 

said  distress  was  so  taken  as  aforesaid,  into  a  certain  other  hundred,  to 

wit,  the  hundred  of ,  in  the  county  aforesaid,  and  to  a  place 

above  three  miles,  to  wit,  twelve  miles  distant  from  the  place  where 
the  same  was  so  taken  as  aforesaid,  that  is  to  say,  to ,  in  con- 
tempt of  our  said  lord  the  king  and  his  laws,  and  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

[^Commencement  as  antcy  287.] — For  that  whereas  the. said  C.  D.  f o**  >™P<>"nd- 
heretofore,  to  wit,  on,  &c«  at,  &c.  seized  and  took  divers  goods  and  traii^off  the 
chattels,  to  wit,  &c.  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  premises  and 
value  of  Z.         ,  then  found  and  being  in  a  certain  messuage  or  tene-!*^'  S^^^^B  the 
ment,  with  the  appurtenances,  situate,  &c.  as  for  and  in  the  name  of  a  (t). 
distress  for  *certain  supposed  arrears  of  rent,  to  wit,  for  the  sum  of     £*338] 
X.         ,  pretended  to  be  due  and  in  arrear  from  the  said  A.  B.  to  the  ' 

said  C.  D.  for  and  in  respect  of  the  said  messuage  or  tenement,  with 
the  appurtenances,  and  then  and  there  carried  away  and  removed  the 
said  goods  and  chattels,  and  impounded  the  same  off  the  said  mes- 


^^,  See  the  precedent,  Co.  £nt.  43.  costs  on  this  statute,  HuUock.  476. 

u  RastelL  164.  and  2  Taunton.  252.  (r)  2  W.  &  M.  c.  5.  8.  2.  11   Geo. 

ere  the  distress   was  taken  da-  2.  c.  19.  s(.  10.   As  to  what  notice  is 

Se  feasant,  the  party  might  also  necessary,  and  how  to  be  given,  see 

:eed  on  52  H.3.C.4.  The  statute  Moss  v,  Gallimore,  Dougl.  279.  Ld. 

entitles  the  party  aggrieved  to  5/.  and  Raym.  54.  1  H.  B.  13.  Gilbert's  Dis- 

treble  damages.  As  to  the  venuie,  see  tresses,  by  Hunt,  76.  &c.  9  East.  298. 

Taunt.  252.  2  Campb.  266.    No 


254  DSOLARAtlOSrS   IN   CASE, 

ILLEGAL  suage  or  tenement,  with  the  appurtenances.  Nevertheless  the  said 
puTa£S9xs.  Q  Y)  contriving,  and  wrongfully  and  unjustly  intending  to^njure  the 
said  A.  B.  and  not  regarding  the  statute  in  such  case  made  and  provid- 
ed, did  not,  nor  would,  give  due  and  proper  notice  of  the  said  distresSf 
and  of  the  cause  of  taking  the  same,  or  of  the  place  to  which  the  said 
goods  and  chattels  were  removed,  to  the  said  A.  B.  or  leave  the  same 
at  the  said  messuage  or  tenement,  with  the  appurtenances,  but  wholly 
neglected  so  to  do,  and  therein  failed  and  made  default,  contrary  to 
the  form  of  the  statute  in  such  case  nxade  and  provided,  and  to  the 
damage,  Sec. 

For  refusing        [^Commencement  as  ante^  28T.] — For  that  whereas  the  said  C,  D. 

iraodrdis.       heretofore,  to  wit,  on,  &c.  at,  8cc.  had  taken  and  distrained  divers  goods 

trained  for       and  chattels  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of 

wit,  on  tender  j^^ there  then  found  and  being  as  and  for  and  in  the  name  of  a 

pfthe  rent  and  ,.  \  .  .      .  r  ,  ,         ■, 

costs  (tf).        distress  for  certam  rent,  to  wit,  the  sum  of  L,         then  due  and  in  ar- 

rear  from  the  said  A.  B.  to  the  said  C.  D.  for  and  in  respect  of  a  cer- 
tain messuage,  with  the  appurtenances,  before  then  held  and  occupied 
by  the  said  A.  B.  as  tenant  thereof  to  the  said  C.  D.  and  thereupon 
afterwards,  and  whilst  the  said  C  D.  was  in  possession  of  the  said  last- 
[  *  339  ]  mentioned  goods  and  chattels,  under  such  distress  as  aforesaid,  to  *wit, 
on,  &c.  aforesaid,  at,  Sec.  aforesaid,  tendered  and  offered  to  the  said  C. 
D.  in  satisfaaion  and  discharge  of  the  said  arrears  of  rent,  and  the 
costs  and  charges  of  the  said  distress,  a  certain  large  sum  of  money,  to 
wit,  the  sum  of  L,  ,  the  same  being  then  and  there  a  sufficient 
sum  to  satisfy  and  discharge  the  said  arrears  of  rent,  together  with  all 
the  costs  and  charges  of  the  said  distress,  and  then  and  there  request- 
ed the  said  C.  D.  to  re-dcliver  and  restore  the  said  goods  and  chattels 
to  him  thb  said  A.  B.,  and  although  the  said  C.  D.  then  and  there 
ought  to  have  accepted  and  received  the  said  sum  of  money  from  the 
said  A.  B.  in  discharge  of  such  arrears  of  rent  and  the  costs  and 
charges  of  the  said  distress,  and  to  have  re-delivered  and  restored  the 
said  goods  and  chattels  to  hrm  the  said  A.  B. ;  yet  the  said  C.  D.  con- 
triving, and  wrongfully  and  unjustly  intending  to  harass,  oppress,  and 
aggrieve  the  said  A.  B.  in  this  behalf,  did  not,  nor  would  when  he  was 
so  requested  as  aforesaid,  or  at  any  other  time,  accept  or  receive  the 
said  sum  of  money  from  the  said  A.  B.  in  satisfaction  and  discharge 


(u)  See  the  precedenti  8  VVentw.  and  before"  the  impounding,  makes 
44o«  and  the  like  in  the  case  of  a  dis*^  the ,  detainer    and    not    the    taking- 
tress  damage  Jeamnt^  id.  392.    But  wrongful;  tender  after  the  impound* 
this    latter     is    not    sustainable,    1  ing  makes  neither  the  one    nor  the 
Campb.  285. 1  Taunton.  261.  1  Bus.  other  wrongful ;  but  in  the  case  of 
&  Pol.  382.  According  to  these  cases,  distress  for  rent,  upon  the  equity  c 
and  to  8  Co.  14r.  a.  Gilbert's  Distr.  the  statute  2  W.  &  M.  c.  5.  a  sale  of 
by  Hunt.  57.  88., tender  upon  the  land  the  distress  after  tender  of  the  rent 
before  the  distress  makes  the  distress  and  costs,  would  be  illegal, 
tortious;   tender  after  the  distress, 
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of  the  said  arrears  of  rent)  and  the  costs  and  charges  of  the  said  last-*  m%Git  ' 
roentiooed  distress,  or  re-deliver  or  restore  the  said  goods  and  chattels,  ^'^^rkssbs. 
or  any  part  thereof,  to  the  said  A.  B.  but  then  and  there  wholly  ne- 
glected and  refused  so  to  do,  and  hath  hitherto  wrongfully  and  injuri- 
ously kept  and  withheld  the  said  last-mentioned  goods  and  chattels 
from  the  said  A.  B.  and  bath  converted  and  disposed  thereof  to  his 
own  use,  to  wit,  at,  &c.  aforesaid.— [yfcfrf  count  in  trover.^ 

For  that  whereas  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  at,  &c.  For  selling- a 
seized  and  took  divers  goods  and  chattels,  to  wit,  &c.  of  the  said  A.  B.  in  five  dav^^on 
of  great  value,  to  wit,  of  the  value  of  L,         ,  ;hen  found  and  being  in  the  equity  of  3 
and  upon  a  certain  farm,  lands,  and  premises,  situate,  Sec.  in  the  name  ^'  ^  ^'  ^*  ^• 
of  a  distress  for  certain  arrears  of  rent,  pretended  to  be  due  and  paya-  - 
ble  for  the  same  to  him  the  said  C.  D.,  and  then  and  there  gave  notice 
thereof  to  the  said  A.  B.  (x) ;  yet  the  said  C.  D.  not  regarding  the 
statute  in  such  case  made  and  provided,  and  contriving,  and  wrong- 
fully and  unjustly  intending  *to  injure  the  said  A.  B.  in  this  behalf,      [*340]    • 
and  to  deprive  him  of  his  said  goods  and  chattels,  and  of  the  use,  bene- 
fit, and  advantage  thereof,  and  to  prevent  him  from  replevying  the 
same  afterwards^  and  before  the  expiration  of  five  days  next  after  such 
distress  so  taken  and  made,  and  such  notice  thereof  so  given  as  afore- 
iSaid,  to  wit,  within  the  space  of  five  days  thence  next  following,  to 
wit,  on,  '8cc.  aforesaid,  at,  &c.  aforesaid,  wrongfully,  unlawfully,  and 
and  unjustly  did  sell  and  dispose  of  the  said  goods  and  chattels,  with- 
out the  leave  or  licence,  and  against  the  will  of  the  said  A.  B.  where- 
by he  the  said  A.  B.  was  not  only  hindered  and  prevented  from  re- 
plevying the  said  goods  and  chattels  so  distrained  as  aforesaid,  but  was 
also  deprived  of  such  reasonable  and  sufficient  time  as  ih  that  respect 
is  allowed  by  law,  for  the  raising,  obtaining,  and  procuring  money  to 
pay  and  discharge  the  rent  so  pretended  to  be  due  and  in  arrear  as 
aforesaid,  and  the  costs  of  the  ssdd  distress  ;  and  the  said  A.  B.  hath* 
also  thereby  wholly  lost  and  been  deprived  of  the  said  goods  and  chat- 
tels, and  of  the  use,  benefit,  and  advantage  thereof,  to  wit,  at,  Sec'  afore- 
said. 

[^Commencement  as  antCj  287.] — For  that  whereas  the  said  C.  D .For  not  re- 
heretofore,  to  wit,  on,  &c.  at,  &c.  seized  and  took  divers  cattle,  goods,  "»ov»ng  goods 
and  chattels,  to  wit.  Sec.  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  within  a  rea- 

value  of  2*. ,  then  found  and  being  in  and  upon  a  certain  farm,  *^"*^*^  *^"»® 

lands,  and  premises  of  the  said  A.  B.  situate.  Sec.  in  the  name  of  a  dis-  elapse  of  the 
is  for  certain  arrears  of  rent  pretended  to  be  due  and  payable  for  five  days  (j). 

This  is  not  necessary,  Lutw.    the  proper  form  of  action,  where  the 

party  distraining  continues  too  long 
(y)  This  count,  founded  on  the    in  possession.    Stra.  717.-— 1  H.  B. 
equity  of  the  2d  W.  e^M.  c  5.  s.  2. ;    15.  Gilb.  77. 11  EasU  39^.  2  Caropb. 
and  11  Geo.  2.  c.  19.  s.  10.  has  fre-    115. 
tntly  been  adopted,  but  trespass  is 


OKA  DECLARATIONS  IM   CASE. 

iixE^Ai,      the  same  to  him  the  said  C.  D.  and  then  and  there  garc  notice  thereof 

^MTEBssEs.    ^^  ^^  g^.^  ^   B^ .  ygj  thg  said  C.  D.  not  regarding  the  statute  in  such 

case  made  and  provided,  but  contriving,  and  wrongfully  and  unjustly 

intending  to  injure  the  said  A.  B.  in  this  behalf,  did  not,  nor  would 

£•341]  remove  the  said  last-mentioned  cattle,  goods,  and  *chattels  from  the 
said  last-mentioned  farm,  lands,  and  premises,  within  a  reasonable 
time  after  the  expiration  of  five  days  next  after  the  making  of  the  said 
last-mentioned  distress,  and  giving  the  said  notice  thereof  as  aforesaid, 
but  wholly  neglected  and  refused  so  to  do,  and  wrongfully  and  un- 
justly, without  the  licence  or  consent,  and  against  the  will  of  the  said 
A.  B.  kept  and  detained  the  said  last-mentioned  cattle,  goods,  and  chat- 
tels in  and  upon  the  said  farm,  lands,  and  premises,  for  a  great  and 
unreasonable  space  of  time  after  the  expiration  of  the  said  five  days  as 

aforesaid,  to  wit,  for  the  space  of-- then  next  following,  contrary 

to  the  forto  of  the  statute  in  such  case  made  and  provided,  to  wit,  at, 
Sec.  aforesaid* 


*  > 


For  not  selling .    [  Commencement  us  antCy  2  87.]-For  that  whereas,  heretofore,  to  wit,  on, 
for  the  best     ^^^  j^^^  g^c.  the  saidO*  D.  seized  and  distrained  divers  goods  and  chattels, 
eJaUy'^of  \ut.  to  wit,  &c  of  him  the  said  A.  B.  of  great  value,  to  wit,of  the  valueof  L^^ 
2  W.  &  M.  c.  of  lawful,  &c.  then  found  and  being  in  and  upon  a  certain  messuage  or 
5.  fl.  2.  (s).       dwelling-house,  with  the  appurtenances,  situate  at,  Sec.  as  for  and  in  the 
name  of  a  distress  for  certain  arrears  of  rent  alleged  to  be  due  to  the 
said  C.  D.  for  the  use  and  occupation  of  the  said  last-mentioned  mes- 
suage, or  dwelling-house,  in  which,  &c.    And  whereas  also  the  said  C. 
D-  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  sold  a  part  of 
the  said  goods  and  chattels  for  payment  and  satisfaction  of  the  said  sup-r 
posed  arrears  of  rent,  and  of  the  charges  of  the  said  distress.    Yet  the 
said  C.  D.  not  regarding  his  duly  in  making  and  selling  the  said  dis- 
tress, nor  the  statute  in  such  case  made  and  provided,  but  contriving, 
and  fraudulently  intending  craftily  and  subtly  to  injure  the  said  A.  B. 
in  that  behalf,  did  not,  nor  would  sell  the  said  goods  and  chattels  under 
the  said  distress  for  the  best  price  that  could  be  gotten  for  the  same, 
but  on  the  contrary  thereof,  the  said  €•  D.  then  and  there,  to  wit,  on, 
r  •  342  ]      &c.  aforesaid,  wrongfully  and  injuriously  *sold  the  said  goods  and  chat- 
tels  for  much  less  than  the  best  price  (that  is  to  say)  for  L.—  less  than 
the  best  price  which  might  have  been  gotten  and  received  for  the  same, 
had  the  same  been  sold  in  a  due  and  proper  manner  by  the  said  C.  D. 
to  wit,  at,  &c.  aforesaid. — [/dd  a  count  in  trover^  and  conclude  ae  ante 
287.] 

On  equity  of        ^Commencement  09  ante,  287.]— For  that  whereas  heretofore,  to  i     , 

8tat.  2  W.  &    on,  &c  at,  &c.  the  said  C.  D.  seized  and  distrained  divers  goods  and 

M,  c  5.  8. 2.        '  

for  not  leaving  .,  — ' 

«Uin'ff  from        (r)  The  price  at  which  the  goods    the  contrary  be  proved.    4  Mod.  390. 
the  sale  of  a     ^^^^  distrained  will  be  presutned  to    CoBH.  Dig.  Distress,  D.  $. 
^I'l^eriffi&c.  be  the  best  that  could  be  obtained  tiU 


i 


I 


II.  run  TnRT»  to  r«B»«»*l.  FBor»fcTt. 

clnuelMo  "it,  kii  "<  k™  ll»  »>'''  -^^  "-  •^  B""  "'"• "  "'''  "*  ""  " 
v&Iue  irf i.^-,  of  Inwrul, kc-  Ihcre  ih«n  fouf.il  iiwl  Ulnt^  in  anJ  otion  a      , 
«mlo  owmmgc,  IT  il«enio|!-bi>ust.  "iili  ll«  apiiuKtuw"*  «il~«i 
tc  M  mi  (or  iiiil  in  ''"  ""■»«  "f  •  ■»»"»  I"'  «"'"'''  ""•"  •'  '"" 
«UtRc<]  lo  ta  Juo  »  «"  Kiia  C-  D.  (or  »iid  lo  r«>|i«t  Ot  ikc  said  mtv 
Kiagc,  or  jl«i!lli»g-bou«.     And  »fcoro..  alio,  tbo  Bdd  C  D.  Iiaving 
cauacd  lli«  .aid  sood.  and  cli.lttla  lo  !«  apptMKd,  aftcreard.,  n  -lU 
on,  kc-  atoreiaid,  ai,  Ike,  aforeiaij,  lold  a  pan  or  Uie  laid  sooda  and 
chMKl.  >o  fcy  hira  ati'rf  and  di>irain<!d  a«  aforesud,  for  parmnil  Mid 
«,tj  Jaciioii  i.f  Hie  laW  auppoKd  atreara  of  i  em,  and  of  ibe  cli»rs«»  of 
llic  aaid  dialieaa,  appraiaumcnt,  and  sale  for  direra  auma  of  money, 
smtmming  inltic  wliolc  lo  a  certain  sum  of  money,  to  wit,  llic  sum  of 
J-—,  of  la«ful  money  ot  Great  Britain,  btins  a  inucU  larger  aum  ot  mo- 
Jiey  lUan  »as  aolBcient  lo  saii.fj  and  diseharge  all  the  rent  U.en  due  for 
ll,e  said  roeaiuagc,  or  dv.emng-liouie,  «ith  the  appurienaiicea  and  aU 
i  rhsrgea  of  the  said  distress,  appraisement,  and  sale.    And  lie  uid 
II.  further  «aith,tlial  altlioURh  the  said  C.  D.  aftervrard.,  to  Kit,  on, 
.    .  L,.t  aforesaid,  u,  lee-  otit  of,  and  ivilh  a  part  of  ih«  produee  of  tbc 
said  BoOda  and  chattels,  ao  by  him  sold  as  aforesaid,  sausted  the  said 
rait,  for  which  the  said  goods  and  chattels  were  so  distrained  as  atore- 
aald,  and  the  charges  of  the  said  distress,  appraisement,  and  sale,  leav- 
ing a  greai  and  considerable  o.erplos  of  the  money  prodoced  by  tho 
aid  .ale  I  jet  the  .aid  C.  D.  not  regarding  his  duty  in  that  behalf,  nor 
111.  slalulc  in  such  case  made  and  provided,  but  contriving  and  fraudu- 
Iriiily  •intcndbg  10  deceive  and  defraud  ihe  said  A.  B.  in  ibia  behalf,     | 
.  1 1  !  not.  after  aatisfaciiou  of  the  rent  for  which  the  aaid  good,  and  cbat- 
■   I.  were  so  disuaiiied  as  aforesaid,  and  of  the  charRCS  of  the  said  dis- 
.,.»,  appraisement,  and  sale,  out  of  the  produce  of  the  said  goods  uid 
Cliaricls  ao  sold  as  aforesaid,  leave  the  overplus  ihereof  inthe  handset 

the  .herir,  or  under-shenlf,  of  the  said  county  of ,  or  either  ot 

lliem,Or  of  ilie  constable  of  the  parish  where  ihc  said  distrns  was  so 
labm  as  aforesaid,  for  the  use  of  the  slid  A.  D.  so  being  the  owner  ot 
Ihe  aaid  goods  .nd  chattels  a.  aforesaid,  although  a  reasonable  Umc  for 
that  purpose  hath  long  since  elapsed,  hut  the  said  C.  U.  hath  hiiherio 
..     ,1.  hr    I,  vu-d  and  refused  so  to  do.  and  ilierctn  wholly  faii«l  and 

, I, ,uid  he  the  said  A.  B.haib  not  yet  received  nor  been  in 

,  .^,,     ..i.,iiedfor.uchovcipluBaaaibresaid,coniraryiotheformof 
,.   naiutc  in  such  case  made  and  provided,  to  wit,  at,  &c.  afore.aid. 

'  Cenrnrnnmn.!  a.  onle,  387  ]     For  that  whereas  the  said  C.  D.  for  For  rM. 
.  Mig  apace  of  time,  to  wit,  lor  the  space  of nexthefore,  and  ___ 


fa)  See  the  preredeuls,  8  Wentw.    upon  any  pound  brtach  or  rcsrue  ( 
.i  xxiv^iLd.  Ksvni.lT7"lU.    giads  or  ctiaitels  distrained  for  ren, 
1.  l7U.-I*tw.213.    Tlie«at-a    the  person  thereby  aggrieved  sh" 
gV.kM-s-l.c.].  s.4.enacu,  .i n^^m^^^te  en  iht  c 


cncRng  wnHK-'^nS  fromlhencc  until  aiitl  at  Uie  time  of  cortnrtlllngtiflr  1 
scveml  grievances  hcroiniiftcr  mcnlioncd,  lielJ  otiil  ciijoyci]  n  ccrtaiiH  i 
form  and  ldnil*,»ith  ihcappurUnnnccB,  sltdate,  fcc.  tlitit  i»  tOMy.alne.  f 
natit  Ihercor  to  ihe  said  A.  li.  imtkr,  and  by  virtue  of  a  cerlain  dentin 
ihereof,  tlcMtofore  made  to  liim  the  aaid  C.  D.  ni  bik!  under  a  cerwin  J 
yearly  rent,  to  wit,  the  yearly  rent  of  L. — ,  therefore  payable  by  tlie  aud  \ 
C.  D.  to  the  said  A-  B.  on,  &c.  and  on,  &c.  by  even  'aiid  equal  |>ortlons 
(A)  of  which  said  rent  aceruin  sum  of  money,  lo  vit.tlic  sum  of /.. — t 
of  lawful,  Stc.  on  the  said,  S:c.  iiforesaid,  became  due  and  |Myable,  uA 
from  thence  until  and  at  the  time  of  tomnjltting  the  severs)  gricvancet 
hereafter-mentioned  was  In  arrear  anil  unpaid  from  the  said  C.  0<  l6  j 
"the  aaid  A.  D.  to  wit,  at,  &c.  aforesaid.     And  whereas  the  said  A.  B.], 
heretofore,  to  wit,  on,  Stc-  by  one  E.  F.  his  bailiff  in  that  behalf  had 
according  to  llie  form  of  the  sUtute  (r)  in  snch  case  made  and  provi- 
ded, seized  and  taken  divers,  to  wii,  two  cows,  then  feeding  and  depas-  . 
luring  in  and  upon  a  certain  common  field,  or  piece  or  parcel  of  tandif 
aituatc,  lying,  and  being  in,  &c.  aforesaid,  the  same  being  then  and  ihtfav 
common  appurtenant  to  and  belonging  to  the  said  demised  premiseit  1 
as  for  and  in  the  name  of  a  distress  for  the  said  sum  ofi.— of  the  rftnt  | 
aforesaid  so  in  arrear  and  unpaid  as  aforesaid.    And  the  said  A.  B, a 
hU  eaid  bailiff  were  then  and  there  driving  the 
common  pound,  situutc  and  being  at,  Sec.  and  within  three  miles  from  ^ 
the  place  where  ihc  same  were  so  taken  as  aforesaid,  and  would  there 
have  impounded  the  same,  with  intent  to  appraise  and  sell  and  dispose 
of  the  said  cows,  according  to  the  form  of  the  statute  in  such  case  madfe  J 
and  provided,  whereupon  he  ihc  said  C.  D.  on,  Stc>  last  aforesaid,  at|  j 
he.  aforesaid,  with  force  and  arms,  (d)  &c.  rescued,  seiBed,  took,  aiidH 
drove  away  the  said  cows,  contrary  to  the  form  of  the  statutes  In  such  *] 


wrong  thereby  sustained,  recover  tre- 
ble dainages  and  costs  {which  also  are 
treble.  Card).  321—1  Salt.  305.) 
againtt  the  wrong  doer  or  the  owner 
of  ibc  goods  distrained,  in  case  the 
Mine  tie  afterwards  found  to  have 
come  to  his  use  or  possesion."  The 
llth  Geo.  a  c.  19.  enlarges  the  pow- 
ers of  ilistresii,  and  extends  the  above 
provision,  sc«  sect.  10.  Trespass  may 
be  supported  at  common  law.  C.  U. 
til.  KcKOUS,  U.  1. 

(6)  As  the  sumie  3  W.  &  M.  c.  S. 
givesiheaciion  only  to  the  parly  giiev- 
ed,  it  seemft  necessary,  in  n  declara- 
llTin  for  treble  damages  on  this  sta- 
tute, to  stitie  the  right  to  distrain, 
.  action  for  a  pound 
I   token  (lutnage 


feasant,  the  title  needs  not  to  be  ttt^  J 
ted,  I.  Ld,  Baym.  104,-1.  Salk.  347.  T 
The  precedents  in  Lutw,  218.— 3  Ld.  ] 
Kaym.  irr.— Mud.  Entw.  21U.  g 
the  demise  fully,  and  it  is  tald  that  \ 
lliedaysof  payment  of  the  rent  ought  ' 
to  be  alleged,  Kitl.  227.  a — Com.Uig. 
Pleader,  c  19— B.  N.  ?.  fil.— 8T.B. 
130i  bui,  to  avoid  a 
necessary  terms  of  the  tenancy  shoold  1 
be  stated,  Dougl.  66^. 

(f>By  the  lldi  Geo.3.c  19.s.  &,'«.] 
distress  may  be  made  of  lire  a 
upon  common  appendant  or  ■! 

{d)  Tlungh  the  action  given  bf  tl 
statute  U  case,  yet  theiojur)'  i^ 
vi  ei  art>U»,  Lutw.  ; 


.    rOR   TORTS    1 


r.asoHAL  PBaruiTv. 


C  made  inA  provided,  'whercljy  he  the  said  A.  B.  liiiib  been  and  ii 


gTtlify  dcUjcd  in  the  recovery  of  iliC  saJd  rent  ti 
Miid,  ROd  deprived  of  ihe  i 


ialaclicD  thereof,  ami 


s  »id  ctiargtis  uf  the  said  ditucH,  and  !•  likely  to  looc  llic 
lo  wii,  ui,  &c.  afuiesaid. 


■ante. 

And  whcrt:a»  ako  the  said  A.  B-  on,  &c.  nforcsaid,  at,  Etc,  aforciaid, 
by  the  soitl  E.  F.  his  bailiff  in  that  behalf,  hiid  sciied  tinil  taken  divers 
goodn  mid  i:huttels,  to  wit,  £cc.  id  a  certain  bam,  purcci  of  the  said  tkna, 
with  Uic  uppurtctianccs,  as  for  and  in  (he  name  of  a  di&tresx  for  tlie  said 
turn  of  L  — ,  of  the  rent  albre«aiU  so  in  nrrcar  and  unpaid  as  afureuid, 
and  Lad  impounded  and  secured  iho  soJU  goods  and  clialtuU  in  die  said 
)  .LT.  {being  ilic  most  fit  and  convenient  pari  of  liic  said  demised  premi- 
-  i'iv  Uut  purpoBo)  ff  ith  intent  to  appraise  and  «ell  and  dispone  of  the 
I  i  )[oodsund  chattels,  according  Id  the  foim  and  effect  of  the  statute 
1  I  .uch  tase  made  and  provided  (/),  wlicrcupon  he  the  said  C,  D.  on 
1 '.  L  a<mc  day  and  ytar  last  aforesaid,  at,  &c.  aforesaid,  wiUi  force  and 
.r.vAi,  Uc.  broke  the  said  pound,  and  rescued  the  eaid  last -mentioned 
,  :  tli  and  chattels,  contrary  to  the  form  of  the  sututc  in  such  case 
1  lie  and  provided.  Whereby,  Ecc.  [aiaif  the  damage  as  infirtl  caiintt 
■    ■;  add  a  (ouiil  in  lTovtT,anii  contlude  at  ante,  287-3 

rCommenccmrnt  a*  ante,  287.]  For  ihat  whereat  hcrctofoi^,  to  wit, 
op,  8cc.  at,  isc.  the  said  A.  B.  by  F,.  F.  *his  bailiff  in  that  behalf,  had  ta- 
ken in  a  certain  close  of  him  the  said  A.  B.  situate  at,  &c.  certain  cai- 
tkj  lo  wit,  Sec.  doing  damage  lo  him  ihe  said  A,  B.  there,  and  was  then 
and  there,  by  his  said  bailiff  in  tliaC  behalf,  about  lo  impound  the  said 
cattle  for  the  cause  aforesaid.     Yet  the  said  C.  D.  well  knowing  the 


Sceond  ei 
bre*«^  (0 


FoF  reseuin^ 
cjiile  tateii 
damtfje  fea- 

»"i  is)- 


(r)  See  the  notes  of  the  last  prece- 
dent, and  5  T.  R.  43a.  from  which  it 
appears  that  it  is  no  answer  to  this 
uikni  that  the  rent  and  costs  were 
tendorad  after  the  distress  and  im- 
pounding. .\s  to  puund  breach  be- 
ing bdictable,  see  2  Hawt.  c.  10.  s. 
a(L— 4  Leo.  13— Gilb.  7i. -Crown 
Cir.  Aav  299.— Com.  Dig.  tit.  Res- 
oiu«,  D.  3. 

(/)  11  G«.  3.  c.  19.  *.  16.  It  is 
not  neceuary  to  state  that  notice  of 
ibe  distress  wax  given,  Ld.  Raym. 
170.— Lutw.  214. 

(jf)  See  Com.  Dig.  lit.  Distress,  D. 
2,  3.  and  the  I'lecedeots,  8  Wciitw. 
'liidex  XXIV.— Lutw.  I2S».  Rescue 
uid  pound  brench  may  be  Joined,  Ld. 
Rnym.  83.  M  to  the  i-rfiw  F.  N.  B. 
lOl.k^.o.c— B.N,1>.63.  Thfircmc- 


dy  ibr  the  rescue  of  a  distress  dam- 
age feasant  is,  at  common  law,  either 
by  writ  of  rescous,  Com.  Dig.  tit. 
RescQus,  D.  1,  or  by  acdoo  on  the 
case  for  the  consequential  damage 
which  is  lard,  oevertheless,  vi  ec  ar- 
mis,  and  may  be  joined  with  any  bilier 
demand  nlher  in  cake  or  trespass, 
LiLiw.  I2i9.— Ld.  Kaym.  S3.  ll>*.— 
Tidd's  Prac.  II.  n.  u.  In  an  action 
far  a  rescue,  as  well  as  for  a  pound 
breach,  it  is  usual  to  shew  the  cause 
of  the  distress  ;  but  in  llie  lattercase, 
as  the  distrebs  is  but  inducement  to 
the  action,  and  the  breach  of  the 
pound  is  the  ^st  of  ll,  therefore  it  is 
not  necessary  to  shew  the  cause  of  the 
di«tress,U.  Baym-  IIU.— RaU.  Ent, 


SBCI-ttBA-riOBS  n  CUE. 

■BTRc  isa   premises,  lioi  wr©ni»fally  and  injuriouBly  contriving  and  ititcndinp 'lo.  1 
■nelcB.      iiijifc  tlic  sM(!  A.  B.  and  10  deprive  liimnfthcbencfil  t<f  t!tc  suH  tlia-  J 
ti'css  nftcnvaiil^,  lo  wit,  on,  &c.  arorcsaid,  at)  iicc,  ufurcsniit,  nnlawfulljr, 
and  .tgainst  the  will  of  the  ftaid  A-  B.  with  Torcc  and  anna  rescued  the 
said  cattle,  and  took  ilie  Bainc  from  tlio  said  E  F.  and  ilicreby  prcTcnt-  i 
cd  liim  the  said  £•  V.  from  impoundini;  tfic  Batnr,  as  he  othem-iite  bnr- 
fnUy  might  nnd  would  hnvc  done,  to  wit,  at,  &c.  aforesaid  ;  b;  means  of  j 
whicli  said  premises  lie  the  said  A.  B,  hath  beep  and  is  greatly  injorcii, 
and  deprived  ot  the  aaid  means  uf  ubiaining  compensation  for  ihe  damage 
so  done  and  doing  by  tlie  said  cattle  as  aforesaid,  to  wit,  at,  &c.  afore-  | 
sa\A.r~-[If  the  declaration  he  framed  in  case,  a  count  in  trwermm/  be'  \ 
addrd,  and  if  in  trctpant,  a  common  count  Jot  the  damase  la  ihe  ta 
tkould  be  jained,  and  a  couvt  Jor  taking  aivay  cattle^ 

>r«  pound         £Ccmmenee  ui  tcnif,  287]     For  that  .whereas,  heretofore,  lo  wi^n 

<  icb.cattle  Etc  «tt,  Sec.  when  he  tlic  suid  A.  0.  had  then  and  there  taken  and  •lie' 

s'on  (!^*^  Iraincd  ectain  cattle,  to  wit,  ,  in  a  certain  close  of  him  the  MldJ 

A.  B.  situate,  &c.  treading  down,  trampling  upon,  spoiling, and  con-- 

sumiii);  ihe  gruss  growing  in  his  said  close,  and  doing  dnniiigc  therein  I 

.  to  him  tlic  said  A.  B,  and  had  impounded  the  said  cuille  in  ■  certain  | 

*  3*'' JV  common  and  open  pouHd,  in,  •Stc.arorcswd.iis  a  distress  for  the  said  da-  J 

mage,  according  to  the  Inw  and  custom  of  Esigliind,  he  tbc  said  C  D. 

with  forct  and  arms,  tec,  aftcrwurds,  to  wit,  on,  E^c.  aforesaid,  U,  £< 

aforesaid,  broke  and  entered  the  aaid  common  and  open  pound,  a 

rescued  and  took  away  from  and  out  of  the  said  pound  ihe  sawl  a 

'    so  impounded  therein  as  aforesaid  — Whereby,  &c..— [S/afr  theib 

at  in  the  latt  cquhI,  and  add  ot/ii-r  counia  as  there  lUrret^^ 

a  rescue        [/l»  in  Ihe  dctiaration  for  an  CBeafie,fioat  349,  350,  to  the  mtf^ 
■  P*?""      ilatement  of  the  delivcTy  of  the  writ_  to  the  ther^ff;  and  then  ilate  I 


(A)  Sec  the  notes  of  the  last  pret*- 
dent ;  8  Weniw.  lod.  xdiv—Lutw. 
1339— Ld.  Haym.  104.  It  is  moat 
Uiual  to  jnin  Ibis  count  with  a  count 
tn  trespass  for  damage  feasant,  when 
the  DCtion  b  agaiuW  the  owner  of  the 
cattle. 

(0  See  the  precctoit*.  8  Wenitr. 
Ind.  XXIV— 8  T.  127.  Com.  Dig.  tiu 
Kescous,  D.  2.  Bac.  Ab.  lit.  Beicue. 
If  it  be  doubtful  whether  an  actual 
arrest  can  be  proved,  a  coitnt  should 
be  added  for  obstructing  iheslwrlff  m 
making  the  arren,  F.  N.  B  103.  P 
Com.  Dig.  RcBcouK,  H.  If  the  reicuc 
'  be  upon  fiua)  process,  tlic  declaration 


should  state  the  judgment,  the  ca.  ra. 
and  the  delivery  thereof  to  the  Bberlir,    I 
a«  ante,  190  to  193.  and  then  the  W 
rant — the  arrest — arutthe  rescue  mny 
be  stated  nearly  as  In  the  above  pre-    ' 
cedent.    See  ihe  precedents  nn  6a»\    [ 
process,  S  Wentw.  Ind.  xztv.  Itdaea-   ' 
not  seetn  necessary  in  a  Ueclaraijon 
for  a  Heacue  eiiher  on  meine  c 
prriccsH,  to  state  the  warrant  to  llid    ' 
bailiff;  it  maybe  stated  that  tbe  she- 
riff arrested  the  party,  and  Uiat  tlie 
rescue  was  from  bia  cuitlody,  and  tl 
■eenn  prefenible  ;  Crn.  Jac  343.4115. 


It.  roil  TO&TS  TO  rEuioM&L  rnoi'i 

^hft^ii  wvra'il  ant/  arreii  titij  rtieuf  et  faUfytn:^ — Anil  OcrcupOO  Wi 
tbc  said  G.  H.  m>  lirini^  mjcIi  tbtrtfl'  u  arorcaairl,  aftcrwardo  ami  tMt- 
ione  Uie  fwurij  «f  tlic  iaiJ  w  rii.  lo  wit,  on,  &i;.  ioM  afurcHaiil,  at,  he 
skbmaii!,  made  ItU  tcnain  warrant  In  wrilbg.  uodet  liis  wuil  (j)  nf  of- 
fice or  shcrtfl*  of  tbc  aaiil  toutity  of  -  as  tUbri^wiul,  dirvctctl  to 
the  liccper  of  itic  |*sal  of  die  «aid  couoiy,  aiiil  to  J.  K.  surl  L-  M.  tha 
Raid  altcrifTs  bailiffs,  and  tlirreliy  coniinuncled  them  jointly  atid  Bevor> 
lUf,  that  ilicy  stioul'l  take  tlic  aaid  E.  F.  if  he  sliuuld  tic  found  in  lUftj 
tW  sail)  slicriiTtbailiwicki  and  safely  kc«p  liiui  to  iliat  be  ilic  oaidshBi' 
niT  might  hnvc  tlic  body  of  ibc  said  E.  F.  brforc  our  said  lurd  the  kinf 
at  Wcstmitiitcr  aforesaid,  on.  Ecc.  to  answer  the  said  \.  B.  in  a  plea, 
sad  lo  the  bill  in  llic  said  la^i  mentioned  writ  meniloncd,  which  saUl 
}n-i  mentioned  •warrant  afterwards  and  before  the  return  of  the  Mid  [  ' 
I  it,  to  wit,  oni  &CC.  aforesaid,  at,  &c.  aforeiiiiil,  waa  delivered  to  tbc 
'il  J.  K.  and  L.  M-  to  be  cxcctitcd  according  to  due  form  of  lavr.  By 
'  :  uic  of  which  said  writ  and  warruni  tbc  said  J.  K.nnd  L.  M.  btTuro 
I  L-  time  appointed  for  the  rcmm  of  tbc  said  writ,  to  wit,  on,  Bic,  atKl 
I.  iliiii  the  tiailiwiek  of  tbe  snid  aherilT,  to  wit,  at,  Sec.  took  and  arrest- 
tu  '.he  said  E.  F.  by  hia  body  and  had  him  in  ibeir  custody  for  the  cause 
in  lite  snid  writ  and  warrant  meniiuncd.  Ncvenhcle^s  the  said  (.'■  I). 
well  knowing  the  premises,  but  cfiiiiiiving  to  injure  the  said  A.  B.  and  . 
to  deprive  him  of  the  means  of  reroveiing  liis  said  debt,  aftcrwnTds 
wmI  vHiilu  the  said  E.  F.  was  so  in  custody  of  the  said  J.  K.  uid  L.  M. 
US  nforcsaid,  and  before  tlie  return  of  the  said  writ,  to  wil,  on.  Etc.  list 
Kfomaid,  at,  &c.  aforesaid,  rescued  the  aaid  E.  F.  from  und  out  of  the 
custody  of  the  said  J.  K.  and  L.  M  and  caused  the  said  E.  F,  lo  es- 
.cape  and  go  at  large,  and  the  said  E.  F.  did  thereby  then  and  there  es- 
cape and  go  at  large  out  of  the  said  custody  of  the  said  J  K.  and  L-  M. 
wheresoever  he  would,  the  said  A.  B.  not  then  nor  yet  being  paid  or 
satisfied  his  said  debt,  and  by  means  of  the  premises,  llic  said  shcriB' 
ctiuld  not  have  the  body  of  the  said  E,  P.  before  our  said  lord  the  king, 
at  Westminster,  at  the  return  of  the  said  writ,  nor  did  the  said  E.  F. 
appear  in  the  said  court  at  the  return  of  the  said  writ,  according  to  (he 
exigency  thereof,  but  therein  wholly  failed  and  made  default,  (*) 
wltcreby  tbc  said  A.  B.  hath  been  and  is  greatly  injured  and  delayed 
in  ibe  recover^  of  his  aforesaid  debt,  and  is  likely  to  lose  ihe  satnc; 
and  llicreby  also  he  the  said  A.  B.  hath  lost  and  been  deprived  of  the 
means  of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and 
expended  in  and  about  bis  said  suit  so  commenced  and  prosecuted 
against  the  said  E.  F.  as  aforesaid,  amounting  together  to  a  large  sum 
of  money,  to  wit,  the  sum  of  ^.^  to  wit,  at,  is^c.  aforesaid. 


{j)  It  Is  not  necessary  to  state  that  pearsnce  of  the  defendsnt  does  not 
ibe  warrant  was  under  seal;  Crw.  El.  appcEtr  to  be  necessary,  8.  T.  R.l^T- 
33-  Palm.  Sir.  2  5nuiid.  31M,  b.  post  350.  a.  p.  _ 


HECLUUTIOXS   IK  C*». 

•[■Coffimrwor™™*  «*  anm,  337. j  For  ihat  whereas  oUb  E-Ti  liercW*' 
[bfe,  lo  w1t>  on.  im.  (m)  Bt>  ^c.  (n)  was  inilebted  la  the  bkH  A.  &•  in 
a  Iiuf;c  sunt  uf  mnni:}',  to  tviti  tJie  sum  or  L.~—,  of  lawful  munt^r  of 
Gieat  Iliiuin,  upon  Mid  in  respect  oi(.")  certain  causes  of  actiun^be- 
lore  itiim  Dccriicd  to  Itini  ilic  uld  A.  B.  againkt  the  sud  £.  F. ;  and 
ilic  suit!  v..  t-  ticing  MO  iniiebtcd,  lie  the  aaid  A>  &■  for  *lbo  recorcTj 
><!  i^  ^..:l1  iklit.  iifterwai-tlit  to  wit.  on  the  day  and  year  aforctald,  sued 
.11..  ,'KjM.i.uicd  unt  of  (be  cotiri  of  gur  sud  lord  tlte  kiog,  itc>  {^Htffr. 
i'ti':  !,'!■  till Uat  vr  bill  r-f  Mi'ddte*ti;,aTul  the  endortrma\t /or  iati,  tft* 
lirtivtry  (0  Ihr  thmff,\  atid  iJir arreaC, /itfeheti/  at  atttr,  211,  ottrx'itig 
I  fie  noltxt  If  rhr  Jiroccw  were  by  original  ifieeiai  taftitt*,  IfaKUum^  ^t 
or  by  ca/ilat  in  the  Cnmmon  FUas,  olitcrve  thf  /irecfdtntt,  antt,  2I4i 
5 1  J.  OTJrf  a/lfr  alaliug  ihr  arrent,  ftrocecd  at  follows  .-—3  Yct  ihc  taid 
C.  D.  »o  being  sheiifT  of  the  mSA  county  of  ■  ■ as  aforcuid,  not 


(/)  See  the  precedent,  8  Wentw. 
Iml.  xxxni.  S  Eiaund.  lau.  Bac.  Ab. 
Kicape,  F.G.  When  tlie  escape  in  an 
mesne  process,  or  where  there  has 
been  no  cup  I  ion  on  tinal  process,  ca*i: 
is  the  only  remedy,  and  the  jury  may 
give  merely  nomhial  damages;  I 
Suund.  37,  3U.  n.  3.  Ante,  190-  n.  c. 
bar..  Ab.  Escape,  V.  Where  see  ibe 
precedent  in  debt ; — and  3  Saund. 
UO,  andante,  19t/.  193.— S East. «0. 

(ra)  In  order  to  avnid  an  unneces- 
sary kiHtement  of  dillirrcnt  dayH,  it  is 
advisable  here  lo  insert  the  lestc  (X 
ihc  writ,  or  the  diiv  it  issued,  and  the 
ftirmer  is  prekraWe;  ante,  310. 'n. 
f.  K. 

(n)  The  venue  n  transitory,  1 
WiU,  336.  Plowd.  33,  Dyer,  Sra.  b. 
BaC.  Ab.  Escape,  F. 

(fi)  It  must  be  Slated  and  /irovcd 
Ihnt  the  plaintiff  hnd  a  cause  ol  ac- 
tion ngaiiisl  the  party  arrested,  4  T. 
K.  611.  3  Lev.  85.  2  S.iund.  lil.n.  1. 
1  Sauml.  38.  2  Campt*.  laS.  It  has 
been  tisual  loilate  tfae  subject  matter 
f>l  (tie  debt,  and  llie  promise  10  pay  it, 
ice  a  pTec.edcni,  where  the  original 
debl  was  on  bond,  2  Raund.  150.  but 
according  tci  Lutw.  110.  tlom.  Dig. 
I'leader,  3  ?.  1.  and  E.  1».  thU  is  un> 
nccefary,  and  see  the  precedent,  B 
kl^.  1  WilB.355.  Ante.  13J.n. 
is  latter  mode  gives  the 


Urge  nini  nf 

ol  L ,  a(.T  ' 


pUiniilT  more  latitude  in  evidenu,  (t 
ii  preferable  in 

ferior  court  it  should  be  itat^dl 
the  dvbt  accrued  witbin  the  jdi 
tion,  though  the  omission  w 
ed  ,  after  verdict ;  8  T.  J 
Saund  lOU.  ti.  3.  1  Saund.  74.  n.-M^ 
Bac.  Ab,  E>cape,  A.  1.  The  old  NlCr 
ihod  of  describing  the  debl  and  pro- 
mise wae  as  follows . 
to  ttie  said  A-  B.  ii 
money,  to  wit,  the  si 
lawlu),  iyc.  for  Ml  much  money  bv 
the  said  K.  F.  before  that  lime  bad 
and  received  to  and  for  the  use  of  (lift 
said  A.  B  ;  and  being  so  indebted, 
he  the  said  E.  F-  in  cinuidcratiea 
therEof,  afterward*,  to  wit,  on,  l^c. 
aforesaid,  at,  ij!'c,  aforesaid,  undct^ 
took  and  faithfully  promi^d  the  *aid 
A.  B.  la  pay  him  the  said  sum  of 

Jj- ,  when  he    the  said    IL    F, 

should  be  thereunto  afterwards  rc- 
ijuested.  But  the  said  sum  of  L.—  . 
bting  wholly  unpaid  to  the  said  A.  B. 
and  the  said  promise  and  undertak- 
tng  of  the  said  E.  P.lieing  wlioUy  Uti- 
performed,  he  the  said  A.  B.  for  the 
recovery  of  hii'dama^s  by  him 
tained  on  occasion  of  die  not  perfarm< 
ing  of  the  said  promise  and  underlaki- 
ing  of  the  said  E.  F.  afterwards,  to 
wit,  on,  b'r.suedandproitccuted. 


tl'  vos  ranTB  to  pbbsmal  pnoFKKTt. 

■_  (lutj  of  I'is  office  as  stich  sIicrifT,  but  wfongfully  atrf  un-  •" 
l.liii;  iiiil  intcDiQnK^  10  injure  ilic  nwd  A-  II-  and  lo  delny 
„i,i;  .u^iji.;  Lliu  In  and  from  the  rccoYcry  of  his  »»i<i  <i<i"-  ..I'r'-rnn.l-i. 
ur  will  on.  he,  ksr  nforesaid,  ni,  &c.  nrar<^»aul,  » 
licence  nnd  n^nhmt  the  will  of  tlie  laiil  A.  R-  v<-l.>. 
ed  *nd  pennitied  ih«  Mid  E.  !■'.  to  cBcnpo  and  go    n  '    . 

e«er  tie  would,  out  of  the  custody  ul  the  uiid  C.  D.  m  bc'iii^  :>ucli 
kkedCfas  afuieaaiitt  the  s^id  debt  lor  wUicli  the  uiid  E.  P.  wuaoai^* 
rested  tt  ufvrvsaidt  and  CTcry  pan  ihcicof,  then  mid  iiUI  being  nliolhr 
uupaid  to  th?  said  A.  B.f  And  the  aaid  A.  U.  in  f4Ct,  inttht  ilmt  ihb 
said  E.  r.  did  not  appear  (f)  in  the  said  court  of  our  snid  lord  ths 
Ungi  (icfoi«  the  king  liiinstelf,  at  the  return  of  tlw  Knid  writ  (or  "  /ire,- 
tfflr,")  accortting  lo  the  exigency  thereof,  but  therein  wholly  fjlltd 
and  inadc  default,  whereby  the  said  A.  B.  haili  beeu  aitd  is  j^rcatly 
Injured  and  delayed  in  the  recovery  of  his  aforesaid  dclit,  and  is  Ilkcljr 
III  low  the  same,  and  thereby  also  he  the  ^fiid  A.  B.  hath  lost  anil  been 
!■  piived  of  the  means  of  recovering  his  costs  ukI  charges  by  him 
,'  id,  laid  out,  and  expended  in  and  about  lus  said  suit,  so  commenced 
and  prosecuted  against  the  s^d  E.  F.  us  aforesaid,  amoiiuiiiig  togeth- 
er to  A  large  sum  of  money,  to  witg  the  sum  of  L.--^,  to  wit,  at,  Ic«.  ■ 
•roccsftid. 

'^Samf  a»  in  thecal  eoun:,  lo  the  entt  nf  the  »tatfmirTtt  (jf  the  rfrfi.  St^cond  o 
vrri/  of  ihr  unit  to  iht  thtriff,  and  i/irn  firoceeti  aa/ollova: — ^  And  !*'  "" 
the  Slid  A.  B.  in  (act  saith,  that  the  slid  E-  V.  at  the  lime  of  the  de-^|,entli 
lirtry  of  the  said  last-mentioned  writ  ('w  "  f>rccrfll''J  to  the  siiid  C.  'end»nt 

■D.  to  being  slicrifTof  the  said  county  of ,  as  aforesaid,  aud  from  fX 

tbencB  until  the  return  of  the  said  last-mentioned  writ  (or"/irei:t/it"J  I  * 
v&s  within  <he  si^iid  sherilT's  bailiwick,  and  the  said  sheriJT  at  any  time 
during  that  period  might  have  takcD  and  arrested  ihc  said  U.  F.  by 
virtue  of  the  suid  last- mentioned  writ  (or  "  /irrcr/it."J  at  the  suhoT' 
the  said  A.  B.  if  lie  would  so  have  done,  whereof  the  s^id  C.  U.  sa 
in^tag  sheriff  as  aforesciid,  during  all  that  time  bad  notice-    Vet  the 

taid  C.  D.  so  being  sheriff  of ,  as  aforesaid,  not  regarding  the 

duty  of  his  said  oflice,  but  contriving  and  intending  wrongfully  anil  u 
justly  to  injure  the  said  A.  B.  and  to  delay  and  hinder  him  in  ai 
titc  recovery  of  his  debt  last  aforesaid,  did  not)  nor  would,  at  a 
before  the  return  of  the  said  last-mtntioned  writ  (or  "yirfce///,"J  iil*'* 


f/0  Under  this  ullegaiion,  a  neglU  (r)  See  the  precedents,  8  Wcniw. 

^':::'.etctpe  may  b« given  in evidexce,  4^7.  501.     It  is  adviiablo  toad>llhl* 

r.  K.  126.  Uurr.^14.  I  Saand.35.  couai  uheiicier  there  U  any  doutit  of 

^    1.  the  proof  of  Hn  actual  arre«[    »«c 

['/)  As  to  this  alkgalion,  Viiv.  Ab,  LoflV*  Rep.  63.  6  H'cntw.  487.  n.  b. 

:.t    Ktcape,  K.  pi.  4.  Noy.  73.  Crti.  What  ii  nut  sufficienl  cviJeiiceiff  no- 


I.  liT.S.120.ui» 


BKrtAaATIOXS  tff   0*SS 


''-'  Jitti  «'wu,  li.  tht  isul,  aiute 


!■■   dill  not  apt'O'i  ^t.   £ii;rar 

"l       [^Siimp  aajtrtl  count,  an;c,  SW,  350,  m  (V  «trf  of  tht  nat^Tnrnt  i}f  1 
,,y  /AiT  mca/iir,  a*  far  at  ihr  ti  3M>  and  (Aw/  {irae'fd  atfoilDvi ;— j  Aod   [ 

■  -'I  \\\e  said  C.  D.  t,a  liclng  slieriff  or ,  a»  ofarUaJd,  nTierwards  m 

'  ■■'  ivii,  mil  &Ct  ('Me  return  day)  being  the  dof  of  the  rcium  uF  liie  said 
'  ]  ^\  til,  'ui  wit)  at,  &c.  araresaid,  falsely  and  deceitfully  returned  upon  i 
iJii  s^i.l  wiit  to  llic  court  of  our  siiid  ioid  tli«  kiiiKt  tiefoK  tlic  kutf  J 
iiinnrir,  buKi,to  (vit,  at  VVcitiminfit«r  afore laid,  that  the  Mid  E.  P.  w 
:i-<i  IjMiul  in  the  bailiwick  uf  ihe  said  C.  D.  su  bcin^  &uch  shcdlf  tB  ] 
:i  \'j- '  ;>.id,  to  nil,  at,  &c.  aforc^ialil,  and  tlic  taitl  E.  F.  did  not  appear^  J 
i.c.  [a*  /«  tht^rat  coutii  (o  the  cud.'\ 

Whan  it  U  certain  that  the  rafition  ftf  the  arlginai  defendant  nixfera 
g  J  cu,  no.  can  bt  pTQTied,  It  U  mom  advituble  to  dccbtre  Jiir 
in  debt,  6eeau»e  the  jury  mu»t  then  ghie  the  nitire  debt:  2  3 
—  I   Saund.  38.  n.  3.;  but  \f  it  ie  doubtful  wbet/icr  a  cafilloiil 
firrivi'ii,   it   i»  advlHabic  to  deetare  in  tate,  itating  the  tmtafie.\ 
tuiin'.aa  in  the  /irtctdent,  ante,  190  fo   193,  and  adding  o 
'(  .'  .'„l;ing  the  original  dr/endant  wAcn  the  ahenff  had  un  o^^orflUtf^l 
u~  j.-:ir,  350, ;  nee  I  Saund.  3S.  «.  2.  Dae.  M.  tit.  Eseafie,  P.       ^ 

'•irnefmrrit  in  east  as  ante,  287,  and  then  state  the  jadi 
I W  tQ  19  3.  Co  the  end  of  the  reference  to  the  rei'jrd,  oitt 
'.-    !i>ifea,  and  then  /iroce.'d  aa  fol/owa :—']  And  the  said  A.  ' 
aat'li,  that  the  said  judgment  being  in  full  fgrce,  and  tlie  A 
.'  Si  (or  *'  debt  and  damasef/,")  remaining  unpaid  aud  uius|Ii> 

;..,.,  lie  tbc  said  A.  B.  on,  &c.  (uj  in  the year  of  tht  re)|^af  our 

said  lord  the  king,  fur  ihc  obiaining  satiafaciion  thereof,   sued  and    , 
prosecuted  out  of  the  said  court  of  our  said  lord  the  king,  before  l(i« 
king  MniMlf,  (irr  if  In  C.   P.  •>  of  the   Beneh  afore natd,")  U 
uer  aforeaaid,  a  certain  vnt  of  gnr  said  lord  the  king,  called 
JUciaa,  ilirecled  to  the  stietiiT  of ,  by  which  aiad  writfli 


[CW 


{*)  See  the  precedent,  2  Saunil.    Dig.  tit.  Reiorn,  F,  3.  The  pc^ 
IJO.  ISS.    'rtie  staiement  of  the  fulw 
rcuim  may  he  ttilrnduwd,  aa  well  in    Ind.  xxxiii.     The  vi 


ofthefulbC    dents,  H  We[ittv.  4SS-  48J.;  aiidi^ 


llie  count  tor  lui  eacajie,  as  in  the    tton  is  transiiaty,  1  Wils.  336.  T)l6   I 
enunt  far  not  laklng ;  but  it  ^eems  iin<    judgment  must  be  accurately  deeerit^ 
tii-.t«i..iry  in  liiitier  cnae,  as  the  gi«t    ei\  what  is  a  variance,  see  11  K^B^g 
'  I  iiiii  niianUthu  escape  ;  S Sound.    316,  dfAst.  298.3  Canipb.S2S,        ^" 
»  The  te»w  ef  llia  writ. 


ir.   FOR   TORTS   ON   PERSONAL   FROPKRTY.  £6$ 

lord  the  king  commanded  the  said  sberifT  {w)  that  of  the  goods  and    ^OR  falsk 
^chattels  of  the  said  E.  F.  in  his  the  said  sheriff's  bailiwick,  he  should     ^^HtoT 
cause  to  be  levied  the  damages,  (or  "  debt  and  damages^**,)  aforesaid,  •* 

and  that  be  should  have  that  money  before  our  said  lord  the  king,  (or 
in  C.  P.  ^^  justices  of  the  Bench")  at  Westminster  aforesaid,  on  — — 
next  after  *  ,  (or  if  by  original^  "  on  — .  'where Boevcr^*  i^c  or  in 
C.  P.  "  on  — "  a  general  action^)  to  render  to  the  said  A.  B.  for 
his  damages,  (or  **  debt  and  damages-^**)  aforesaid,  and  that  the  said 
sheriff  should  have  there  then  that  \^it.  Which  said  writ  after- 
wards,  and  before  the  deliveiy  thereof  to  the  said  sheriff,  as  hereinaf- 
ter mentioned,  was  duly  indorsed  with  a  direction  {x)  for  him  the  said 
sheriff  to  levy  L,  ,  besides  sheriff's  poundage,  officers'  fees,  and 
all  other  incidental  expences  ;  and  which  said  writ  so  indorsed,  after- 
wards and  before  the  said  return  thereof,  to  wit,  on,  8cc.  at,  &c.  was 
delivered  to  the  said  C.  D.  who  then  and  from  thence,  until,  and  at, 
and  after  the  return  of  the  said  writ,  was  sheriff  of  the  said  county  of 

,  to  be  executed  in  due  form  of  lawf.     By  virtue  of  which  said  The  levy. 

writ,  the  said  C.  D.  so  being  sheriff  of  the  said  county  of ^  as 

aforesaid,  afterwards  and  before  the  said  return  of  the  said  writ,  to  wity 

on,  £cc.  last  aforesaid,  at,  Sec.  aforesaid,  and  within  his  bailiwick,  as 

such  sheriff  as  aforesaid,  seized  and  took  in  execuikm  divers  goods 

and  chattels  of  the  said  £.  F.  of  great  value,  to  wity  of  the  value  of  the 

moneys  so  endorsed  on  the  said  writ,  and  directed  to  be  levied  as 

aforesaid,  and  then  and  there  levied  the  same  thereout.    Yet  the  said  False  retain. 

C.  D.  so  being  such  sheriff  of  the  said  county  of  ■  as  aforesaid, 

not  regarding  his  duty  as  such  sheriff,  but  contriving,  and  wrongfully 

and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  A. 

B.  in  that  behalf,  and  to  deprive  him  of  the  said  moneys  so  indorsed 

on  the  said  writ,  and  directed  to  be  levied  as  aforesaid,  and  of  the 

means  of  obtaining  the  same,  had  not  the  said  moneys  so  levied  as 

aforesaid,  or  any  thereof,  before  our  said  lord  the  king,  (or  "  before 

the  justices  of  the  Bench,")  at  Westminster  aforesaid,  at  the  return  of 

the  said  writ,  *according  to  the  exigency  thereof,  and  of  the  said  in-      [  •  354  ] 

dorsement  so  made  thereon  as  aforesaid,  but  therein  wholly  failed  and 

made  default,  nor  hath  he  paid  the  said  sum  of  L,         ,  or  any  part 

thereof  to  the  said  A.  B* ;  and  at  the  return  of  the  said  writ,  to  wit^ 

on,  &c.  aforesaid,  the  said  C.  D.  falsely  and  deceitfully  returned  to  the 

daid  court  of  our  said  lord  the  king,  upon  the  said  writ,  that  (y)  the 

said  £.  F.  had  not  any  goods  or  chattels  in  his  bailiwick,  whereof  he 

could   cause  to  be  levied   the  damages,  (or  "  debt  and  damagesy") 

aforesaid,  or  any  part  thereof,  as  by  the  said  writ  and  the  return  there- 


yw)  Examine  the  statement  with        (x)  Examine  with  the  indorsement 
the  writ  of  ^.«a.   For  the  difierent    of  the  writ, 
lescriptions  of  writs,  see  Tidd's  Prac.       {y)  Examine  with  the  return. 
Form,  Ind.  tit.  Fieri  Facitu. 
Vol.  IJ.  2  L 


S63  DECLARATIONS  IN    CASE. 

TOR  FALSE  of  remaining  of  record  in  the  said  court  of  our  said  lord  the  kin.^,  be- 
fore  the  kinj^  himself  here,  to  wit,  at  Westminster  aforesaid,  fully  ap- 
pears (z) ;  by  means  of  which  said  premises,  the  said  A.  B.  hath  been, 
and  is  greatly  injured  and  deprived  of  the  means  of  obtaining  the  said 
moneys  so  indorsed  on  the  s^id  writ  and  directed  to  be  levied  as  afore- 
said, and  which  are  still  wholly  unpaid  as  aforesaid,  and  is  likely  to 
lose  the  same,  to  wit,  at,  &c.  aforesaid. 

Second  count       ^TAe  same  as  theJirHt  cotmtj  to  the  f,  observing  the  notea^  and  then 

ine,"and^^4lse  fi^oceed  as  follows  : — ]  And  although  there  were  then,  and  afterwards, 

return  of  nulla  and  before  the  return  of  the  said  last-mentioned  writ,  divers  goods  and 

bona  (fl).  chattels  of  the  said  E.  F.  within  the  bailiwick  of  the  said  C.  D.  as 

such  sheriff  as  aforesaid,  whereof  the  said  C.  D.  could,  and  might, 

and  ought  to  have  levied  the  moneys  so  indorsed  on  the  said  last- 

jTHientioiied    writ,   and  directed  to  be  levied  as  last  aforesaid,  to  witj 

at,  &c.  aforesaid,  whereof  the  said  C.  D.  so  being  sheriff  as  afore* 

.     .  said,  there  had  notice.     Yet  the  said  C.  D.  so  being  sheriff  of  the  said 

county  of Ss  aforesaid,  not  regarding  the  duty  of  his  oflfice  as 

.  such  sheriff,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  aggrieve  the  said  A.  B.  in  this  behalf,  and  to  de- 
prive him  of  the  moneys  so  indorsed  on  the  said  last-mentioned  writ, 
and  directed  to  be  levied  as  last  aforesaid,  and  of  the  means  of  obtain- 
[•355]  ing  the  *same,  did  not,  nor  would  at  any  time  before  the  return  of 
the  said  last-mentioned  writ,  levy  the  money  last  aforesaid,  or  any  part 
thereof,  but  wholly  neglected  and  refused  so  to  do,  and  therein  failed 
and  made  default,  and  at  the  return  of  the  said  last-mentioned  writ,  to 
wit,  on.  &c.  aforesaid,  falsely  and  deceitfully  returned  to  the  said  court 
of  our  said  lord  the  king,  that  the  said  E.  F.  had  not  any  goods  or 
chattels  in  his  bailiwick,  whereof  he  could  cause  to  be  levied  the 
damages,  (or  "  debt  and  datnagcis**)  last  aforesaid,  or  any  part  thereof. 
As  by  the  said  last-mentioned  writ  and  the  return  thereof  remaining, 
&c.  [^Proceed  as  in  the  Jirat  count  to  the  end.  If  the  sheriff  seized 
and  iinfirofierly  sold  the  goodsj  a  count  should  be  added  as  in  9  Kast^ 
298. 

For  not  taking      ^^Commencement  as  a77?e,  287.]— For  that  whereas  the  said  A.  B. 
a  replevin^       heretofore,  to  wit,  on,  Sfc,  in  a  certain  close,  situate,  ^c.  took  and  dis- 

incf  to  the  11  .  

Geo.  2.  c.  19, 

».  23.  {b),  (-J  ^s  to  this  reference,  see  ante,  sufficient  pledges.  1  Saund  195. b.  2  H. 

230.  n.  u.  Fortescue,  379.  B.  36.  547.  4  T.  R.  433.  2  Sel.  Prac. 

(o)  See  the  use  of  this  count,  ante,  2d  edit.  175,  6,  7.    The  action  must 

S51.  be  brought  in  the  name  of  the  avow- 

(b)  See  the  precedents,  Mod.  Ent.  ant,  or  in  case  there  be  no  avowant 

215.  2  H.  B.  36.  547.     An  nction  is  of  the  person   making  connusance  in 

sustainable  against  the  sheriff,  either  the   replevin  suit.  1  B.  and  P.  378. 

for  not  taking  replevin  bond.  Cro,  The  precedents,  ante  238  to  223.  and 

Car.  446  Sir  W  Jones.  378.  1  Saund.  the  notes  thereto,  will  assist  in  fra* 

195.  b.  2  T.  R.  617.  or  for  taking  in-  ming  declarations  of  this  nature. 


II.   FOR   TORTS   TO    PERSONAL   PROPERTY.  gQj 

^trained  divers  large  quantities  qf  potatoes,  then  planted  and  growing   not  takino 


X£PL£V1W 
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ID  the  said  close,  of  great  value^  to  wit,  of  the  value  of  L. ,  of  law- 
ful, Sfc.  as  a  distress  for  certain  arrears  of  rent,  to  wit,  for  the  sum  of 

— ,  of  like  lawful  money  then  due  and  owing  from  one  E.  F.  to  the 

said  A.  B.  for  the  rent  of  the  said  premises,  with  the  appurtenances,  by 
virtue  of  a  certain  demise  thereof  theretofore  made  to  the  said  £.  F. 
rendering  rent  for  the  same.  And  the  said  A.  B.  then  and  there  de- 
tained the  said  potatoes  so  taken  and  distrained  for  the  cause  aforesaid, 
according  to  the  laws  and  customs  of  this  realm,  until  the  said  C.  D« 

then  being  sheriff  of  the  said  county  of ,  afterwards,  to  wit,  on, 

^r.  aforesaid,  and  within  his  bailiwick,  as  such  sheriff,  (that  is  to  say) 
at,  *i^c,  on  the  complaint  of  the  said  E.  F.  made  to  him  the  said  CD.  [  •  SS6  ] 
so  then  being  such  sheriff  as  aforesaid,  against  the  said  A.  B.  in  that 
behalf,  and  under  colour  of  his  office  of  such  sheriff  as  aforesaid,  cau- 
sed the  said  goods  and  chattels  to  be  replevied  and  delivered  to  the  said 
£.  F.  and  then  and  there  made  deliverance  of  the  said  distress  to  the 
said  £.  F.  to  wit,  at,  ^c.  aforesaid.  And  the  said  A.  B.  in  fact  further 
saith,  that  at  the  then  next  county  court  (c)  of  the  said  sheriff,  to  wit, 
at  the  county  court  of  the  said  sheriff,  holden  at,  ^c,  in  and  for  the  said 
county  of  ,  on,  ^c.  before  the  then  suitors  of  the  said  court,  to 

¥rit,  — — ,  and  — ,  the  said  E.  F.  did  appear,  and  then  and  there 

in  the  same  court,  without  the  writ  of  our  said  lord  the  king,  levied  his 
plaint  against  the  said  A.  B.  for  the  taking  and  unjustly  detaining  of 
the  said  goods  and  chattels,  and  afterwards,  to  wit,  on,  tifc,  last  afore- 
said,  at,  ^c.  aforesttid,  the  said  A.  B.  did  duly  appear  in  and  before  the 
said  court,  to  answer  the  said  E.  F.  in  the  plea  of  his  said  plaint,  and 
such  proceedings  were  thereupon  had  in  the  said  plea,  that  afterwards, 
to  wit,  at  the  next  county  court  of  the  said  C.  D.  as  such  sheriff  as 

aforesaid,  holden  at,  b'r.  aforesaid,  in  and  for  the  said  county  of , 

on,  ^c,  aforesaid,  before  the  said  then  suitors  of  the  said  court,  the  said 
£.  F.  did  not  duly  prosecute  his  suit,  aVid  it  was  then  and  there  duly 
considered,  in  and  by  the  said  last  mentioned  court,  that  the  said  E.  F. 
should  take  nothing  by  his  said  plaint,  but  that  he  and  his  said  pledges 
to  prosecute  should  be  in  mercy,  ^c.  And  that  the  said  A.  B.  should 
have  a  return  of  the  said  goods  and  chattels,  as  by  the  remembrance 
and  proceedings  thereof  still  remaining  in  the  said  court,  more  fully 
and  at  large  appears  ;  and  although  it  was  the  duty  of  the  said  C.  D. 
before  his  making  deliverance  of  the  said  distress  to  the  said  E.  F.  as 
aforesaid,  in  pursuance  of  the  statute  in  such  *case  made  and  provided,  [  *  357  ] 
to  take  from  the  said  £.  F.  and  two  responsible  persons  as  sureties,  a 
bond  Id  double  the  value  of  the  said  goods  and  chattels  so  distrained 


^c)  If  the  plaint  in  replevin  were  above,  observe  the  precedent,  ante, 

removed  into  K.  fi.  or  C.  P.  by  re,  fa,  220  to  221.  It  is  not  necessary  where 

fo.  and  there  was  a  declaration  and  pledges  have  been  taken  to  state  any 

Jtvowry  and  judgment  in  the  court  proceedings  against  them. 
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yoT  TAKiwo  as  aforesaid,  conditioned  for  the  prosecuting  the  suit  of  replevin  of  the 
BOJfD.  ^^*^  ^'  ^*  ^'^''  ^^^  taking;  of  the  said  goods  and  chattels  with  effect,  and 
without  delay,  and  for  duly  returning  the  goods  and  chattels  so  distndn« 
ed,  in  case  a  return  should  be  awarded.  Nevertheless  the  said  C.  D. 
so  being  such  sheriff  as  aforesaid,  not  regarding  his  duty  in  that  be- 
half, but  contriving  and  wrongfully  and  unjustly  intending  to  injure  the 
said  A.  B.  and  to  deprive  him  of  the  benefit  of  his  said  distress,  and 
of  the  means  of  obtaining  satisfaction  for  the  said  arrears  of  rent  bcT 
due  and  owing  as  aforesaid,  did  not,  nor  would,  before  his  making  de- 
liverance of  the  said  distress  to  the  said  E»  F.  as  aforesaid,  take  from- 
the  said  E.  F,  and  two  responsible  persons  as  sureties  as  aforesaid,  such 
a  bond  as  aforesaid,  conditioned  as  aforesaid  ;  but  wrongfully  and  inju- 
riously wholly  omitted  and  neglected  so  to  dot,  to  wit,  at,  isfc,  aforesaid* 
and  the  said  A^  B.  in  fact  saith,  that  he  hath  not  as  yet  obtained  a  re- 
turn of  the  said  goods  and  chattels  so  distrained  as  aforesaid,  or  any  or 
either  of  them,  or  any  part  thereof,  and  the  said  arrears  of  rent  have 
not,  nor  hath  any  .part  thereof  as  yet  been  paid  to  him  the  said  A.  B» 
nor  hath  he  the  said  E.  F.  hitherto  answered  to  the  said  A.  B.  for  the 
value  of  the  said  goods  and  chattels  so  distrained  as  aforesaid,  or  any 
or  either  of  them,  or  any  part  thereof,  and  by  reason  of  the  premises 
the  said  A.  B.  hath  been  and  is  wholly  deprived  of  the  said  goods  and 
chattels  so  distrained  as  aforesaid,  and  of  the  benefit  of  the  said  dis- 
tress, and  of  the  means  of  satisfying  the  said  arrears  of  rent,  and  bis 
costs  and  charges  by  him  expended  in  and  about  the  endeavouring  to 
obtain  satisfaction  thereof,  and  a  return  of  the  said  goods  and  chattels^ 

Second  count,  to  wit,  at,  cr'c.  aforesaid.  And  whereas  also  heretofore,  to  wit,  on,  i^c» 
aforesaid,  at,  i^c,  aforesaid,  the  said  A.  B.  took  and  distrained  certain 
other  goods  and  chattels,  to  wit,  Isfc,  of  great  value,  to  wit,  is^c,  for  a  cer- 
tain sum  of  money,  to  wit,  ^c,  then  due  and  owing  to  the  said  A.  B« 
for  rent,  and  the  said  last  mentioned  goods  and  chattels  being  so  dis- 
I  •  358  1  trained  *as  aforesaid,  the  said  C.  D.  then  being  sheriff  of ,  after- 
wards, to  wit,  on,  i!fc,  last  aforesaid,  at,  t5'c.  aforesaid,  at  the  prayer  of 
the  said  E.  F.  replevied  and  made  deliverance  of  the  said  last  mention* 
ed  goods  and  chattels  to  the  said  E.  F.  and  afterwards,  to  wit,  at  the 
county  court  of  the  said  C.  D.  as  such  sheriff  as  aforesaid,  duly  holden 
at,  ^c-  aforesaid,  on,  55'c.  aforesaid,  before  certain  then  suitors  of  the 
same  court,  the  said  E.  F.  did  not  duly  appear  at  the  same  court,  and 
then  and  there  prosecute  with  effect  his  suit  by  him  before  then  com- 
menced in  the  same  county  court  against  the  said  A.  B.  for  the  taking  of 
the  said  goods  and  chattels  as  last  aforesaid,  and  it  was  thereupon  then 
and  there  duly  considered  in  and  by  the  same  court,  that  the  said  A. 
B.  should  have  a  return  of  the  said  last  mentioned  goo<ls  and  chattels. 
As  by  the  remembrance  and  proceedings  thereof  still  remaining  in  the 
said  court  more  fully  appears.  And  the  said  A.  B.  further  saith,  tli 
the  said  C.  D.  so  being  sheriff  of,  &c.  at  the  time  of  the  causing  tho 
said  last  mentioned  goods  and  chattels  to  be  replevied  and  delivered  to 
the  said  E.  F.  as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  nor 
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the  Statute  in  that  case  made  and  provided,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said 
A.  B,  in  that  behalf,  and  to  deprive  him  of  the  benefit  of  the  said  last 
mentioned  distress,  did  not,  nor  would,  befot'c  the  replevying  and  de- 
livery of  the  said  last  mentioned  goods  and  chattels  so  distrained  as 
last  aforesaid,  to  the  said  £.  F  take  in  the  name  of  the  said  C.  D.  so  be- 
ing sheriff  as  aforesaid,  of  the  said  E.  F.  and  two  responsible  persons, 
a  bond  in  double  the  value  of  the  said  last  mentioned  goods  and  chat- 
tels so  distrained  as  last  aforesaid,  such  value  being  ascertained  by  the 
oath  of  one  or  more  credible  witness  or  witnesses  not  interested  in  the 
said  last  mentioned  goods  and  chattels,  or  distress,  and  conditioned  for 
the  prosecuting  the  suit  of  replevin  of  the  said  E.  F.  with  effect  and 
without  delay,  and  for  duly  returning  the  said  last  mentioned  goods  and 
chattels,  in  case  a  return  thereof  should  be  awarded  before  the  deliver- 
ance of  the  said  last  mentioned  distress  was  so  caused  to  be  made  to  the 
•said  E.  F.  as  last  aforesaid,  as  he  the  said  C.  D.  according  to  the  form  [  •  359  ] 
of  the  statute,  ought  to  have  done  ;  but  the  said  C.  D.  so  being  sheriff 
cf,  Sec.  aforesaid,  then  and  there  wholly  neglected  so  to  do,  nor  have 
the  said  last  mentioned  arrear  of  rent,  or  any  part  thereof,  been  paid  or 
satisfied  to  the  said  A.  B.  nor  hath  the  said  £.  F.  hitherto  answered  to 
the  said  A.  B.  for  the  value  of  the  said  last  mentioned  goods  and  chat- 
tels so  distrained  as  last  aforesaid,  or  any  or  either  of  them,  or  any  part 
thereof.     By  means,  &c.— [Co/2c/w«on  as  in  (he  first  cQunt?^ 

\PTOcced  as  in  the  firecedenty  ante^  355,  to  the  f?  357,  and  then  for  taking  in* 
as  follows  ;— J  And  on  the  contrary  thereof,  he  the  said  C.  D.  wrong-  ^I'el^i^'e  ";„  «. 
fully  and  unjustly,  before  the  replevying  and  delivery  of  the  said  cattle,  plevin  (^). 
goods  and  chattels  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  did 
take,  in  the  name  of  him  the  said  CD.     ■■    ,  as  such  sheriff  as  afore- 
said, of  the  said  E.  F.  and  two  other  persons,  to  wit,  G.  H*  and  J.  K.  a 
certain  bond,  conditioned  for  the  prosecuting  the  said  suit  of  the  said 
E.  F.  with  effect,  and  without  delay,  and  for  duly  returning  the  said 
cattle,  goods,  and  chattels  so  distrained  as  aforesaid,  in  case  a  return 
thereof  sl>ould  be  awarded  as  a  bond  taken  in  pursuance  of  the  said 
statute ;  nevertheless  the  said  A.  B.  in  fact  saith,  that  the  said  G.  H, 
and  J.  K.  so  taken  as  sureties  as  aforesaid,  at  the  time  of  their  becom- 
ing pledges  and  sureties. in  that  behalf  as  aforesaid,  were  not  good, 
able,  sufhcient,  or  responsible  sureties  for  prosecuting  the  said  suit 
with  effect  and  without  delay,  or  for  duly  returning  the  said  cattle, 
goods,  and  chattels  so  distrained  as  aforesaid,  in  case  a  return  thereof 
should  be  adjudged ;  but  the  said  G.  H.  and  J.  K.  at  the  time  of  their 
becoming  such  sureties  as  aforesaid,  were,  and  each  of  them  was,  and 
ever  since  hath  been,  and  still  are,  wholly  insufficient  for  that  purpose, 
lor  have  the  said  cattle,  goods,  and  chattels,  or  any  or  either  of  them, 


{d)  See  the  note,  ante,  355.  n.  a.  and  2  H.  B.  36.  547.  Mod.  Ent  215. 
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FOR  TAKiNo  or  any  part  thereof,  as  yet  been  returned  to  the  said  A.  B.  nor  have  the 
'^LEUGE^s.*^  ^^*^  arrears  of  rent,  *or  any  part  thereof,  been  as  yet  paid  or  satisfied 
r  •  3QQ  n  to  the  said  A,^  B.  nor  hath  the  said  judgment  been  yet  in  any  way  satis* 
fied,  nor  hath  the  ^aid  £•  F.  hitherto  answered  to  the  said  A.  B.  for  the 
value  of  the  said  cattle,  goods,  and  c}iattels  so  distrained  as  aforesaid, 
or  any  or  either  of  them,  or  any  part  thereof,  by  means  of  which  said 
premises  he  the  said  A.  B.  hath  been  and  is  wholly  deprived  of  the 
said  cattle,  goods,  and  chattels,  and  of  the  benefit  of  the  said  distress, 
and  of  the  means  of  satisfying  the  said  arrears  of  rent  and  the  said 
costs  and  charges  by  him  in  that  behalf  expended,  in  and  about  his 
said  suit  in  that  behalf,  and  in  and  about  the  endeavouring  to  obtain  a 
return  of  the  said  cattle,  goods,  and  chattels,  to  wit,  at,  See.  aforesaid.-^ 
J^wf  count  may  be  added  for  not  taking  sureties  generally^ 

Against  the         [w^«  in  the  count  for  an  eacafie^  ante^  349,  to  the  end  of  the  statement  of 
sheriff  for  not  ^^^  arrest^  and  then  hroceed  as  follows : — ^1  And  the  said  A.  B.  in  fact 
b&il  bond,  on  further  saith,  that  the  said  £.  F.  being  so  arrested  and  in  custody  of  the 
4  Ann.  c.  16.    g^id  C.  D.  so  being  such  sheriff  as  aforesaid,  under  and  by  virtue  of  the 
''*         said  writ,  for  the  cause  aforesaid,  he  the  said  C.  D.  as  such  sheriff  af- 
terwards, and  before  the  return  of  the  said  last  mentioned  writ,  to  wity 
on,  Sec.  last  aforesaid,  at,  &c.  aforesaid,  took  bail  for  the  appearance  of 
the  said  £.  F.  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  the  return  of  the  said  writ,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided  ;  and  on  that  occasion  he 
the  said  C.  D.  so  being  such  sheriff  as  aforesaid,  then  and  there,  to 
wit,  on,  See  aforesaid,  at,  Sec.  aforesaid,  took  of  the  said  £.  F.  and  two 
other  persons  as  his  sureties  or  bail)  according  to  the  form  of  the  said 
[  *  361  ]     statute,  a  certain  writing  obligatory,  commonly  called  a  *bail  bond,  in 

the  penal  sum  of  Z« ,  lawful  money  of  Great  Britain,  conditioned  for 

the  appearance  of  the  said  £.  F.  at  the  time  and  place  aforesaid,  to  an- 
swer to  the  said  A.  B.  in  the  plea  and  bill  aforesaid  ;  and  the  said  A. 
B.  in  fact  further  saith.  Sec— [•S/a/t?  the  non^apfiearance  of  the  party 
arrest td^  and  the  consequent  forfeiture  of  the  bail-bond  (y),  as  ante^ 
213,  and  then  proceed  as  follows  : — ]  And  although  the  said  A.  B.  by 
G.  H.  his  lawful  attorney  in  that  behalf,  did  (g)  afterwards,  and  whilst 


(e)  Though   an  action  cannot  be  action  on  the  case.    7  T.  R.  123.    2 

supported  against  the  sheriff  for  not  Saund.  61.  a. 

taking  a  bail  bond,  or  for  taking  in-  {f)  This  statement  does  not  ap- 

sufficient  sureties  by  the  plaintiff  in  pear  to  be  absolutely  necessary,  as  the 

the  suit,  see  Tidd's  Pract.  3d  edit.  197.  bond  may  be  assigned  before  it  is  for- 

and  2  Saund.  61.  f.  yet  if  a  bond  be  ta-  felted.  Tidd*s  Pract. 457. ;  and  see  the 

ken,  the  sheriff  is,  by  the  4  Ann.c.  16.  words  of  the  statute,  4  Ann.  c.  16.  s* 

s.  20.  bound,  on  the  request  of  the  20. 

plaintiff  or  his  attorney,  to  assign  (g)  See  the  words  of  the  4  Ann.^c 

such  bond  as  therein  mentioned,  and  16.  s.  20. 
if  he  refuse  to  do  so,  he  is  liable  to  an 
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the  said  C.  D.  was  such  sheriff  as  aforesaid,  to  wit,  on,  Ecc.  at,  Sec.  "**  ^^"^ 
aforesaid,  request  the  said  C.  D.  to  assign  the  said  writing  obligatory  bail  bokd. 
to  him  the  said  A.  B.  the  plaintiff  in  the  said  action,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided.  And  although 
the  said  A.  B.  was  then  and  there  ready  and  willing,  and  then  and  there 
offered  to  pay  to  the  said  C.  D.  the  costs  payable  to  him  the  said  C.  D. 
in  that  behalf,  according  to  the  form  of  the  said  last  mentioned  statute  ; 
yet  the  said  C.  D.  so  being  such  sheriff  as  aforesaid,  not  regarding  the 
duty  of  his  said  office  as  such  sheriff,  nor  the  statute  in  such  case  made 
and  provided,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure  the  said  A.  B.  in  this  behalf,  and  to  hinder  and  prevent  him  from 
bringing  any  action  or  actions  on  the  said  writing  obligatory,  and  to  de- 
prive him  of  the  means  of  recovering  the  damages  (or  debt)  afore- 
said, did  not,  nor  would,  at  the  said  time  when  he  was  so  requested  as 
aforesaid,  assign  the  said  writing  obligatory  to  him  the  said  A.  B.  (/i) 
but  on  the  contrary  thereof  then  and  there  wholly  refused,  and  hath 
from  thence  hitherto  wholly  neglected  and  refused  so  tp  do,  and  by 
means  of  the  premises  last  aforesaid,  he  the  said  A.  B.  hath  been  and 
is  hindered  and  prevented  from  bringing  any  action  or  actions  on  the 
said  writing  obligatory,  and  hath  been  and  is  deprived  of  the  *means  of  r  •  352  1 
recovering  the  said  damages,  and  is  likely  to  lose  the  same,  to  wit,  at^ 
'&c.  aforesaid.— [i/'  U  be  doubtful  whether  a  bail  bond  waa  taken  add  a 
count  for  an  encaflej  as  ante,  349,  aee  7  T,  /?•  109-3 

[^Commencement  aa  ante^  287.]— For  that  whereas  the  said  A.  B.  For  infringing 
before  and  at  the  time  of  the  committing  of  the  grievances  in  this  and  ^*  wt^ff^ 
the  three  next  succeeding  counts  hereafter  mentioned,  was  the  author 
and  proprietor  of  the  copyright  of  a  certain  book,  first  published  with- 
in fourteen  years  last  past  (A),  and  entitled,  8cc.  [«er  forth  the  title  ac^ 
curately."]  And  the  said  A.  B.  so  being  the  author  of  the  said  book  as 
aforesaid,  he  the  said  A.  B.  before  the  time  of  the  committing  of  the 
grievances  hereinafter  next  mentioned,  had  printed  and  published  for 

sale  divers,  to  wit, copies  thereof^  to  wit,  at,  &c.    Yet  the  said 

C.  D.  contriving,  and  wrongfully  and  injuriously  intending  to  injure 
the  said  A.  B.  and  to  deprive  him  of  the  profits,  emoluments,  and  ad- 
vantages, which  he  might  and  otherwise  would  have  derived  and  ac- 
quired from  the  sale  of  the  said  book,  and  also  to  deprive  him  of  the 
benefit  of  his  said  copyright,  heretofore,  to  wit,  Sec.  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  to 
wit,  at,  Sec.  aforesaid,  wrongfully  and  injuriously  fiublished^  cxjiosed  to 


(A)  Or  if  the  assignment  were  not  Com.  407.— 2  Woodd  Vin.  Lee.  392 

sufficient,  state  ^  by  indorsing   the  to  396.  See  the  precedents,  8  VVeotw. 

same,  Sec"  as  in  4  Ann.  c.  16.  b.  20.  Ind.  xxxii.— 1  E^st.  S58.<*7  T.  R. 

(f)  See  the  Stat.  6  Ann.  c.  19.  a,  1.  620.    41  Geo.  3.c.  107. 
^1  East  358.-7  T.  R.  620^—2  Bla« 
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nnpRi^onfff    *fl/f ,  and  sold  divevB^  to  wit,  — —  copies  of  a  certain  other  book,  or 

cormiGHTS.  ^^^j^^  intitled,  &c.  [set  forth  the  title]  which  said  last-mcntioned  book, 

or  work)  had  before  that  time  been  wrongfully  and  injuiiously  copied 

from  the  said  book  of  the  said  A.  B.  without  his  consent ;   by  means 

whereof  the  said  A.  B.  hath  been  hindered  and  prevented  from  selling 

divers,  to  wit,  — —  copies  of  his  said  book,  and  his  said  copyright 

therein  hath  been  and  is  greatly  injured  and  damnified,  to  wit,  at,  &c. 

Second  count,  aforesaid.-* And  whereas  also  the  said  A.  B.  so  being  the  autlior  and 

to'siae^^rated  Proprietor  of  the  said  first-mentioned  book  as  aforesaid,  yet  the  said  C. 

copies.  D.  well  knowing  *the  premises,  but  contriving,  and  wrongfully  and  in- 

..   363  J      juriously  intending  to  injure  the  said  A.  B.  and  to  deprive  him  the  said 

A.  B.  of  the  profits,  emoluments,  and  advantages  which  he  might  and 

otherwise  would  have  derived  and  acquired  from  his  said  book  ;  and 

also  to  deprive  him  of  the  benefit  of  his  said  copyright  therein,  hereto- 

fdre,  to  wit,  on,  &c.  and  on  divers  other  days  and  times  between  that  day 

and  the  day  of  exhibiting  this  bill,  to  wit,  at,  &c.  aforesaid,  wrongfully 

and  injuriously  exfioscd  to  aale^  divers,  to  wit,  — copies  of  a  certsdn 

other  book,  or  work,  intitled,  &c.  which  said  last-mentioned  book  or 
work  had,  before  that  time,  been  wrongfully  and  injuriously  copied 
from  the  said  book'  of  the  said  A.  B.  without  his  consent,  by  means 
whereof  he  the  said  A.  B.  hath  been  hindered  and  prevented  from  sel- 
ling divers,  to  wit,  — —  copies  of  his  said  book,  and  his  copyright  therein 
hath  been  and  is  greatly  injured  and  damnified,  to  wit,  at,  &c.  aforesaid. 

Other  counts »  In  the  third  county  iiistead  of  the  v>ords  in  italics^  nayy  ^^  fiublished 
and  exfiOBcd  to  sale^  and  sold  divera^  ^c***  ci^d  i?istead  of  the  wordsy 
*'  which  said  laat'mentioncd  book  or  work^  ^c,**  aay^  "  great  fiart  of 

which  said  last-mentioned  book  orvforkj  i^c.'* The  forth  coimt  simi" 

lar  to  the  thirds  cxcefit  that  it  only  states  that  the  defendant^  "  exfioscd 
to  salcy  Sfc.**  The  fifth  count,  ^^  jlnd  whereas  also  the  said  j1.  B. 

before  and  at  the  time  of  the  committing  qf  the  grievances  in  this  and  the 
three  next  succeeding  counts  mentioned^  was  the  firofirietor  of  the  copy^ 
right  of  a  certain  other  book^  first  fiublished  within  fourteen  years  last 

fiasty  zntiiuledj**  Sfc.  the  same  in  other  resfiects  as  the  first  count 

The  sixthy  seventhy  and  eighth  counts  similar  to  the  secondy  thirdy  and 
fourthy  stating  only  that  the  defendant  was  the  proprietor. 

Ninth  count,       And  whereas  also  the  said  A.  B.  before  and  at  the  time  of  the  com- 
Lim"of  the      niitting  of  the  grievances  in  the  four  counts  hereinafter  next  mentioned, 
plaintiff's        was  lawfully  entitled  to,  and  had  the  sole  right  of  printing  certain  mat- 
book  w^^^       ^gyg  respecting  the  *art  of  fencing,  \^or  other  title  or  leading  subject  of 
[  •  364  ]      that  part  of  the  book  which  nifas  clearly  original}  first  published  within 
fourteen  years  now  last  past,  in  a  certain  book  of  the  said  A,  B.  intituled, 
&c.  and  the  said  A.  B.  so  having  the  sole  right  of  printing  the  said 
matters  in  the  said  last-mentioned  book,  contained  as  aforesaid,  he  the 

■■■■     um^mmmmmmii      ■■     ■  ■  ■■    ■        .      ■  i    ■   i       \mmtmmi^mmmmmmm,m^mmmmmmm»^u ■ 

Q)  1  Camp.  94. 


II.  FOR   TOUT*  TO    PknSDDAl.    rnnpXIITT- 

uld  A.  B.  brfofti  ihr  lime  »f  ttic  coromttting  of  ihc  griemncct  btri:-    tBniai.r 
ilufur  next  mi-iilifiiicd,  hwJ  printed  and  pubitHhcd  fur  aalc  itivcrs,  tii   * 
vrtti.^— copic»  ofihc  said  iAtl-mcnUoncd  buok,  coniaitiing  ih«  Hid 
mmicri  Hicrcin,  lo  n-ilf  &t|  Sic.  nforeaaid.    Yel  tbe  nM  C.  D.  well 
kiioniit);  llic  pn:nii)vN,  but  Euitirivinf;,  and  wront;fullr  and  injurluutly 
iii'.FiiUiin;  lo  iiijucf  the  >aid  \.  D.  and  to  deprive  hjm  of  the  praCit*, 

I'   1     inilidvuniagcfi  wliich  lie  might  and  otlicrwisc  would  tiave 

i,.iirciirruni  the  sale  of  his  said  la«t-mcnil«ocil  book)  and 
,1  ij.  .!■  1-1,^  him  of  the  beneiit  of  liis  said  tolc  right  of  priming  tlie 
suid  M-vtral  mjiiwrs  beforc-mcntionedt  hcretoforr,  »  wit,  on,  &c.  afbre- 
nii),  at,  &c.  aforewidi  wrongfully  and  tnjurioinly,  and  witlioui  tlie 
cooscnt  of  the  aoid  A-  ti-  transcribed,  copied,  pirated)  and  prin- 
ted the  uid  arvcril  mnters  into  and  in  a  certain  other  book,  ur 
workt  intituU-d,  Sic-  and  on  the  same  day  and  year  latit  aroreaaid.  and  on 
dircra  olhvr  day*  and  limca  between  that  day  and  the  day  of  cxhibiiinf; 
tllia  btll.  to  wtl,  at.  Etc.  aforesaid,  pulilistied,  cxpoaed  to  gbIc.  and  sold 
diiero,  Id  wit,  — —  copius  of  ihe  wid  lasi-nii^mltined  book,  or  Moi-t, 
conuining  the  iiaul  si-vcral  matters  bo  tvroDgfully  aiid  injuriouily 
ijnnscribcd.  coptcdi  and  pirated  Doiu  ilie  aaid  book  of  the  aaid  A.  B. 
without  liiii  c:noscnt  us  last  aforeiiiiid.  By  mcana  whereof  he  the  aitid 
A  1)  haUi  bi^en  hindered  and  prevented  from  selling  divera,  lo  wit, 
~—~-  copied  of  his  said  hook,  and  hU  said  sole  rigiit  of  pdiiting  tbe 
•aid  aevoral  matters,  huth  been,  and  is,  greatly  injured  and  dunnilied) 
to  witi  at.  Ecc.  aforesaid. 

The  tenth,  clevcntli,  and  twelflh  csutits  were  similar  to  the  abovCi  Otlwf  * 
but  rarying  tlie  statements  as  in  the  second,  third,  and  fourth  counts. 


[Ctimmenremeitt  U  a«  ante,  387.] — For  that  whercaa  tbe  said  A.  B. 
after  the  s^ih  day  of  June,  in  the  year  "of  our  Lord  1777,  mentioned  in 
a  ccnain  act  of  parliament  made  and  passed  in  the  parliament  of  our 
lord  tlie  now  king,  holden  at  Westminster,  in  the  county  of  Middievex, 
in  the  ITtB  year  of  ihc  reign  of  our  aaid  lord  the  king,  iniiiuled,  "An 
■CI  for  more  ctTetnially  securing  the  properly  of  prints  to  invcniori 
Btid  engravers,  by  enablin);  them  to  sue  for,  and  recover,  penalties  ia 
cenain  cases."  to  wit,  on,  Btc.  and  before  was,  and  from  lliencc  hitherto 
hath  been,  and  still  is,  ihf  firaprietor  ri/'etrlain  firinCa,  which  had  been 
iberatii&re  ctclit^din  Great  Britain,  that  is  to  say,  of  acertaiupriiit,  in- 

^ulvd,. ,  and  of  a  certain  other  print,  imitulcd, ,  and  of  a 

certxln  other  print,  intituled,  .  —     And  the  said  A-  B,  dtiriug  all 


For  inJKngI 
tbe  en(tyri| 


(*)Sreibe»taiute»BGeo.  2.C.  13.  The  awignee  of  a  print  may  sue  oit 
«.  I.— 7  Geo.  S.  c.  38^17  Geo.  3.  c.  the  U«(  »i«iinc,  wl.lcti  gives  dnnu^s 
S7  (Curved  iipnn  in  5  T.  R.  41.->7    and  double  eott*.     As  to  ihcdecUra- 


f*«3 


UTIOKB  IH  CASE. 

<hft  lH«e Hbf'witO'ii'iaml  was  lawfuily  entitled  to,  am!  still  ItMt^  M^ 
"'  h  laivfulli  entitlrd  to  the  sole  rii;iii  and  Hbcny  of  primiiig  anil  rcfraint* 
ing  llie  »aid  prinls,  to  wit,  nt,  E^c.  nToresaid.     Vel  the  a.iid  C.  D.  Wdl  1 
knowing  the  pwrtiiit*,  butdisfegardingihe  ilatme  in  such  case  made 
and  provitlfd,  and  conirivingi  and  wrongfully  and  tmjti«ly  imcndtng  to 
Tujiii'i;  the  Ktiid  A.  13.  m  bi-'tni;  t'le  proprirlor  nl't  the  snid  ptinls  u 
afoi-cii^id,  afier  iht  said  ^iili  rky  of  June,  A.  O.   177T,  n^caalil,  and 
uiiilst  the  aaid  A.  B.  wu  such  proprietor  or  ihc  nM  prima  as  aGunnaid, 
10  wit.  on,  &1-.  Bfuresaid,  atid  on  divets  other  duyti  and  tiniek  bctwero 
that  day  and  tba  day  of  exhibiting  this  bill,  to  wit,  at,&C.  aforesaid,^ 
pubUsli,  and  cause  and  procuir  ta  be  published,  divers,  to  wit,  ^ 
cnpici  of  cacli  of  tlie  eaid  prinis,  whereof  the  soJd  A.  B.  10  was  the  | 
proprietor  as  aforesaid,  without  the  ronsent  of  him  the  said  A.  B.  and 
agaiiin  Ilia  will.     By  means  of  tlie  committing  of  which  said  last-men- 
tioned  grievances,  he  llie  said  A.  D.  hatli  been  and  is  greatly  injured 
in  ilia  Haid  properly  id  the  suid  prints,  and  hath  lo&t  and  been  deprtvad  1 
of  divers  'grent  gains  and  profits  which  he  would  otherwise  have  de*  | 
rived  nnd  accjvired  by  the  printing  and  selling  of  ilic  said  ptints,  tO 
wit,  Di,  &:c.  Eiforeiaid. 

,^      And  whereas  nhu  the  stud  A.  B.  so  bcinff  the  proprietor  of  tlie  tM  ' 
prints,  Sec  uforesaid ;  yet  the  siud  C,  O.  well  hnowing  the  premtKi| 
hut  cuiiirivbg  and  wrongfully  and  injuriously  intending  lo  injure  lln 
«3Lid  A.  B.  so  hciog  the  proprittor  of.  Sec. — [Same  n«  lAe  last  totint 
/rttm  the  f  ta  the  end,  bul  slating  only  that  the  drfcndant  "  exfioted  t* 

\Cfimmtncrmenl  a»  ante,  287] — For  that  whereas  the  said  A.  B.  bO"  1 
''  foruiflndat  Ihetimeofthcmahtng  of  the  letters  piitent.and  of  the  com* 
1    milting  of  the  grievances  hy  the  said  E.  F.  as  hereinafter  mentionediL  " 

was  the  true  nnd  first  inventor  of  a  certain ,  \dc»erilimg  thf  M- 

vrnlion  roncUrlt/  aa  in  the  /laieat,']  Co  vviti  ati  E(c.  and  thereupon  our 
tnid  lord  the  Iting  heretofore,  to  wit,  on,  &c.  al,  fee.  aforevaid,  hy  his 
Icttitra  patent,  heariog  date  at  Westminster  the  day  and  year  atbrcsaidi 
under  the  great  seal  of  England,  (or  "  l/ic  aniied  kingdom  q/"  Great 
Britain  and  Irdand"  according  lo  the  fact,)  (and  wliich  said  tettvn 
paieni  the  siiid  A.  B.  and  C.  D.  now  bring  here  into  court,  tirtdife  | 
,  nhercof  i»  (he  dny  and  year  aforesaid.)  {m)  reciting,  that.  Sec.  [Arre  I 
»C(/orfti  the  nriral.  Hit  giwit  qf  i/ir-  /latrnl,  and  the  eandition  o 
rating  a  $fieqjhati<tn,  and  thoie  tlautct  wliirh  prohibit  otAertJrOtn  edi-^A 


(0  Thew  parties  may  joiti,  3  VVils,  tit.  Pntent^S  T. H. 9s.— 1  T.  R. 602.  I 

433.^3  Sniind.  115,  116.  a.— Ante,  ~'i  H.  ti.  463 — B  Went  431.  t^'icC  J 

vn],  '  ^hap.  1. — At  to  the  law  relat-  Ind.  xxzii. 

ii>K  lat'''>Bnts  oeeSiJac.  I.e.  3.—  (M}Astothe  pru(crt,MBl  T.  R..] 


g.  U I  ifUie  reriiat  he  long,  ii  ihould  bt  oaiiitrd.']  At  bjr  tlw  said    wwm^ 
I  patent,  refcruice  being  ilicreumo  tio^  will,  «mt>n(^  otiiw 
Mly  mitl  at  lai-^c  appcnr.     Ami  »lic  said  A.  B-  and  G.I 
■■<),  tli.it  the  Biiil  A.  0-  did  ilficrwatd^i  ■»  wit,  on*  tec.  at*^ 
:.  IT)  purmiance  'of  the  n^itt  itraviso,  lUHlortiic  said  leltei 
(Miciii,  iif  ,111  luUi'utiicDt  in  wi-iiing  tihder  liii  J.iaiti]  ami  m:uI|  parlicu> 
Urijr  describe  anil  a*c:vnuin  llie  nuturi:  uf  his  oaid  iiivutUid,  aiid  in 
Vliat  manner  Ilic  suiiiu  wus  to  tie  \uid  inir^ht  be  pcrfui-nicd,  aod  did  af- 
id-w Willis,  aud  iviiliiii  uiic  calendar  moiitli  nuxl.  utid  imincaUluly  it\er 
(lucc  uf  lite  Buid  kucra  patent,  tii  wit,  on,  Sec.  cutitc  ibc  said  tn- 
■  uinrin  in  writing  to  bo  enrolled  in  his  sniil  Majesty's  High  Court 
I  r  l>nnccry,  at  WeatmtnHtcr,  in  ihc  county  of  Middlesex.     As  by  the 
I      I  rd  of  tbu  said  instrument  in  writing  now  rcmninin);  of  record  in 

I-  >ixid  high  court  of  chani^cry  more  fully  appears,  (o)  And  the  said  Anupimod 
A,  H.  nnd  C.  D.  further  say,  that  tlic  said  A.  B.  udcrvTarils  and  bcfort  ^(,ij^_^fj 
the  committing  of  the  several  )>rievancea  hereafter  mentioned,  lo  wit.  hitcrci 
on,  Sec.  at,  Sic.  aforesaid,  by  a  ccrtiiin  indcniure,  tlien  and  there  made 
between  the  said  A.  D.  of  the  one  part,  and  the  said  C.  D.  of  the  other 
f|uirt,  whicli  &aid  inilenture,  sealed  with  the  acul^  of  tfic  nid  A.  B.  anil 
C.  D.  respectively,  ibey  the  said  A.  B.  and  C.  D.  now  bring  here  iitio 
ojiin,  the  diitc  v'hcreuf  it  ihc  day  and  year  last  uforesaid,  fur  ibe  con- 
aiderotions  ibertin  mentioned,  did  amung&t  other  tbJni^fl,  aHigtii  tions- 
icr,  and  Mt  over  untu  the  said  C  D.  nnc  moiety  oft  Sec  fi/n/c  lAe 
mardB  of  ihc  ainsnmrnt  ]  As  by  ihc  said  indenture,  reference  being 
thcrcuDlo  hml,  will,  anKji-^Ht  uiber  things,  more  fully  and  at  large  ap- 
pcar.  And  the  aaid  A.  B.  and  C.  D.  further  suy,  that  the  said  A.  B. 
did  always,  from  the  time  of  the  making  tlie  said  letters  paiintas 
aforesaid,  until  the  making  of  the  snid  indenture,  by  himself,  his  dcpu- 
lics,  aervams,  and  agents  in  that  behalf,  make,  use,  exercise,  and  vend 
hi*  Mid  invention,  to  wit,  at,  Ecc.  aforesaid,  [and  that  they  llie  said  A. 
U-  and  C,  D.  have  always,  from  the  tinie  of  making  the  said  indenture 
hitherto,  by  themselves,  thsir  depuiies,  servants,  and  agents  made, 
used,  exercised,  and  vended  the  said  invention  to  their  great  advan- 
tage and  protit,  to  wit,  at,  Sec.  aforesuid  (/i)].  Yet  the  said  Ii.  F, 
'well  knowing  the  premises,  but  cuniriving,  and  wrongfully  and  iiiju-  [• 
rioiuly  mteiiding  to  injure  the  said  A.  B.  and  C.  D.  and  to  deprive 
tliciD  of  the  profits,  benefits,  and  advantdgcs  which  they  might  and 
otherwise  would  have  diriued  and  acquired  from  the  tnaking,  usbig, 
exercising,  anil  vending  of  the  said  invention,  after  'hi-  m.>dting  of  (be 
said  letters  patent,  and  of  the  said  indenture,  and  wiiliui  (be  said  (erm 
of  years  in  the  said  le((ers  patent  mentioned,  to  wit,  on,  ice.  and  on 
divers  otlicr  djys  and  limes  beiwein  that  day  and  the  day  of  estiibit* 


VKCtiRATIOKB  II*  CU 

tawvuaxno  in^  this  bill,  la  wit,  on,  &c.  and  witbin  thai  part  of  ihe  Qlilleil  klDg< 

of  CJrrat  Britain  antl  Irduiid  called  Englimd,  to  nit,  at,  G(c.  urorekiudi 
untflwrullj-  and  unjusily,  without  the  kavc  or  licence,  and  a);uiust  llic 
will  oFthe  Mid  A.  B.  ntid  C.  D.  or  cUhcr  of  ilietn,  made  and  sold  di- 

>er(i,  lo  wit,  — ^  ijj  iniilntion  o(  the  luid  invcitiion  <if  the  Mid  A,  D. 

fis  Hrureaaid,  [in  brcuch  of  thu  H^id  letters  patent,  und  against  the  pii- 
vilege  so  granted  to  the  said  A.  B.  and  his  assigns  ua  aroreMtd,  wl»crt!- 
tiy  the  naid  A.  B.  and  C.  D.  have  been  und  are  greatly  injurc<I  iind 
deprived  of  a  great  pan  of  the  profits  and  adviiiiiai;ca  nhlch  tiicy 
might  and  ailicrwiw  would  have  derived  and  acquired  from  the  «al " 
InvcmioB,  to  wit|  at,  Sec.  aforesaid  (y)-J 

^ffwid  emint.      And  the  said  A.  B.  and  C.  D.  further  say,  lliat  the  said  [A-  B,  9 
-M.'"*mll*ftf    '"^'"R  *"*^''  iiivenior,  and  the  said  letters  patent  having  been  so  nia<t« 
s  afuresaidi  and  the  said  inatnimcnt  in  writing  having  been  so  tnada 
and  enrolled  us  aforesaidr  and  ihe  said  indenture  having  been  so  lUado 
as  aforesaid,  and  the  said  invention  having  been  bo  made,  uscdi  excr> 
ciscd,  and  vended  by  ihc  said  A.  B.  and  C.  D.  as  aforcsaidi  he  th« 
said  (r)3  E.  r>  well  linowing  [he  premises,  but  further  contriving  a&^V  I 
intending  as  aforesaid,  &f\cr  the  making  'of  the  said  letters  patent  and 
ol  the  said  indenture,  and  within  the  said  icrm  of  years  in  the  said    | 
Idlers  patent  mentioned,  lo  wit,  on,  Sec.  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhibiiing  this  bill  bt    ' 
England  aforesaid,  lo  wit,  nt.  Etc.  aforesaid,  unlawfully  and  unjustly, 
and  without  the  leave  or  licence,  and  against  the  will  of  (he  satd  A.  B. 

and  C.  D.  madr  divers,  to  wit, ,  t  on  the  said  improved  plnii 

and  in  imitation  of  tlie  suid  invention  of  ihc  said  A  B.  in  breach  of  iha 
S3Jd  letters  patent,  and  against  the  privilege  so  granted  to  the  said  A- 
D.  and  his  assigns  as  aforesaid.  Whereby  the  said  A.  B.  and  C.  D^., 
have  been  and  are  greatly  injured,  and  have  lost  and  been  deprived  a 
divers  great  gains  and  profiLs  which  they  migjit,  and  otherwise  would 
have  derived  and  acquired  from  tlic  said  invention,  to  wit,  at.  Sec.  afotc- 
said. 


TAe  othrr  counts  vary  frtim  the  second  only  i 
f  morcln,  iTitlead  of  the  roorrf  in  italics  :— 


inxeriion  a/  Ate   i 
dunf,  <*  v»td  and  \ 


Sometimes,    instend    of   the    in  ihe  fini  cnunt,  as  between  ibe  . 
witliia    the  brackets,  ihe     bracltets,  but  that  s 
precedent  runs  thus  i  "   and  thereby 


hindered  and  prevented  ihe  snid  A. 
B.  in  Ihe  sole  use,  exercisr,  and  en- 
joymeni  thereol,  to  wit,  ai,  Itc.afurc- 
said." 
(f)  The  second  and  subsequent 
e  as  above. 


(s)  In  a  declaratinn  settled  by  a 
very  eminent  iileadcr,  ilic  seomd 
count  was  MCiiilar  to  llie  above  at  Ear 
as  the  t,  except  that  it  omitted  th« 
word)  in  tliai  count  wiiliin  ihe  brack- 
ets. At  ihe  t  "Bs  inserted  4 
Iowa,  "  with  certain  improfc 


II.  VOft  TORT!  TO   rXRSORAL   nal>*B'*V- 

pm  in  fmirttr" 4tA  conn/,  <■  rfW  totinlerftit  tkt  mfd  fax-cMfim,   ttf«"i«i 

and  On!  utr  anil  fiut  ht  /iractke." 3(A  coiin/,  «  did  iwitaie  thf  »tiid     '**'"'^ 

lirvrtnioa,  and  did  utr  and  fltU  ia  firarticr."     ■       6iA  couni,  "  rfijf 
imitatf  in  /.efx  ihr  laid  (ii-rritrt&B,  and  did w»r  and  flul  lii  /imttitr" 
-  —  Sotne  of  t/i^rr  roum»  maij  br  omilitd  or  oiArrt  tntrrted,  accord- 
ing to  ihefiini  ijf  tilth  fiariieular  coir. 

•f  CommrncfM^ii/  a*  ante,  98?.]— Per  that  whereas  the  ealil  A  B.  Commmi 
btretbfore,  to  wil,  en,  Sec.  at,  tec.  was  bwfultf  possf.Riicii,  di  of  hks  own  °' 
property  (u),  of  ceituin  cuttle,  deecli,  bonds,  billa  of  exchange,  promts- drcila.  In 
•ory  itoies,  bank  tiotesi  securities  for  money,  good*,  anil  cbaaclt,  to  ^^^  " 
wit,  ten  horacH,  ten  mares,  ten  geldini;^.  icn  bulls,  ten  cgwi,  kc.  [«rjt.  i«,ipt^n 
tng  lAe  d^irrinl  denrifltien  nf  tht  ratrir]  and  a  cen^n  IndcotuK  of"*^8°°^fl 
release,  bearing  date  the  ■  —  day  of  '  — ,  porponingiobc  madc^*'*'*' 
beinccn  E.  F.  of  the  one  part,  and  G.  H.  of  ibc  other  part,  nnd  pur-  "'5^^ 
porting  to  be  a  conveyance  from  the  said  E.  F.  lo  the  toid  G,  IL  of 
cen^tn  tcnemcnis  therein  meniioned,  and  a  certain  Otb«r  deed,  pur- 
porting  to  he  n  morcgnge  of  ccrtuin  tetietnents  by  the  tdid  £.  F.  to  llio 

wmid  G.  H.  and  of  a  certain  indenture  of  lesne  (^),  bearing  rfalc,  &c. 
Rod  made  between  one  Ji  K.  of  the  first  part,  and  one  L.  M>  of  Uie 
Other  part,  by  which  said  laitt- mentioned  indenture  the  «a!d  J.  K.  de- 
mised to  the  said  L.  M.  certain  tenements  therein  mcniioDcdi  for  a  cer- 
lain  term  therein  also  mentioned,  and  yet  unexpired,  and  a  certaio 
willing  obligatory,  .commonly  called  o  bond,  sealed  with  the  seal  ofBMid. 
«oe  N,  O.  whereby  the  said  N.  O.  became  bound  to  the  said  A.  B  in 
the  penal  sum  of  J., loo,  and  then  and  still  being  in  full  farce,  [^and  a  Billi. 
certain  bill  of  exchange  in  writing,  made  and  drawn  by  one  E.  I",  up- 
on, and  accepted  by  the  said  C.  D    bearing  date  tl>e day  of 

,  ,  whereby  the  said  E.  p.  requested  the  said  C.  D.  two  months 

liIteT  the  datethereoE,  topay  to  the  said  A.  B.  or  his  order,  the  sum  of 


on  the  conit ruction  thereof  respec- 
tively, which  then  and  there  intend- 
ed to  imitate  and  rewmble.  and  did 
imitate  and  resemble  (he  said  im- 
provement BO  invenied  by  the  said  A. 
tl.  at  aibretsaid,  whereby,  Uc."  Con- 
clusion as  in  the  above  second  count. 
The  third  count  stated,  thai  the  de- 
fendant "  did  counterfeit  and  resem- 
ble:.'' The  fourth  count,  "  with  part 
of,  Wc."  The  fifvh  count,  "  did  imi- 
tate in  part,  and  did  make  a  rertain 
addition  to  the  said  invention,  where, 
by  to  pretend  hlmwlf  the  inventor 
and  deviser  thereof,  and  did  then  and 
there  put  in  practice  the  sotrt  imiia- 
thm,  in  part  witli  such  additiuns  as 


aforesaid,  whereby,  tTc." 

{()  As  to  the  action  of  trover  in 
general,  ante,  vol.  I.  Ind.  Trover.  3 
Sauncl.  *?.  D.  Bftc.  Ab.  (it.  Trover.  C. 
D.  Action  on  the  Case,  Trover  ;  and 
ante.  Detinue,  384,3,  6. 

(u)  As  to  this  allegation,  7  T.  R. 
394.  399.  3  Saund.47.  i.  k.  In  Sclwyn. 
N .  I',  isi  edit.  1 157.  note  It),  it  is  said 
that  Uie  omission  is  aided  by  verdict, 
but  not  by  judgment  by  default. 

(x)  It  is  not  necesnry  tn  state  the 
date  of  the  deed,  1  Wiu.  ii6.  B»c. 
Ab.  Trover.  F.  1.  B.  N.  F.  37.  U. 
Kaym.  S76.  dUk.  €54. 

(y)    See  Jto 
Woo 


— ,j 7ni  ti  ceflFiin "i^cr  bTlt  of excTiahgc,  acccpieiHiyrfl** 
D-  for  the  pnj^mcnt  by  him  0\c  suid  C.  U.  of  a  ccruiiit  KUtn  of  a 

1«  wit,  ihe  Slim  of  /'■ 1  ol  a  certuiii  ilay  theivlri  inonibtuicQ 

now  (lut  ;  ami  a  cevuin  pratiiisatiry  note,  iit  wrlUngi  mude  &i)il  ^t«Wl 
pX  one  v..  r.  whert-hj-  he  the  said  E.  F,  iiromued  to  pay  lo  ilio  nud  A. 
11.  Of  hi*  crdtr,  a  cenuin  sum  of  money,  lu  wil,  the  sum  of  /.,- 
a  ocrtaid  lime  lu:rcin  menuoned.  and  tiuw  pnu;  enci  divcn,  id  wit,  five 
iiuutofthc  Governor  uimI  Company  of  the  Bank  of  Englanili  comnwn- 
ly  ullcil  a  bank  Dotc,  for  the  pHynicnl  of  t]ic  sum  ut  L.5  each ;  nixj 
(jivtn,  lu  Kit,  twenty  plcctit  of  the  current  cuin  of  ihb  realm,  citUed 
gtltni'U,  (or,  "  Anff-guirieot,  »evc»'ihUliiig pircct,  croons,  Aaj/'-cn 
MJiiSin^,  §c.)i  cnil  itivcr»,  to  wit)  twenty  tablc>i  iwciuy  chairs 
(^tpetifying  the  goads,  and  avoiding  any  re/ieliliOH  qf  Ihe  i 
and  ^ficrlAifig-  each  «*  ij'.nrrally  an  jioskAU^  fimifling  (Af  vrnU 
"  mahagantj,  lilvrr,  ijfc." — AVf    T^dd'e  Prac.  3d  ediV.  360, — ^i 

S3s.)of  grcrtTjIue.  |i>  wit,  of  the  \-aIuc  nf  i., ,  of  lawful  ii  _^ 

Great  Brituin.  And  btiuj;  so  jwistascd  tlitri:uf,  hc'liic  fiaid  A.  Dt 
afterwards,  to  wit,  on  liie  ilay  and  yujr  first  alio ve-mai lion ed,  at,  &e. 
aforc&aid,  casually  lost  the  said  cattk-,  deeds,  bondsi  bUU  of  vxchuiigc«' 
promissory  nntes,  bank  notCH,  seCiirities  for  mouey,  and  rooD^^ 
gooda.  and  chattels,  out  of  hia  possession  ;  and  the  same  aTicrwards,  tQ 
wil,  on,  8ec.  last  aforesaid,  at.  Sec.  aforesaid,  rame  to  the  possession  rf 
the  said  C.  D.  by  fijiding.  Vet  the  said  C,  D.  well  knowing  the  eaid 
calilc,  deeds,  bonds,  hills  of  exchange,  promissory  notes,  bsmk  tiote^ 
securities  for  toonty,  money,  goods,  and  chattels  "to  be  the  property  ^ 
the  said  A<  It-  and  of  right  to  belong  and  appertain  to  him,  but  contiiT- 
ing,  and  fraudidently  intending,  crafuly  and  subtly  to  deceive  and  de- 
fraud the  said  A.  B.  in  this  behalf,  Hath  not  as  yet  delivered  the  kdU 
cattle,  deeds,  bonds,  bills  nf  exchange,  promissory  notes,  bank  not 
securities  for  money,  money,  goods,  and  clmiels,  or  any  or  elthw  g 
them,  or  any  jiart  thereof,  to  (he  said  A.  B.  although  of^n  rA|ueUi 
'so  to  do,  and  haili  hitherto  wholly  rcruscd  <0  to  do,  snd  afierwardS)  lb 
wit,  un,  be.  aforesnid,  at,  he.  aforesaid,  converted  and  disposed  of  ttm 
said  cattle,  deeds,  bonds,  hills  of  exchange,  promissory  notes,  bank 
notes,  (.ecuriiies  for  money,  tnoney,  goods,  and  chattels,  to  his  own  ui 
To  tlic  damage,  Sec.  {^Conclude  as  ante,  287.] 

..  {Commmteinent  at  ante,  BO.] — For  that  whereas  tbc  said  E.  F.  be-  ' 

Ml  waul       '""^^  ''^  became  a  bankrupt,  to  wil,  on,  iifc.  at,  igc.  was  lawfully  pos- 
kinknipt'd  aesscd  of,  fcc.  \_iilate  the  fircpnriy  an  in  ihc  !aal  /ircecdtni']  of  greaf 


(zj  This  has  been  the  a&nal  de-  this  realm,  called  shillings,  of  the  mo- 

kcrlptian.    Money,  in  an  indictment,  neys  and  cliniteU  of  the  uid  A. 

!■  now  dcecriljed  iliiw,  "  whh  fnrce  then  and  there  being  (uund,  CcloBieus- 

_aud  urinB,  ai,  jjc.  aJBht  pieceii  ol  ino-  iy  did  steal,  lake,  and  can;  b 


-nine,  (o  ii\:,  of  the  ralvrttF  L^ 

tic  iIm  taiil  E  F.  sftenvurdu,  ai»l  before  he 


.1.1,  . 


.  afotcsaidi 


■sMon,  and  llic  saotc  af(cr".r»i*i  [in'l  liLfi.rf  \\\<i 

<!^rupi,  tu  wii,  otii  i(C.  kTorciaidi  thitre  oiiuct'i 

.     ,  ..ut  C,  D.  by  finding.    Yet  llit  saJd  C.  D.  well 

.  .1  ii;t;  ilic  :-.-iil  r,fK.,l-,  and  chBitela  to  lic  ilic  proiicrty  of  tbt  said  E. 

'     •■■■  I'jic  be  bi'cdTne  u  bankrupt,  aail  of  i-it;Iit  to  bcloug  and  appcruia 

ii'  mitt  A.  U.  a»  assignee  aa  aforesaid,  after  Die  said  batikru[Hty  ; 

'I'liiriviiti;  ind  fruudulcntly  intending  to  injure  the  said  E<  1*.  I)C' 

1  ■:■-    Hi-  (iec3n>c  a  bankrupt,  and  the  auid  A.  It.  m  uNKignce  as  ofure- 

.  aiice  the  »aid  bunlcnjplcy  in  tikis  beli'lf,  hatli  not)  nltlioogh  often 

r  -  1 ,1-  stcd  so  to  do,  M  yet  dclivcrcil  (n  them,  or  cither  of  IheUi]  tlio 

--.    :  i;ood5  and  cbattels,  or  any  or  ellbcr  of  titcni,  or  any  [>ari  thereof) 

L'j'  h:iih  hithcrlo  uholty  neglected  and  refused  ao  lu  do,  and  afier- 

ujidi,  and  since  the  snid  bBnknil>tcy,  lo  wit,  on,  &c.  convened,  anil 

dIspOMd  llicrcof  to  Itis  own  use,  to  wit,  at,  ice.  atorei>aiil. 

Alid  wbereaa  daa  the  said  A.  B.  as  such  aisigDce  as  aforcfiald,  al^er  ScoMid  e 
t'l^'  ^lid  li.  F   became  a  bankrupt,  to  wil,  on,  &c  at,  kc.  nforesa 
>  ..  ■  Ir.wfutly  possessed  of  Leituin  other  goodft  and  cbailcls,  lo  wi|,  £ 
[  ■:-.</rtif  ihe  flrnflcrli/  a*  antr^  370,  J.J  of  great  value,  to  wil,  rjt   r'l'.- 
value  of  L. — ,  aa  of  the  property  of  the  »aid  A.  B.  ns  such  n'  -: 
as  alorcuiidi  and  being  so  po^sc^sed  thcrcor,  he  the  said  A-  I' 
mrds,  to  wit,  on,  &c.  last  atbrcsaid,  *ai,  &c.  nfoi-esaid,  cai.ii:illy  I'  < 
•aid  laKl-mtniioiied  goods  and  chattels  out  »(  bis  poMtasion,  and  i:ic! 
■ame  aflcrwui'ds,  to  wtli  on,  kc.  last  aforesaid,  at,  U.c,  aforetatd,  eamo 
to  the  possession  (if  the  said  C.  D.  by  Cnding.  Yet  the  aaJd  C  D.  wed 
ki.oM'ing  the  suid  last-mentioned  goods  and  chattels  to  be  the  progeny 
i<:  li.e  said  A-  B.  and  of  right  to  belong  and  appertain  to  him  as  such 
...M.^nee  as  ufcirotaid,  but  contriving,  and  fraudulently  intending  to 
injure  the  >>aid  A.  B.  as  fueh  asMgnce  as  aforesaid  iu  thin  behalf,  badi 
ftot,  atthou_,h  often  requested  ao  lu  do,  delivered  the  said  goods  and 
chattels,  Of  any  or  cither  of  them,  or  any  part  thereof,  to  the  said  A> 
B.  bm  hatti  hitherto  wholly  neglected  and  refused  so  to  do,  and  ntter- 
watds,  lo  wit,  on,  Sec.  last  aforesaid,  at,  Ecc.  aforesaid,  converted  anil 
dbi]M»tcd  thereof  to  his  own  use.  To  the  danxige  of  ihe  said  A.  B.  os 
9Ucb  HHsignceas  iiforcsaidafi..— ,and  therefore  he  brings  his  suit,  &c. 

TCommcntcmrnt  a»  anr*-,  9S.T — For  that  w  lie  reai  the  said  E.  F.in^y*"*^ 
Iiu  lifetime,  to  wit,  on,  be.  at,  fcc.  was  lawfully  possessed  of  diver'i 
l:  1  'b  and  chattels,  lo  wit,  ice.  [drtcribe  ihr  pru/icrti/  a*  ante,  3?t^  I.J  wttumtaBi 

, . teatatoF  (*)^  ■ 

(u)  As  to  the  cwints  in  trover,  on    blliiy  lo  coitt  on  the  laiicr  count,  see 
the  possCMimi  of  the  tcslatnr,  aui]  of     10  Kxu.  SV:}.  STaiinl- Ilfi.  MultocL'i 


■'BTi  ] 


k  TBovi:!.  or  [[reat  riToe,  to  vit,  or  tlie  value  of  £.— .  oT  ItiMblt  kc.  m.4d 

cnn  propcnyi  and  being  so  posscSMd  thereof,  he  tlie  Mid  E.  F.  ui  hu  1 
lifctiiDCi  afirrwards  to  wit,  on,  &c.  aforeeuid,  at,  be.  nfbreiatil,  cutnUr  1 
loMlbc  «3id  goodtand  ctiAltclsoutof  liii  potscBsioii,  and  ihe  name  afier- 
Viainls,  and  in  lite  lifetime  of  (lie  said  E.  P.  lo  wit,  oii>&c.  afutuald,  al> 
fei:,  afoTCoaid,  came  to  pmscuBion  of  the  said  C  D.  by  Gndiiif;    Yel  il 
uid  C.  U.  »ell  knowing  (he  snid  gontls  and  chattels  lo  be  the  pni 
tlie  sum)  E.  v.  in  his  lifcitmci  and  of  right  lo  belong  and  uppcrt 
the  auid  £.  !•'.  *ln  his  lifetime,  and  to  the  said  A.  D.  a 
afurcMid, alVerihe  detc^BCof  the  said  &-  F.  but  contriving, nndS 
lently  IntenJtnp;  crttftily  und  subtly  (o  deceive  and  defraud  ib^M 
F.  in  hia  llfctinic,  and  ihe  suid  A.  B.  as  executor  as  aforcsaidQ 
the  death  of  the  said  E.  r.  in  this  behalf,  did  not  deliver  the  6 
and  clittltcia,  or  auy  of  them,  or  any  pan  thereof,  to  the  said  £ 
his  lifelinic,  nor  hath  he  as  yet  delivered  the  same,  or  any  of  II 
any  part  ihcrcori  to  the  said  A.  B.  executor  as  aforesuid.  » 
.  death  of  tlic  uid  £.  V   (although  ofun  rcrjuesied  so  to  dof)  and  he^ 
-  ihc  wiid  C.  D.  afterwards,  and  in  the  lifeiime  of  the  said  E,  F.  to  wit,   ' 
on,  £cc.  aforesaid,  at,  &c.  aloieaaid,  converted  und  ilisposcd  of  the  s«k1 
goods  and  chattels  to  his  own  use. 


I        [irficn  (ftr  trover  was  in  Ihr  lifetime  q/  [he  letfalor,  but  the  romfTf,  J 

'  lion  ({fur  /tit  dealA,  the  count  runt  as  above  lo  the  elattmenl  <jf  thr  e 

,.  ■HfTjien,  ai  Ihc  f,  and  then  a»  /ollo-wa  .-] — "  And  the  said  C  B.  i  " 

wards  and  after  the  ilcatli  of  the  said  E.  F.  to  wit, on,  &c.  Bt,&c.  i 

said,  converted  anil  disposed  of  the  auid  gouds  and  chattels  to  biftoi 


'-        And  whereas  also  the  said  A.  B.  as  executor  as  aforesaid,  \ 
wards,  and  after  ihe  death  of  the  said  E.  I",  to  wit,  on,  Etc  at,  fc^^jj 

i'a  lawl'uliy  possessed  of  divers  oiher  goods  and  chattels,  tg  wit,  icc^^ 
scrihe  Ihr  fin/ierli/ asante,  3T0,  1.]  of  greatreluc,  to  wit,  of  the  • 

of-/-. ,  of  lawful,  Stc,  us  of  his  property  as  such  executor  as  alone-, 

aajd,  and  being  so  possessed  thereof,  he  the  said  A.  B-  aflcrwarda,  l». 


277.  3  B.  and  P.  SiS.  3  B,  ar.d  P.  1 1 
Tidd's  Prac.  S93.  It  is  in  general  i\. 
ficlCnt  to  hmert  in  the  dtclaration  i) 
above  ccmni  and  the  next  but  imc 
see  3  Sntintl.  4T.  k.  JO  E,is(.  593. 
TaUnl.  Itfi.  Indeed  when  the  convc 
sloii  hak  tjreii  since  the  death,  the  In 
count  will  Miffice.  2  Suuiid.  U6. 
( i'  I  "i'hn  ( ■  .ml,  thi.ugh  winictltn 

I  'he  next  will  lu^    sel 


(c)  The  property  of  the  sopd*-.  j 
draws  to  it  a  poaicssifin  in  law,  then)-,  f 
fore  an  executor  may  declare  *vi  till,  - 
own  posteskion  "  aj  r.z'<'cu/or.*'thougti 
iit  fact  he  never  has  had  piMsr^vioa  j 
SSautid.  47.k    10Eas(.293.  STHUit. 
tie.  See  the  nnic,  ante,  371  n-  a. ;  as  * 
in  this  count  in  general,  3  Saond.  47.    i 
k.  The  executor  must,  In  au|ipor[  of  . 
ihiu  pount  tipnn  the  trial,  [Wtrve  h(iii>.^   _ 
be  executor,  by  produdiq^lba.^  I 


Itk,  cm,  Sec.  afciresaicl,  at,  &c.  aforesaid,  catually  lt>»  ibo  suid  last-nvcn-  n>  t 
ttonod  Koods  and  chattcla  out  *of  bis  pfrsRcstion,  and  the  miuc  then  [  ■ 
and  Ibere  came  to  the  posscsUon  or  ihc  said  C  D.  by  finding.  Yvt  tb« 
■aid  C.  D.  wdl  kniiwiog  the  said  Uat-menunued  goods  »nd  chattels  (o 
be  the  |)ro|)criy  of  the  said  A.  U-  as  such  Gxecutor  at  afi^rcnald.  und  uf 
t^K')^  t'l '>^""S  "'"'  iippctuiri  to  the  KsiU  A.B.  ax  such  exccuiori  but  cod- 
trivinjf,  nnd  fraudulcutly  iutunditig  to  deceive  and  defraud  the  said  A.B. 
8t  such  executor  m  iiforcsaid  in  thii  bcbalS  hath  nut  as  yet  delivered 
Ihc  Enid  la«i>mcniioncd  goods  and  chattels,  or  any  pan  ihercof,  to  him 
tlic  laid  A.  B.  (although  often  pe(jiiested  so  to  do)  and  hath  hitherto 
wholly  neglected  and  refused)  and  itill  wholly  neglects  and  refuses  go 
to  do,  and  afterwards,  to  nit,  on,  <^c.  last  aforesaid,  at.  ^c.  arorcsnid, 
convened  and  disposed  of  the  said  lasi'memioncd  goods  and  chattels 
lo  his  own  use. — [Conc/uJr,  lo  the  damage  of  ikc  (ilaiiuiff,  "  aa  execu- 
tor," and  with  IhrfirofcTt,  at  ajitc,  95.] 

\_Commrncrmeni  a*  ante,  103,  JJf .]— For  that  whereas  Oic  said  E.  F  By  ■" 
in  his  lifetime,  to  wit,  on,  i^c.  at,  tS'c.  wna  lawfully  po»ses$cd,  as  of  l>is  f],,|  ^ 
ourn  property,  of  divers  goods  and  chatieta,  to  vfit,  Wr.  of  great  value  iiite«t»t«^^ 

[dcttribe  the  riraf,erty,aa  ante,  3Tu,  I.]  lo  wil,  of  the  raiiic  of /.. ^pMKuJonq 

and  being  so  possessed,  he  the  said  E.  F.  afterwards,  to  wit,  on,  £?f. 
aforesaid,  at,  U'c.  aforesaid,  casually  lost  the  said  goods  and  chntiels 
out  of  his  possession,  and  the  same  afterwards,  lo  wii,  on,  t^e.  afore- 
said, at,  &C.  aforesaid,  came  to  tlie  possession  of  the  said  C.  D.  by 
finding.  Yet  the  said  C  D.  well  knowing  liic  said  goads  and  challcis 
to  be  the  propeiiy  of  the  said  E.  F.  in  his  lifetime,  nnd  ai  the  time  of 
his  death,  and  after  his  disease,  of  light  to  belong  lo  the  said  A.  B.  as 
administrutor  aforesaid  (to  which  said  A.  B,t  after  the  death  of  the  Granttfad 
■aid  E.  K.  to  wit.  on,  &c,  at,  &c.  aforesaid,  administration  of  all  and  '»'ni«r»t'0«l 
•ingular  the  goods,  chattels,  and  credits  which  were  of  the  said  K.  F. 
deceased,  at  the  time  *of  bia  death,  who  died  intestate,  by  Cbarles,  by  Q* 
Divine  Providence,  Archbishop  of  Canterbury,  I'rimaie  of  all  England 
and  Metropolitan,  in  due  form  of  Uw  was  granted  ;)  but  contriving, 
ud  fraudulently  intending  crufiiiy  nnd  subtly  to  deceive  and  dcfritid 
the  said  E.  P.  deceased,  in  his  lifetime,  and  the  said  A.  B.  as  admin- 
iatralor  as  aforesaid,  since  the  de;>ih  of  the  said  E.  F.  in  this  behnlf, 
did  not  deliver  the  said  goods  and  chattels,  or  any  of  them,  or  any  pan 
therciif,  to  the  said  E.  F.  in  his  lifetime,  nor  bath  he  u  yet  Jclivcrcd 
the  tame,  or  any  of  them,  or  any  part  thereof,  to  the  said  A-  B.  ad- 
mlnistrutbr  at  aforesaid,  since  the  deatli  of  the  said  E.  F.  although 
.Irin  reqiiested  hu  to  dot.    And  the  said  C.  D.  aderwards,  and  in  thti 


I 


('/)  As  to  the  coants  on  the  iitft'    executrix  or  adminisirairix ;  t  Salt 
totn  and  the  admiiilMrators  pontes-    1 14.  1  L\l  £nt.  70-  Bac.  Ab.  Uetioue, 
•kMitod  the  cnsti,  ante,  373.  ti.a.  3    A. 
Saond.  1,8.  n.  2-  by  baron  and  frmr, 

L.II.  -'  S 


liratime  orilic  said  ti.  F.  to  i 
converted  and  ilUposcdorihe 


ii,  on.  Etc.  afbresnld.  at,  Sec.  afaresalq 
uii]  goods  and  diattcla  to  his  onn  U 


n  thr  liftlimro/the  inlf  tale,  tut  tht 

,  to  the  alatfmml  i^  tht  J 


ml,      [  H'hen  thf  trurer  wan  t 
Mjg^'^*»«  Afi"-  W*  draih,  tht  f 

ntiUic, tnil  ean-t^trtwn,  ei  Ihf  \,  and  tJltn  aa  follows  :] — And  ihe  wid  C  D.  bTicI^I 
mreniKMi  sT-  wards,  and  wlter  the  death  of  the  said  H.  V.  to  wit,  on,  kc.  aforenidf  1 
^  Hi,  Ecc.  o  fore  said,  converted  uiid  dUposcdof  the  said  goods  ondcbalteltl 

to  his  own  use. 


I  iiift]  eoiint        And  whereas  also  the  said  E.  F.  in  his  lifetime,  to  wit,  on.  &c  a 
altM-tUohitei.  ■*'*!•  *•'  *"^  aforesaid,  was  lawfully  possessed  of  diver»  other  goodsl 
■•deuh,     and  chattels,  to  wit)&c.  [_ilrHertbf  the  fimficriy  ni  ante,  liTO,  l.Jof  gml^ 
valge,  to  wit,  {(C.  as  of  his  own  properly,  and  being  so  posaened 
ihcreof,  he  the  said  E.  F.  atlcrwards,  lo  wu,  on,  Etc.  aforesaid,  at,  tcc>'  , 
aforcsutd.  died  so  possessed  thereof,  uficr  whose  death,  lo  wit,  on,  tec.  { 
last  aforesaid,  at,  Sjc.  aforesaid,  the  said  goods  and  chaticU  came  to 
the  iwssession  of  the  said  C.  D.  by  finding.  And  afterwards,  to  w 
&c.  at,  Ecc.  administration  was  granted  to  the  said  A-  fi.  iis  afoi^aaidt 
"  Sir  ]      (o*"  if  tl"x  *<■  'fi'  .A"f  caiint,  state  Ihe  adminutraiiOTi  fully,  a»  'unit  ■ 
375.] — Yet  the  said  C.  D.  well  linowing  the  said  goods  and  cbattetft'^ 
to  be  the  property  of  the  said  E-  F.  in  his  lifetime,  and  at  the  time  of  I 
his  death(  and  to  belong  to  the  said  A.  B.  as  administrator  as  aforeaajdj   , 
after  the  death  of  the  said  E.  F.  but  contriving,  he.  to  defraud  the  said 
A.  B-  as  administrator  as  aforesaid,  in  this  behalf,  hath  not  as  yet.  Sec. 

Fourth  count        [Thu  count  i*  similar  to  that  at  tht  atdt  cf  an  executor,  oi»/e,  374^)1 
(111  iHiMMiion  f„  „ii„^  ,i,f  ^Qrd  "  admi'tUirator,"  butead  of  "  executor,"  and  at  Ik^M 
"    "  [fator,  and  genrrat  lirolirrly  of  thr  gaodii  dravis  lo  tt  a  /lotaemon  tn  law,  tht»  cl 
'*''"'*)  '/  '""^  *'  *"P/">''"'^i  though  the  adminhtratoT  may  never  have  had  attit 
'  fionetaeion  s  3  Sound.  47.  t.  ante,  374.  n.  C,J 


l^Commencemrnt  an  ante,  i67.'] — For  that  whereas  the  said  A-  D.lift-.J 
fore  and  at  the  time  of  the  committing  of  the  grievance  hereinal^r^ 


^^y  t^^  the  precedent,  ante,  note,  est  has  been  ptejudiced,  cannot  >it(K  t 

S7*.  n.  b,  port  irespaBs  or  Irnver,  b<il  must  4 

(/)  CBtn.  Dig,  AdminJitratioD,  B.  clare  ■j>eciiily  as  above;  4T.  B-^ 

10.  2  ttol.  Ab.  534.  7  T.  R.9.  Ho*cvet,  in  the  case  uf  trees  | 

^g)  'I'be  general  property  in  goods  cm  down  k  taken  awny  by  a  urat 

draoH  10  il  *  pn^ECSbion  hi  law  bulli-  pending  a  lease,  as  the  intere 

cimt  to  enable  tlie  owner  to  maintain  leswe  remiiins  no  longer  ihl 

trcbp.is^  or  IriAtr,  unleirs  ttie  right  of  tticJMe>>  are  grnwing  Upoa ^ 

pmseuion  be  in  a  third  person,  ai  the  Biins,  the  iuniUord  may  topf 

time  of  the  Injnry  coinplaincCl  of ;  2  pas»  or  trover  ;  ?  T.  B-  13.  ' 

Siiimd.47.n.  But  it  the  rigtiiof  po»iic».  TrespaiiB,  a  pi  10.  4  Le(nb-ltt>;| 


.;nS|iinrti  Vf  ^S^  . 


m-  tOk   TOUTft  TO   KKAL   rKOH 


ITT   OOHrDKKAL. 


Bftxl  meniioni'd,  was  tlie  owner  ami jjropriplor  of  6tven  ffoaAt  atii]  chM- 
li'lft,  to  wh,  &c.  of  great  v;ilue,  lolfrit,  uf  ihn  Tatue  nf  /-  — ,  and  nrhicli 
»dd  gw>(!&  sii<]  chattels  hac)  liccn  and  tvere  befun-  then  let  tu  tiire  id 
one  E.  !'■  for  a  certain  term  t)ien  (o  come  Rfld  unexp'ireil,  and  tW  itamu 
■were  then  in  ihc  possession  of  the  Bait!  E.  T.  UliJir  and  \iy  virtue  of 
the  said  Ictlin^,  to  wit,  at,  &c.  Yci  the  mW  C  D  well  knawtng  llvo 
l.Lrini^cB,but  conti'iviiiK  and  wrongfully  and  iinjusily  intending  to  in- 
.  prejudice,  and  aggrieve  the  snid  A.  D.  in  his  rcver<>ionBTj  inter- 
I  .inrl  propeity  in  tlie  said  j^oods  and  chatii'ls,  and  to  dcpiive  him  of 
tlic  benefit  and  advantage  thereof,  whilst  the  mid  A.  B.  *so  was  the  ow- 
ner and  prupi'ieior  of  the  aaid  gtiudit  aud  chatieh,  and  whilst  the  samo 
ivere  so  let  to  and  in  the  jxisscBsion  uf  the  vaid  £.  F.  as  aforesaid,  to 
wit,  on,  ttc.  at,  kc.  aforesaid,  wrongfulty  and  unjUMty  seized  and  tonk 
the  aaid  goods  and  cbaliela  of  the  said  A.  D-  from  and  out  of  the  pos- 
anteion  of  the  said  F..  K-  and  converted  and  ahsotutcly  sold  and  dispu- 
ted thereof  to  his  own  use.  \_MiI  a  eouut  Iti  trover,  and  concluJi-  nv 
«n«. J870 


ni.  FOn  TORTS  TO  BEJL  PSOFSArr  CORPOREAL. 

[CoBinii*nrrrarnf  at  nntcy  387.     The  venue  U  loealyante,  vol.  i.  fndex,  Fortl. 
ftnui-,^ — For  that  whercai  the  said  A.  B.  before  and  at  the  time  of  Oic*"^?"    .ja 
cominitling  of  the  grievance  hereinafter  nest  mentioned,  wa»  and  from  ~ 

tbence  hitherto  hath  been,  and  still  is,  lawfully  lioateued(i)  of  a  certain 


(A)  See  the  precedents  of  declara- 
tiMiH  for  different  nuisances  to  houses 
In  piiHsessioo.  fl  W'erlw.  End.  62.  3 
l.d.  Ri>ym.  259.  Lil  Ent.  81,  3.  Mixl 
Rni.  143.  UG. ;  for  erecting  a  imith's 
shop,  1  Lutw.  1/3. ;  hy  undermining  a 
liou»e,3  H.B.  2Cr.  2Saund.397.:  for 
oinlrucling  an  entrance  to  a  house,  4 
T  B  794.  Astoihclaw.seeCom  Dig. 
Action  Cane  for  a  Nuiiance.  Injury  to 
prospect  it  no  ^n^ad  of  octiun,  9  Co. 
5H.  The  persfm  in  actual  po»>srssi'>n, 
whether  lawfully  or  not,  may  bnpporl 
(hisaci)oiiagVinsi  a  wrongdoer,! East. 
a+k  1  Show,  7.  n.  ft.  Cm.  Car.  325. 
A  lundloi^J  may  also  sue  for  an  injury 
during  tliB tenancy. Com.  Dig.  Aciion 
Crtf*  Nnlsancei  B.  but  the  form  uf 
the  ilcctaration  will  in  such  ka^v  be 
diBereut  i  ace  the  precedents,  fioH, 
SB^WKie  Went w.  its.    The  Wlion 


made  or  cnniinued  the  nuisance,  Corn- 
Dig.  Action  Nuisance,  B.  1  B.  El  P. 
404.  and  generally  against  the  occu- 
pier of  the  adjciining  preminei,  4  T. 
K.  318.  3  H.  B.  350.  Or  it  mar  be 
against  the  lessor  ior  a  nuisance 
erected  by  him,  and  crmiitined  by  Ida 
tenant,  2  Salk.  4fia  IJMod.fiSS. 
(i)  PossciisiDii  in  fuel  is  KufTlclent, 

1  East.  304.  4  T.  R.  riS.  1  SItow.  7. 
n,  a. ;  and  (he  term  "lawful"  is  unne- 
cessary. S  East.  Tia ;  and  it  in  impr«» 
per  lo  declare  on  a  seimo  In  (uf,  or 
mherwise  to  state  Ihe  plaintiff's  (iilej 

2  Saund.  ll.J.  a.  n.  1.  C.  D.  Plcatjcr, 
C.  39.  and  ante,  vnL. !.  Index,  tit. Ti- 
tle and  Declaration.  If  B  'itic  Ijr  s(a* 
ted.  and  it  appear  m  be  intuRicient, 
the  declaration  will  be  dcmarrable  ; 
2  Ul.  Rviym.  1228.  Salk.  361. ;  and  it 
Duut  be  prnved  at  »ut«li 


n)«Muaite  *or  dirdlini^-tiouiic,  witli  tlic  sppnrtenancesi&ittiBteflnJb 
loRati&c  (^')iii  wliichaaid  meBsuageordweUing-housc.durin^Bll  thol 
ei'He  abi-evii't,  llivre  were,  nml  biiII  of  riglit  ouj-ht  lo  be,  {*)  direr*,  lol 
•  it,  iwn  ancient  (/)  windowi  llirough  which  the  lignl  and  wr,  dnriopa 
all  ihc  time  aroresaiii,  ought  to  have  entered,  and  aiiU  of  right  ought  j 
10  emcr  imo  the  said  mpsstiagc  or  clwclling-hoiisc,  for  the  cottTtnient] 
I  wliuleitomc  u«c,  occupulion.  anil  en  joy  mem.  thereof.  Yd  the  uidi 
*  C.  D.  well  knowing  liic  premises,  but  contriving,  and  wroitgfully  and  I 
Xjnjtiiily  intending  to  injure  the  said  A.  B.  and  to  deprive  him  of  dwl 
use,  Veneiit,  nnd  enjoyment  of  ibc  »aid  windows,  and  lo  annoy  nnd  iB'9 
tommodc  him  in  the  use,  possession  and  enjoymeot  of  the  uid  t 
MinKC  or  dwelling-house,  with  the  appurieimnces,  hcrctororc,  to  wit,  on,  I 
&c.  (»i)  wrongfully  and  injurioualyt  erected  nnd  rotard,  and  caused  and  f 
prntttrcd  to  be  cicctcd  and  raised,  a  certain  wall  and  building,  (n)  n 
to  llic  said  windows,  and  wrongfully  ami  injuriously  kept  nnd  contina-l 
cd  ihc  said  wall  and  building  so  ertcted  and  madCj  for  a  long  space  of^ 
titnr,  to  wii,  front  the  day  and  year  aforesaid,  hitherto  (o.)  By  n 
"of  which  said  pi-emisesihc  said  mcBauage  or  dwelling-house,  with  the 
appurtenances,  during  all  Uic  time  aEbrc^aiil,  was,  and  still  is,  greal|)r 
darkened,  and  the  light  anil  air  were  and  are  hindered  and  prevented  . 
from  earning  and  entering  inin  siui  through  th«  said  winilows  int 
said  messuage  or  dwelling-hdh5c,  and  the  sanie  huth  thereby  been  ren-  j 
dercd  and  ta  cl'ise,  imconifortabk,  unwholesome,  and  unlit  for  hablui»  J 
tJon,  and  the  said  A.  B.  halh  thereby  been  and  still  is  greatly  annoyed  1 
and  incommoded  in  the  use,  possession  and  enjoyment  of  hia  st 


U  )  The  vefi-tr  U  l™:al.  Cm.  Dig. 
Acllnn.  N. ;  but  it  >■•  nui  nece*aury  tn 
give  n  Inr.al  drscripiinn  of  the  nul- 
mnce ;  S  East.  497.  ti  East.  226.  1 
Taunt.  S79. 

((■)  Thi*  it  a  efficient  slalemenl  of 
the  right,  1  Shnw.  7.  2  Saund.  1 13,  b. 

(/)  It  is  uiuiil  to  insert  the  word 
"anui-nt,"  but  il  Is  unnrcessnry  ; 
Com.  Uie-  Acuon  Nuisance,  E.  1.  1 
Show.  7.  Lil.Bnt.  61,  83.  3  S:,iind, 
119.b.  lU.  Twentj  years  uninirr- 
rupted  u-te  of  (he  window!  Is  suflir 
cioit  E  3  T.  R.  159.  6  Vmv.  ElS.  4  E-p. 
Rep.  70,  71,  SSauiid.  irj.  n.  3.  11 
Eail.573. 

(id)  The  day  is  nm  maiefial,  Cio. 
£li«.I^>I.  1  S.'iund.  3i.  a. 

(ij)  Il  n  nnl  ikCCCBSarv  to  allege 
tbai  thcbullding  was  nn  a  new  fuuti' 
datiod :  ihnagh  in  Lrndim  a  penon 
may  build  upDn  an  ancient  fi>undiitlon 


againM  the  liRhls  nf  another;  VeJe.^ 
21),  316  lRoll.55S.  lBuTt.3«.  i 
Co.  ifl.  b.  If  the  ii.ode  in  wbieti  ifcS 
ijijiiry  were  cnmmitied  bednubtft^l 
add  a  count  generally  for  ntMlrDClinf  -ij 
die  light,  without  Slating  ilie  me 
■nd  which  will  b«'  sufficient :  3  L 
13.  Cro.Jtc.  606.  Wille*.J7r.  1^.1 
and  P.  180-  Ld.Raym.  413. 

(.i) It)  some  cases  thU  nd^^iif  cje/Mi 
would  be  improper ;  1  Show.  3611. 
Lev.34j  i  andtDAdeclnralinntDtliB^ 
Conimnn  Pleax,  it  * 
lect  here  to  insert  a  particular  da^t , 
bai  in  K.  B.  by  bill,  xhcad/iue  exiHit  i 
is  always  proper,  ag  the  writ  may  bSiJ 
iMiicd  before  the  caulie  of  action  W^V 
crues.  4Ra»t.7i.  rT.H.  4.;  h     " 
all  caaen  il  is  improper  lo  declare  Gar 
damages  which  can  only  hate  nccra^ 
ed  afu-r  the  time  a£,« 
Sanwl.  ley  to 


m-  »0B  TOKTS  TO  SB&I 


riQrCSTY  OOKMBKAU 


Sin{^  or  dwelling -house,  with  tlic  eppuncnancci.    And  Also  bf  tdcbim 

of  \he  premises,,  he  the  aaJd  A.  B.  hath  betn  forced  ukI  obliged,  for  ',o„t_  -_, 

ihc  obtibint;  light  in  hit  st'ui  moi&uagc  or  dwellmg-housCi  to  Uj  ooi 

and  expend  >  Urge  luro  of  money,  to  wit,  the  sum  of  I-       ,  in  and 

■bout  Ibe  raakuig  of  a  skylight  tlierein,  lo  wlt|  W,  he  iforesaid. 

ISfcOnd  eouni   Mme  a»   l/ir  JtraS,  lo   the   tt   anrf  Ifn^n  firoered  at  Sfcond  O 
JoiloKi ;— ^  "  kept  and  continued,  and  caused  to  bo  kept  uud  continued,  J?'  fontin 
•  certain  wall  and  biiitding,  before  then  wronRfully  creeled  and  raised  (o). 
acar  to  the  said  windows,  for  a  long  space  of  time,  to  wit,  hitherto.  By 
xncAos,  ice.     [Conc/udr  at  in  ihr  frtt  rotinf.] 

ForM 


[Commrnerntent  at  ante,  387.  T/ir  vmuf  ii  total]— VoT  that  where- 
as  the  said  A.  B.  before  and  at  the  time  of  the  conimltiiiig  ihe  p^cv- 
ajiccs  hereinafter  meniionedi  was  and  from  thence  hithcno  liath  liecn, 
ondsiiil  is,  lawfully  possessed  "(r)  of  a  certain  dwelling-houic,  with  the 
appurtenances,  Biiuate  and  being  al,  he.  and  in  which  taid  dwclling- 
houte,  with  the  appurtenances,  he  the  said  A.  B.  and  his  fomily,  at  the 
time*  hercinitftcr  mentioned,  inhabited  and  dwelt,  and  aiill  do  inliabit 
and  dwell,  to  wit,  at,  &c  afoi-esaid.  And  whereas  also  the  said  C.  D. 
bcCore  and  at  the  time  of  the  comtniiling  of  the  grievances  hcreinaf> 
ler  next  mentioned,  was  and  fiom  thence  hitherto  hath  been  and  atill  is 
posMsacd  of  a  certain  other  dwelling-house,  with  the  appurtenances, 
and  of  a  certain  privy  near  to  the  said  dwelling-house  of  the  said  A- 
B.  to  wit,  at,  8(c.  aforesaid.  And  by  reason  of  the  possession  of  his 
uid  dwelling-house  and  privy,  with  the  appurtenances,  during  alt  the 
time  hereinafter  next  mentioned,  the  said  C.  D.  ought  to  have  repair- 
ed, and  still  of  right  ought  to  repair  (•),  a  certain  wall  adjoining  Ihe 
said  privy,  and  near  to  the  said  premises  of  the  said  A.  B.  as  often  u 
need  or  occasion  hath  been  or  required,  or  should  be  or  require,  to  wit, 
at,  &c.  aforesaid.  Nevertheless  the  said  C.  O  well  knowing  the  premi- 
ses, but  caniriving  and  wrongfully  and  unjustly  intending  lo  injure,  pre- 
judice, and  aggrieve  the  said  A.  B,  and  to  incommode  and  annoy  him  and 
his  family  in  the  possession,  use,  occupation,  and  enjoyment,  of  his  aald 
dn  el  ling-house,  with  the  appurtenances,  heretofore,  (o  wit,  on,  )cc.  and 


ptinnKa 

»y  aihotnn 

btiuao  (9),  1 
f 


(/r)  In  a  declaration  fnr  the  contU  \\'iUeii.  581.  Cro.  Jac.  SSS.  S  Co.  100, 

tiDing  of  a  nuisance,  it  ii  not  necessa-  I,  Jenkins,  260. 

ry  to  shew  the  time  when  ilic  noi-  [y)  See  the  iasl  precedent,  and  the 

sancv  WB"  erected-  Crn.  1^.   91.    Aa  noteH,  and  the  precedents.    3  Ijord 

tDthU  count  in  iteiierat,!iepLd.Rayn>.  Rajru.  324.  Morg.  Free.  333. 

370.  ■Salk.l0.Carlh.455.  If  these-  (rj  Thb    is    lufficienl,  ante,  STS. 

tion  \*  not  brought  against  ilie  origiiw  n.  i. 

•I  er«eti>rnf  the  nuisance,  but  against  («)  This  allegation  of  HeliuU  rr- 

bb  feoffieei  lessee,  Itc.  it  Is  necesiary  /lararf  is  sull>cient.  1  Salk.  360  3  Ld. 

M  allege  a  special  request  to  the  dc-  Raym.  10^-  3  T.  H.^fiStrS^ 


tlic     nuiiance-    lU.  a-  b.  c 


from  tlience  for  a  long  space  of  lime,  to  >rit,  htthurto  at,  tic.  e' 
'  wrongftilif  and  unjustly  sufTcrcd  and  periiiiUcd  llic  BDid  wall  lo|| 
coDlinuciand  the  sumc  during  all  thai  time  was,  and  still  is,  out  J 
pair  for  vrant  of  ticcdful  and  iiecesisary  reparation  ihercofi  ami  by  n 
Uicreuf,  on  divers  days  and  times,  during  that  time  divers  large  quiuUr 
lies  of  excrement  and  filth  penetrated, issued,  und  Dowcd  from  and  out  oT  ■ 
Oic  said  privy,  through  the  said  wall,  unto  and  into  the  said  prvmisct  of  7 
the  said  A.  B.  and  staid,  euniiniicd,  and  remained  therein,  during  all  iho 
lime  aforesaid.  And  also  lliercliy 'divers  noijxime.noxiiius.oHenMvc, and 
unwholesome  sineJU,  vapours, and  stenclieii, during  Uie  time  aforesaidi 
ascended  and  came  unto  and  into  tiic  said  premises  of  the  said  A.  B. 
aiid  on  those  bcvci-sI  days  and  times  there  greatly  annoyed  and  iucom- 
inoded  the  said  A.  B.  and  his  family  lu  their  aaid  liabilation  iii  the 
d (Veiling -ho use  of  iho  suid  A.  It.  and  alftii  hy  mcaiiaof  the  prcmiseSf . 
he  the  said  A.  B.  hatli  been  aud  is  hindered  .iiid  preveoied  from  e 
cising  and  carrying  on  his  trade  and  business  i.f  a  '  ■-  -  to  so  bene- 
'  (icial  a  manner  as  he  before  the  commiiting  uf  the  suid  )>tievauc«is  bf, 
the  said  C.  D.  had  been  used  and  ai'cii&iomcd  to  do,  and  woult)  bove^ 
continued  tn  do,  and  hatb  thereby  bctn  ijiji'ived  of  divers  t;tc«t  gatut 
and  profits  which  he  otherwise  might  and  would  have  derived  and  ac- 
quired, lo  wit,  at)  &c.  aforesaid. 

t  And  whereas  also  the  said  A.  fi.  being  so  possessed  of  his  said  dwell* 
I'*  ing-house,  with  the  appurienancea  as  aforesiiid,  the  suid  C.  D.  bc&r*^  ■ 
and  at  the  time  of  the  commiltiog  of  the  giievanec  hereinafter  n 
lioned,  was  possessed  of  a  certain  privy  aud  cesspool,  near  to  the  said 
dwelling-house,  with  the  appurtenances,  of  the  said  A-  B.  and  by  reft- 
son  thereof  he  the  said  C.  D.  before  and  at  the  time  of  the  said  C.  D/s 
committing  the  grievance  hcreinaJter  mentioned,  ought  lo  have  hinder* 
ed  and  prevented  the  excrement,  filth  and  water,  from  time  to  lime  !»• 
log  in  Uie  said  ptivy  and  cesspool,  from  running  and  proceeding  there- 
from, unto  and  into  the  aaid  dwelling-house,  with  the  appurtcnancot- 
fif  the  said  A.  B.  to  wit,  at,  kc.  aforesaid.  Nevertheless  the  said  C. 
D.  welt  lindwiitg  the  said  last  mentioned  premise*,  but  conniving:  "wl 
wrongfully  and  unjustly  intending  to  injure,  prejudice,  snd  aggrieve 
the  s:iid  A.  B.  and  to  incommode  and  annoy  him  and  liis  fumily  In  tbs 
possession,  use,  occupation, and  enjoyment  of  his  said  dwelluig-liouaV) . 
with  the  appurtenances,  heretofore,  to  wit,  on,  Btc.  and  on  divers  othar  J 
days  and  times,  between  that  day  and  the  day  of  exhibiting  this  bill,  (« 
wit,  at,  kc.  aforesaid,  wrongfully  and  unjustly  suffered  and  pertnltted 
divers  large  quantities  of  excreincni,  filth,  and  water,  to  penetrate,  ' 
iur  M\il  l1ow  from  and  out  of  the  said  last  mentioned  privy  atid  c< 
l>jiil,  iMiio  and  into  the  said  premises  of  the  said  A.  B.  and  to  naVf-.J 
C'liiiin)!'  and  remain  iherciii  duriug  alt  (he  time  last  aiurrsaid,  aud 
L«lao  tlicrchy,  Sec.       [Same  as  the  Jirat  cjuui  from    .'.. 


nl.  yOK  TOITS  TO  BBAL   »OrkKTt  coBroazAU 

lCommmeemir7itatarHr,3B7.  T^vmufhleeal.^ — For  that  whereas    ■»"  h""*i 
1ie(i>n  and  «  tlic  lime  of  (he  committing  nS  the  grievances  by  the  itaitl    "  '^'~ 
C.  D.  »  hercinaf^i-r  nicnitoncd)  a  certain  messuage  or  iiwclling>bouitc.  By  »  rt 
with  tJie  appunenanccs,  uIdbk-  at,  kc.  wa*  ki  the  posistn^ion  and  occu-  for  ilanugeTS 
paiiwiol  one  E.  I',  as  tenant  ilicreof  to  the  »ai<l  A.  li.  (tlio  rever»ion  ]f^*'^' J 
tltcrvor  tlieii  uiid  still  belonging  to   ilie   said  A,  E.)  to  wit,  at,  Etc.  n'*n*ran 
albrevaiiJ.     Yet  the  said  C.  D.  well  knowing  the  prrmUc*,  hut  eon-"^  len»iii.(i 
irirbg  and  wrongfully  and  unjuntly  intending  lo  iujure,  prejudice,  and 
I  '"KS^*^*^  '^^  ^■''d  A  B.  in  his  rcvcraionary  estate  and  interest  or  and  in 
die  suiil  messuage  or  dwelling-houae,  with  the  appurien^inces,  whilst 
tile  siiid  messuage  or  dwell) ng-hoQ«c  was  so  in  the  pi^ssession  and  oc- 
enpatUin  of  the  said  £.  F.  as  tenant  thereof  to  the  said  A.  B.  and  whilst 
liDthe  wiU  A.  B.  was  so  intcreslcd  therein  as  aforesaid,  lo  wit,  on,  tie. 
■Dd  im  divers  other  days  and  times,  between  that  day  and  the  dny  or    I 
exbihitlng  this  bill,  at,  &C.  aforesaid,  wrongfully  and  unjustly,  without 
the  leave  or  licence  of,  and  against  the  will  of  the  iiaid  A.  B.     [Here 
mlult  thf  nuiManc-  or  *uft/r«  matter  ofeorrfilaiM.']    By  means  of  which 
saM  •e»erat  premises  he  the  aaid  A.  B,  hath  been  and  ia  greatly  injur-    ' 
«d,  prejudircd,  and  aggrieved  in  his  reversionary  estate  and  interest  of 
and  in  the  snid  messuage  or  dwelling-house,  with  the  apimnenanccs, 
so  lit  the  possession  and  occupation  'of  ihc  said  E.  F.  as  icnunt  thcrcor    r  • 
Co  the  said  A.  B.  as  aforesaid,  to  wit,  at,  kc.  afQres<iid. 


fCommmrrmpii/  a»  ante,  237.1     For  thai  whereas  the  said  A.  B,  ^°^  '"""^ 
before  and  mthe  time  of  the  commilttng  oflhe  gricvnnccs  by  the  said  |^"^*"''*?*^ 
C.  D.  hereinafter  next  mentioned,  was  and  from  thence  hitherto  hath  pl«if 
been,  and  still  i^,  lawfully  possessed  (j:)or  certain  iron  and  tin  works,  "*'" 
with  the  appurtenances,  situate  and  being  at  (if),  be.  and  by  reason 
I  tbeteof  (;)  before  and  at  the  time  of  the  commiiling  of  the  grievances 
"  hirvbaftcr  mentioned,  of  right  (a)  ought  to  have  had  and  enjoyed, 


(f)  See  the  precedents,  9  Went. 
1P6. 8  Went*.  lr.;!ex  51  to  63.  Plead. 
A.-.  77.  3  WiU.  3tl.  1  Taunt.  136. 
That  reversioner  may  sue,  see  Cum. 
DiS-  Action  Ci«e.  Nui'.ance,  B.  3  Lev. 
sea  4  Burr.  2141.  Tiie  sl;<temtiit  of 
the  reversiwiary  Iniei-est  is  mertly 
induce roeiit,  and  ihoagh  a  seisin  in 
fr--.  kn.  is  often  staled  in  a  decUrn- 
1    M  !.v  a  reversioner,  see  3  WiU.  461. 

:ir(1er  to  avoid  the  necestily  of 

1  I  Mrg  the  piccise  estate  as  alleged, 
ii  may  be  advisable  to  adopt  the 
atuwe  (urm>  which  will  suffice  ;  3 
Stmif    m.   b.  252.  d.  Com.  Uig., 


(u)  See  the  precedents,  8  VV'eniw. 
Index,  i.Kv.  2  East.  497.  4  East.  107. 
e  East.  308.  and  the  notes  to  the  pre< 
cedent,  ante,  378.  most  of  which  are 
B  [J  pile  able. 

(r)  The  statemeut  of  possession  is 
siilfiirient,  ante,  37H. 

Cv)  Tl.e  veime  is  local,  but  a  local 
description  of  the  nuitmiice  is  uane- 
cesiarj,  a  East.  477, 

(ejSomciintcs  ihis  allegalinn  would 
be  Improper.  4  Ease  1U7.  C  East. 
438.  1  Taunton.  20S-6.  1  B.  and  I', 
57. 
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70  wAtiB'    BDil  still  of  right  ooght  to  have  and  enjoy,  lli«  benefit  and  ftSnib^^ 
tagK  of  the  wuler  of  a  certain  sircani  or  watercourae  In  the  county  T 
aforcsiiid,  which  during  all  that  time  of  right  ought  to  have  run  und  1 
flowei)  C*)i  ""d  until  the  diversion  thereof  hercinuficr  mcmJoned,  of  j 
right  had  run  and  flowed,  and  still  of  right  ought  to  run  and  Bov  un- 
to (e)  the  said  worka  of  the  said  A.  B.  for  the  supplying  the  liune  with  I 
water  for  the  workmg  thereof,  to  wit,  at,  &c,  aforesiud.     Yei  the  Miid  ' 
C.  D.  well  knowing  the  premises,  but  contriving,  and  wroDgftilly  mm) 
unju&tly  intending  to  injtire  and  prejudice  the  said  A-  B.  in  this  respect) 
end  to  deprive  him  of  the  use,  benefit  and  advantage  of  the  vater  of  1 
the  said  stream,  and  to  hinder  and  prevent  him  the  said  A.  B  ^m  \ 
working  his  said  iron  and  tin  works  in  su  ample  and  bcn< 
ner  as  he  had  'theretofore  done,  and  of  right  ought  to  have  done,  and  to  1 
injure  him  in  tho  way  of  his  trade  and  business  of  a  manufjcturcr  of  1 
tin  plates,  which  he,  during  all  the  time  aforesaid,  exercised  and  c«r-  1 
ried  on,  and  still  dolh  exercise  and  carry  on,  at  the  said  worlis,  i 
put  him  to  great  charge,  expense,  trouble,  and  inconventEnce,  whiltt 
he  the  said  A-  B.  was  so  possessed  of  the  said  iron  and  tin  workti  with 
the  appurtenances  as  aforesaid,  and  so  exercised  and  carried  on  hit  ■ 
said  trade  and  business  therein,  to  wit,  on.  Sec  and  on  divers  other  dujt  i 
and  times,  between  that  time  and  the  day  of  exhibiting  the  bill  of  the  I 
eaid  A.  B^  against  the  said  C.  D.  in  this  behalf,  wrongfully  and  injaria  1 
ously  cut,  dug,  and  made,  and  caused  to  be  cut-  dug,  and  made,  in  and 
out  of  the  sides  of  the  said  stream  or  watercourse  above  tlie  said  workSf 
divers,  to  wit,  ——  sluices,  ■  trenches,  —~  channeU,  and  ■ 

CHtSi  of  great  depth  and  width,  to  wit,  of  the  width  of feet,  and  of 

Ihc  depth  of  •^—  feet,  and  kept  and  continued,  and  caused  to  be  kept 
and  continued,  the  said  sluices,  trenches,  channels,  atid  cuts,  on  tlio 
sides  of  the  said  stream  or  watercourse,  f  r  a  long  space  of  tiliM,  14 
wit,  from  thence  hitherto  and  thereby  during  all  the  time  aforesaldi 
unlawfully  and  wrongfully  diverted  and  turned  divers  large  quanUllu 
of  the  watcrof  the  said  stream  or  watercourse  out  of  and  away  firou 
the  said  iron  and  tin  works  of  the  said  A.  B.  and  siopi,  prevented,  uid 
hindered  the  water  of  the  said  stream  or  watercourse  from  running  or 
flowing  along  its  usual  course  to  the  said  works,  and  from  supplying 
the  same  with  water  for  the  necessary  working  thereof,  as  the  same  i 
of  right  ought  to  have  done,  and  otherwise  would  have  done,  and  by  I 
reason  thereof  the  water  of  the  said  stream  or  watercourse,  sufficient  * 
for  the  supplying  of  Ibe  said  works  of  the  said  A.  B.  during  all  o 


(i)  It  is  not  necessary  10  shew  any  139.    3  Mod.  49,    Show  E4.    Carllu'J 

other  title  in  a  decUraibn  for  the  dU  es     1  Leon,  3-tr.  Palm  390-    SLkv.* 

version  cJ  a  watercourse  than  '*  qum  I3J,  S.  C.  Tidd.  4tli  edit.  Si6. 
ad  Irrram,"  ifc.  of  plaintiff  "  cur-         (c)  It  h  not  necessary  to  shew  ll 

■e  coiuuevit  i"  3  ^and  IM.  An>  lentilni  of  a  waicrcoutse,  Skia.  38 

r.«W.aM.    3LeT.  Comb.  331. 
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|>anof  thai  time,  c«uItlnot,mir<li(l  ronnr  fl<«»  lu  llic  hsitiv,  m  the  wmc  "»«  wtrJ 
«f  rigbt  ous'il  t"  ''■'^•^  ilouc,  ond  oiht-rwise  watiltl  liavc  duni;,  and  [be         •'•*•• 
l,ai<|  A    B.  llicrtliy  fur  waoi  of  Mitli  sufi'.citm  water,  couW  mil,  during 
.that time,  utu:  Iiiit  nViil  iioii  und  itii  woikii.  ur  fultd,,  ,  me,  or  exercise 
liti  saiil  [raile  or  liuniiiess  therein  In  so  large*  CximMve,  and  btncftcial 
*a  iuanti<3r  a%  lie  iiiii;1u  niitl  mlierwlM:  would  have  iloiic,  bin  wu  ihcrc-     (  * 
'L  (luvin^  nil  tliat  linic  di  piivcd  uf  the  ukc  and  enj(^icnt  or  iila  ni>l 
.  I  I  t.'i,  and  (jf  nil  ilie  bentfils.  [>tolii»,  gaiiiS)  und  ndvant.i^cn,  wlilch  hi: 
il'itvisiT  mi^hl  and  wvuid  have  niadf,  by  c^rryhi^  un  hist  liudc  und 
I  -iiiciis  therein,  t»  wll,  bI,  Ecc.  arorcftaiij.     And  vrhcreatt  aliti  the  said  ^'^"^  ^ 
\    It.  bcfavc  and  at  the  time  of  I  he  commilling  nfthc  {grievance  livre- „^f,|°|j. 
Iter  next  mentiuhcd,  ^vas  and  frum  tlicncc  hilliertu  halb  been,  and" 
i:  is,  lawfully  pob»cs»ed  uf  certain  other  Iron  and  tin  wui-ks,  with  tlic^ 
,  I  iiiU'nances,  situute  and  being  Bt,  &c.  ufureauid.  near  to  a  ccrlaiiitbtn 

i.r  bircam  or  watercourse  iliere.  and  whicli  said  bsi-inciitioned 
>.inuni  or  wutcrcuursc,  belurc  and  at  the  time  of  the  eunimitlin^  of 
the  griurnnei'ii  hereinafter  next  nientitJtied,  had  run  and  lluwcd,  uid 
been  UKtrd  und  accuMomud  to  run  and  flow,  and  of  ri|;ht  ou^ht  to  have 
r'lti  and  flowed,  and  siill  of  i'IkIu  ouglit  to  run  and  flow  in  great  pict 
■■1  .iljHiidaiicc,  unio  ihe  said  last- mentioned  works  ofthe  said  A-  ', 
the  sii |>|>lyiiig  of  [he  same  with  necessary  water  for  the  wtirkiof 
'    ■nof,  to  wit,  at,  &e.  aforewid.     Yet  the  said  C.  D.  well  knowing'' 

<  said  lubt-mcaiioncd  prcmtaes,  but  contriving  and  intending  tu  In- 

<  -  dnd  ptejudicc  the  said  A.  B.  in  Uiis  behalf,  and  to  deprive  him  uf 
.  uic,  benefit,  and  advantage  ofthe  water  of  the  said  lust -mentioned 

.lui  or  walercuurse,  and  to  dcpiive  him  of  the  benefit  Miii  piofits  of 
said  laatnientioncd  works,  and  of  his  ivade  and  business  as  manu- 

<  L<jrer  of  tin  plates  as  aforesaid,  and  to  put  him  to  great  cbafge, 
l.j-oiible,  ex|ien!.c,  and  inconvenience,  wliilst  he  the  aaid  A.  B.  was  so 
pfitscsacd  of  the  said  hi  sit- mentioned  works,  with  the  apputtenancea  aa 
•foresaid,  and  carried  on  hia  sidd  business  therein,  to  wit, on,  &(C.  tmd  on 
divers  other  days  and  times,  between  that  day  und  the  day  of  exhibiibg 
this  bill,  wrongfully  and  unjustly  diverted  and  lurncd  divers  large 
(luantltits  of  the  water  of  the  said  last-mentioned  stream  and  water- 
I  uiniC  out  of  the  sAiTtc,  and  uway  from  tlie  said  last -mentioned  iron 

il  liu  wnrk»  ofthe  said  A.  B.  and  hindered  and  prevented  the  water 

"I  (lie  suiil  last-mfniioiiid  stream  or  walercom'se  from  running  orflow- 

'■■I-:.  aloUK  its  u»nal  course  to  'the  said  last- mentioned  works  of  the 

il  A-  B  and  from  ^upplyini:^  the  same  with  water  for  the  necessary 

■  ■  .1  Ling  thereof,  as  tile  a;imc  ought  to  have  done  and  otherwise  would 

I'  done,  and  by  rraium  thereof  the  water  of  the  said  last- mentioned 

Min  or  water-course,  sufficient  for  the  supplying  of  the  said  laat- 

■i.  iiiiiir^ed  works,  during  that  time,  could  not  nor  did  run  or  flow  to 

!:l   s.imc  as  (he  same  ou^bt  to  have  done,  and  otherwise  would  have 

^orw.  aixl  the   aaid  A.  B-  for  want  of  audi  sufficient  water,  could  not 

.atliliig  that  lime  use  his  said  last-inentiuncd  works  or  follnWj  tuct  or 


•  histradei 
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beneGciat  a  maiiticr  as  he  ought  lo  have  done  am!  oiherwise  irould  luip*--^ 
dmie,  but  wa»  iheitby,  during  all  ihit  time,  dcijrivcd  nf  the  use  uiid en- 
joyment of  the  said  last- mentioned  woil-.s,  and  tifall  benclii,  profii,  gaiot 
and  advantage,  which  he  otherwise  might  and  would  liavc  made,  b; 
carrying  on  his  said  trade  and  buainds  i1icreui>  to  wil,  at,  &c.  afoi'esAiiL 
— And  whereas  also  the  said  A.  B.  befuic  und  ut  the  lime  of  the  com> 
mitttng  of  ihc  grievances  hereinafter  next  mentioned,  was  and  fnnn 

I  thencehithcnohathbccn,  and  still  is,  lawfully  possessed  of  ccnain  other 

works,  with  the  appnite nances,  situaU  and  being  at,  Uc.  afore* 

said,  near  a  curtain  other  stream  or  tvatfrcoiir»e  thert-,  and  which  aaW 
la:>t-ni(ntioned  stream  or  Watercourse,  before  and  until  t!ie  lime  orcotn* 
milting  the  grievances  hereinafter  ciii'mioncd,  had  run  and  tlowedi  and 
had  been  used  und  accustomed  to  run  andflow,  and  of  ri(r|it  ought  lohave< 
run  and  flowed,  and  still  of  right  uugbl  to  ran  and  flow,  in  great  plen* 
ly  and  abundance  unto  the  said  last-mentioned  works  of  tlie  said  A.  B. 
br  the  supplying  of  the  same  with  negessary  water  for  the  wnrkmg 
thereof,  to  wif,  at,  &c.  aforesaid.     And  whereas  ihe  !>iiid  C  D.  bclure 

land  at  the  lime  of  the  committing  of  the  same  grievance  hereinafter 
mentioned,  was  and  from  thence  hitlierlo  bath  been,  and  siill  is^  puii* 

sesaedof  divers,  to  wit, closes  of  land,  on  the  banks  *and  Udes  of 

the  sdtd  I  as  I -mentioned  stream  or  watercourse,  and  the  said  C.  D.  by  \ 
reason  thereof,  during  all  the  time  uforesaid,  of  right  ought  to  have  rt- 
paii'cd  and  amended,  and  still  of  right  ought  to  repair  (r)  and  mmend 
such  part  of  the  baiik^  of  the  said  stream  or  watercourse,  which  *n 
situate  within  and  parts  of  the  same  closes,  as  occasion  hath  required, 
or  should  require,  to  prevent  the  water  of  the  said  last- mentioned 
stream  or  watercourse  from  escaping  or  running  from  the  sailie, 
through  the  said  banks,  through  ihc  defects  and  insufficiencies  thereof. 
Yet  tlie  said  C.  D.  well  knowing  the  said  last- mentioned  premises,  b^l 
contriving,  and  intending  wrongfully  and  unjustly  to  injure,  prejtldicC| . 
and  aggrieve  the  said  A.  B.  in  this  behalf,  and  to  deprive  hJtn  of  tbo 
use,  benefit,  and  advantage  of  the  waier  of  the  said  last-mentioned 
litream  or  watcrcourHC,  and  of  the  benefits  and  profits  arising  from  his 
exercising  and  carrying  on  his  said  trade  and  business  in  the  said  last* 
mentioned  works  as  aforesaid,  whilst  he  the  said  A.  B.  was  so  possess- 
ed of  the  suid  last-mentioned  works,  with  Uie  appurtenances  as  afore- 
swd,  and  carried  on  his  said  trade  nod  business  therein,  to  wit,  on,  !sc,  . 
and  from  thence  for  a  long  space  of  time,  to  wit,  hitherto  wrongfulljr 
and  unjii^Ily  aud'ercd  and  permitted  the  said  banks  (o  he  and  continue, 
and  the  same  during  all  that  time  were  ruitiaus  and  in  bad  condition 
for  want  of  needful  and  necessary  repairing  and  amending  of  the  same, 
whereby  divers  large  quantities  of  the  water  of  the  said  last-meniiooed 


lit)  This  cnoin  is  proper,  in  order  (r)  This  Is  a  sufficient  alleBatftai, 

10  avoid  the  riik  nf  nni  iKing  nhle  to  Ld.  Rnvm.  1568.  Salk.  360.  S  ' 

[irove  that   ilic  defenriant   made  the  76G.  3SauQd.ll3,  IM./jajr,39S.ll7q' 

e  first  cotiut.  ~ 
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Stream  or  watercourse,  which  otherwise  would  have  run  and  flowed  to  water* 

« 

to  the  said  last-mentioned  works  of  the  said  A.  B.  and  have  worked  the  couRsti. 
same  on  the  said,  Sec.  and  on  divers  other  days  and  times,  between  that 
day  and  the  day  of  exhibiting  the  bill  aforesaid,  escaped  and  ran  from 
and  out  of  the  said  last*mentioned  stream  or  watercourse,  throuf^h  the 
said  defects  and  insufficiencies  of  the  said  banks,  and  became  and  were 
wholly  lost  to  the  said  A.  B.  and  never  did  run  or  flow  to  the  said  last- 
mentioned  works,  for  the  working  thereof,  as  the  same  ought  •to  have  [  •  38©  ] 
done,  and  otherwise  would  have  done,  and  thereby  the  said  A.  B.  for 
want  of  the  same  water  could  not,  during  all  or  any  part  of  the  time 
last  aforesaid,  use  or  work  hit  said  last-mentioned  works,  or  follow, 
use,  or  exercise  his  said  trade  or  business  therein,  in  so  large,  exten- 
sive, and  beneficial  a  manner  as  he  ought  to  have  done,  and  otherwise 
would  have  done,  and  was  thereby,  during  all  that  time,  deprived  of  the 
tise  and  enjoyment  of  his  said  last-mentioned  works,  and  of  th^  benefits, 
profits,  and  advantages  which  he  otherwise  might  and  would  have  de* 
rived  and  acquired  from  carrying  on  his  said  trade  and  business  there- 
in, to  wit,  at,  &c.  aforesaid.  And  whereas  also  the  said  A.  B  before  Fourth  eount» 
and  at  the  time  of  the  committing  of  the  grievances  hereinafter  men*  ^  ^^*^^* 
tinned,  was  and  from  thence  hitherto  hath  been,  and  still  is  lawfully  the  stream 
possessed  of  certain  other  — —  works,  with  the  appurtenances,  C/)' 
situate  and  being  at,  &c.  aforesaid,  neat*  to  a  certain  other  stream  or 
watercourse,  which  before  and  until  the  time  of  the  committing  of  the 
grievances  by  the  said  CD.  as  hereinafter  mentioned,  had  run  and 
flowed,  and  had  been  used  and  accustomed  to  run  and  flow,  and  of  right 
ought  to  have  run  and  flowed,  and  still  of  right  oUght  to  run  and  flow, 
in  great  plenty  and  abundance,  unto  the  said  last-mentioned  works  of 
the  said  A.  B.  for  the  supplying  of  the  same  with  necessary  water  for 
the  working  thereof,  to  wit,  at,  &c.  aforesaid.  Yet  the  said  C.  D.  well 
knowing  the  said  last-mentioned  premises,  but  contriving  and  intending 
unlawfully  and  wrongfully  to  injure  and  prejudice  the  said  A.  B.  in  this 
behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage,  of  the  wa- 
ter of  the  said  stream  or  watercourse,  and  to  deprive  him  of  the  benefit 
and  profit  of  his  said  last-mentioned  works,  and  his  trade  and  business  as 
such  manufacturer  as,  aforesaid,  and  to  put  him  to  great  charge,  trou- 
ble, expense,  and  inconvenience,  whilst  he  the  said  A.  B.  was  so 
possessed  of  the  said  last-mentioned  works,  with  the  appurtenances  as 
aforesaid,  and  carried  on  his  said  business  therein,  to  wit,  on,  &c. 
aforesaid,  and  on  divers  *other  days  and  times  between  that  day  and  r*3901 
the  day  of  exhibiting  this  bill,  wrongfully  and  injuriously  widened, 

deepened,  and  enlarged,  divers,  to  wit, fenders,  —  sluices,        ■ 

cuts,  and  -— — «  watercourses,  leading  from  and  out  of  the  said  stream 
or  watercourse  in  this  count  first  above  mentioned,  and  thereby,  on 
those  several  days  and  times,  drew  ofi*  and  diverted  from  the  same 


(/)  As  to  this  count,  6  East.  208»  1  Wils.  175. 
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streani  or  watercourse  a  much  greater  quantity  of  water  than  had  be- 
fore then  used  to  flow  or  ought  then  to  have  flowed  from  the  said  stream 
or  watercourse  and  away  from  the  said  last-mentioned  works  of  the 
said  A.  B.  and  hindered  and  prevented  the  water  of  the  said  last-men- 
tioned stream  or  watercourse  from  running  or  flowing  along  its  usual 
course  to  the  said  lasttmentioned  works  of  the  said  A.  B.  and  from 
supplying  the  same  with  water  for  the  necessary  working  thereof,  as 
the  same  ought^to  have  done,  and  otherwise  would  have  done,  and 
wrongfully  and  injuriously  kept  and  continued  the  said  fenders,  sluices, 
cuts,  and  watercourses,  so  widened,  deepened,  and  enlarged,  and  the 
water  so  drawn  off  in  larger  quantities  as  aforesaid,  from  thence 
hitherto  and  by  reason  thereof,  the  water  of  the  said  stream  or  water* 
course,  suflicient  for  the  supplying  of  the  said  last-mentioned  workS| 
during  all  or  any  part  of  that  time,  could  not,  nor  did  run  or  flow  to 
the  same  as  the  same  oughl  to  have  done,  and  otherwise  would  have 
done,  and  the  said  A.  B.  thereby  for  want  of  such  sufficient  water, 
could  not,  during  all  or  any  part  of  that  time,  use  his  said  last- 
mentioned  works,  or  follow,  use,  or  exercise  his  trade  and  business 
therein,  in  so  large,  extensive,  and  beneficial  a  manner  as  he  ought 
to  have  done,  and  otherwise  might  and  would  have  done,  but  was 
thereby,  dunng  all  that  time,  deprived  of  the  use  and  employment 
of  the  said  last-mc"ntioned  works,  and  of  all  the  profits,  benefits  and 
advantages,  which  he  otherwise  might  and  would  have  made  by  car» 
Tying  on  his  said  trade  and  business  therein,  to  wit,  at,  8cc.  afore- 
said. [^Concljision  as  antCy  287.] 


By  rever- 
sioner in  fee 
against  his 
tenant  for 
years,  for  vol-  -• 
untary  waste, 
by  cutting 
down  trees,  or 
other  waste 

f  •  391  ] 


[^Commencement  as  ante^  287.] — For  that  whereas  the  said  C.  D. 
before  and  at  the  time  of  the  committing  of  the  •grievance  hereinafter 
next  mentioned,  held  and  enjoyed  a  certain  messuage  or  dwelling- 
house,  and  land,  with  the  appurtenances,  situate,  ^c.  as  tenant  thereof 
to  the  said  A.  B.  that  is  to  say,  as  tenant  thereof  from  year  to  year  for 
so  long  time  as  they  the  said  A.  B  and  C.  D.  should  respectively 
please,  to  wit,  at,  Isfc.  aforesaid.  Yet  the  said  C.  D.  contriving,  and 
wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve 
the  said  A.  B.  in  his  reversionary  estate  and  interest  of  and  in  the 


(^)  See  the  precedents,  8  Went.  Ind. 
67  to  71.  By  landlord  against  tenant, 
or  by  remainder-man  in  fee  against 
tenant  for  life.  See  2  Saund.  252.  c.  d. 
Mod.  Ent.  201.  3  Lev.  128.  3  East. 
38. ;  and  as  to  the  mode  of  stating  the 
particular  waste,  whether  voluniary 
or  permissive,  in  houses,  lands,  or 
woods,  2  Snund.  252.  d.  e.  f.  S  East. 
38.  This  action  may  be  supported  by 
any  person  who  has  the  immediate 


remainder  or  reversion,  whether  in 
fee,  in  tail,  for  life,  or  years,  against 
the  tenant  in  possession,  or  a  stran- 
ger ;  see  the  instances,  2  S^und  252. 
n.  7.  where  see  the  mode  of  declaring 
in  general.  If  the  declaration  be 
against  a  atranger  for  waste,  at  the 
suit  of  a  reversioner,  the  right  of  the 
plaintiff  and  the  possession  of  the 
tenant  should  be  described  as  in  the 
precedent,  ante,  S83. 
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said  messuage  or  dwclliDg-house^  and  land,  with  the  appurtenances,  ^^b  wastx, 
whilst  the  same  so  were  in  the  possession  of  the  said  C.  D.  as  tenant 
thereof  to  the  said  A.  B.  as  aforesaid,  to  wit,  on,  ^r.  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting  this 
bill,  at,  ^c.  aforesaid,  wrongfully  and  unjustly  felled  (^h)y  cut  down, 
and  prostrated,  and  caused  and  procured  to  be  felled,  cut  down,  and 
prostrated  (i),  divers  trees,  to  wit,  —  oaks,  —  elms,  — -  applctrees,  — 
wahmt-trees,  and  —  other  trees  of  the  said  A.  B.  of  great  value,  to  wit, 
of  the  value  of  2..—,  then  standing,  growing,  and  being  in  and  upon  the 
said  land,  and  took  and  carried  away  the  same,  and  converted  *and  [  •  393  ] 
disposed  thereof  to  his  own  use.  Whereby  the  said  A.  B.  hath  been 
and  still  is  greatly  injured,  prejudiced  and  aggrieved  in  his  rever- 
sionary estate  and  interest  of  and  in  the  said  messuage  or  dwelling- 
house,  and  land,  with  the  appurtenances,  to  wit,  at,  ^c,  aforesaid. 
[^jidd  a  count  in  trovefj  and  conclude  as  ante^  SSr.J 

[Commencement  as  ante^  287.3 — ^^^  ^^^^  whereas  the  said  C.  D.  By  landlord 

heretofore,  to  wit,  on,  &c.  at,  ^c.  was  and  from  thence  hitherto  hath  »ffa»n»tteniiit> 

,     .  •'  .  ,  for  not  culti- 

been  and  still  is,  tenant  to  the  said  A.  B.  of  a  certam  messuage,  farni,  vating  accords 

land,  and  premises,  with  the  appurtenances,  situate  at,  ^c.  by  reason  *"&  ^"  f^^ 
thereof  during  all  that  time  it  was  the  duty  of  the  said  C.  D.  as  such  fop  ^^^  repair- 
tenant  as  aforesaid,  to  manage,  use,  and  cultivate  the  said  farm,  lands,  ing,  &c. 
and  premises,  with  the  appurtenances,  in  a  good  and  husbandlike- 
manner,  and  according  to  the  custom  of  the  country,  where  the  said 
farm,  lands,  and  premises,  were  so  situate  as  aforesaid,  to  wit,  at,  c^c. 
aforesaid.  Yet  the  said  C.  D.  not  regarding  his  duty  in  that  behalf, 
but  contriving,  Sfc,  [State  the  breaches  according  to  the  fact^  as  in  as* 
9umftsitj  antCy  177  to  182.  J[f  the  action  be  for  not  refiairing^  the  obli' 
gation  to  refiair^  and  the  breachy  should  be  stated  as  antCy  180.  A  land* 
lord  has  an  election  either  to  firoceed  in  case  or  in  assum/isity  ivhen  the 
tenancy  is  by  Jiaroly  or  in  covenant  when  the  tenancy  is  by  deed,  antCy 
180.  in  notesy  and  2  Bla.  Re/i.  1 1 1 1.  IVhen  the  action  is  for  the  breach 
of  an  exfiress  covenanty  it  is  usual  in  one  count  immediately  after  the 
statement  of  the  tenancy y  to  allege  the  terms  of  the  tenancy y  the  breach 
of  which  is  com/ilained  ofasfollowsy  "  under  and  subject  to  certain  terms 
and  conditions,  to  be  performed  and  fulfilled  by  and  on  the  fiart  of  the 
said  C.  D.  that  is  to  sayy  "  thaty"  ^c.  Then  set  forth  the  covenant  in 
the  lease  y  Is^c,  Add  a  count  in  trover y  if  there  be  any  evidence  to  sufifiort 
ity  and  conclude  as  ante  287.3 


(A)  It  is  necessary  in  this  action,  lease,  trespass  is  sustainable,  and  not 

as  well  as  in  a  writ  of  waste,  to  state  case,  8  East.  190.  and,  if  not  excepted, 

in  the  declaration  the  nature  and  kind  the  interest  of  the  lessor  in  the  body 

of  waste  which  is  the  subject  of  the  of  the  trees  continues,  so  that  he  may 

action.    See  the  several  forms  in  2  support  trespass  for  carrying  them 

Saund.  252.  d.  c.  f.  away.  1  Saund.  322.  n.  5.  7  T.  R.  13. 

(0  When  trees  are  excepted  in  the  2  Campb.  491. 
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poB  WAST2«        [Commencement  as  antey  287.]— For  that  whereas  by  the  law  and 
custom  of  England  hitherto  used  and  approved  of,  all  and  singular 
niftratrixofa  ^^®  rectors  and  vicars  of  this  kingdom  for  'the  time  being,  are  bound 
deceased  rec-  and  ought  to  repair  and  sustain  all  and  singular  the  houses,  buildingSf 
tor  at  ^be  suit  ^^^^  tenements  of  and  belonging  to  their  respective  rectories  and  vi- 
sor,  for  dilapi.  carages,  and  to  leave  the  same  so  repaired,  supported,  and  sustained 
dattons  (i),      jq  (heir  successors,  and  that  if  such,  rectors  and  vicars  do  not  leave 
l  *  3^  J      such  houses,  buildings,  and  tenements  to  their  successors,  but  leave 
them  out  of  repair,  and  dilapidated,  then  the  executors  or  administra- 
tors of  the  goods  and  chattels  of  such  rectors  and  vicars  respectively! 
having  sufficient  of  the  goods  and  chattels  of  such  rectors  and  vicars, 
are  bound  and  ought  to  satisfy  so  much  as  shall  be  necessary  to  be  ex-« 
pended  or  paid  for  the  necessary  repairing  of  such  houses,  buildingSy 
and  tenements  as  aforesaid,  to  wit,  at>  &c.  And  whereas  the'said  E*  F« 
deceased^  in  his  lifetime,  and  at  the  time  of  his  death,  to  wit,  on,  ^c. 
at.  Sec*  was  vicar  of  the  parish  of         .    •  aforesaid,  and  was  seijsed,  in 
right  of  the  said  vicarage,  of  and  in  a  certain  messuage,  called  the 
.  vicarage  house,  and  the  out-houses  and  gardens  thereunto  belonging, 
»  and  also  of  certain  glebe  lands  lying  and  being  at,  &c.  aforesaid.  And 

the  said  £.  F.  being  so  seized,  afterwards,  to  wit,  on>  ^c.  aforesaid, 
died,  to  wit,  at,  ^c.  aforesaid,  and  the  said  A.  B.  afterwards,  and  after 
the  death  of  the  said  £.  F.  to  wit,  on,  ^c.  at,  is^c,  was  in  due  form  of 
law  presented,  admitted,  instituted,  and  inducted  (/)  into  the  said  vicar- 
age of  the  said  parish  church  of,  ^c.  so  void  by  the  death  of  the  said 

E.  F»  deceased,  as  aforesaid,  and  the  said  A.  B.«.thereby  then  and  there 
became,  and  was  and  still  is  vicar  (m)  of  the  said  parish  church,  and 
the  next  successor  of  the  said  £»  F.  of  and  to  the  same,  to  wit,  at,  4^c. 

[  *394]  aforesaid.  And  the  said  A.  B.  in  fact  saith,  that  at  the  time  of  *the 
death  of  the  said  £.  F.  the  said  vicarage  house  and  the  outhouses,  and 
the  fences  of  the  garden  and  glebe  lands  aforesaid,  were  and  still  are 
out  of  repair  and  greatly  dilapidated,  ruinous,  broken,  and  in  great  de- 
cay, for  want  of  due  repairing  thereof,  and  were  so  left  by  the  said  £. 

F.  out  of  repair,  and  greatly  dilapidated,  ruinous,  broken,  and  in  great 
decay,  at  the  time  of  his  death,  as  aforesaid,  and  that  the  sums  of 
money  sufficient  for  the  necessary  repairing  of  the  said  premises,  so 

''      ~  ruinous  and  in  decay  at  the  time  of  the  death  of  the  said  £•  F.  as  afore- 


{k)  See  the  precedents,  8  Wentw.  plaintiff's  title.  As  to  the  mode,  ante, 

Lxvii.  Lil.  Ent.  21. 67, 68.  As  to  the  263.  And  if  the  plaintiff  entitle  hina- 

law,  see  Willes.  421. — 3  Wood.  205.  self  by  the  resignation  of  his*  predeces- 

2  T-  R.  636.— Wats.  CI.  L.  39. — Vin.  sor,  he  ought  to  shew  how  the  re.sig- 

Ab.  Dilapid.  15.— 2  Burn.  £c.  L.  146.  nation  was    made,   Lutw.   116. — 21 

153.— 3  Lev.  268.— 1  Lutw.  116.-2  Hen.  8.  c  13.— Burn.  Eccl.  L.  tit.  Plu- 

Buls.  2r9w— 3  Buls.  158.— Moore,  pi.  rality. 
9ir.  (ot)  Ante,  252.  263. 

(/)  It  is  necessary  to  state  the 
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uiil,  will  amount  (o  a  large  sum  of  moncyi  to  wU,  to  ilic  sain  of  L.—j  i 
to  wit,  ail  ifc.  nf'ircsaid ;  of  all  which  sn'id  premtscs  ibc  said  C-  D- 
administratrix  as  nforcsaid,  afterwards,  and  after  the  ttriith  of  the  aaW 
E.  F.  and  after  the  said  A.  B.  was  «o  prestnlcd,  admhttd,  iimtituicd, 
and  inducted  to  the  said  parish  church  an  afori-aaidi  lo  wit,  on,  {jfr. 
{»),  »U  (7c-  aforesaid,  had  notice,  utid  vra^  tlieii  and  there  rciiuettted  t>/ 
tlic  said  A.  II.  to  pay  the  said  sum  of  money.  Nevertheless  the  said 
C>  D.  so  being  administratrix  Hti  aforcsuid,  contriving,  and  frnDtlulcntly 
intending  to  deceive  the  nid  A.  1).  in  this  behalf,  (nlthout^h  slic,  » 
sdminiatMtrix  as  uforesaid,  Tiad  sufficient  of  the  goods  and  chattels  of 
the  said  K.  F.  deceased,  in  her  hands  to  be  administered,  (o)  to  pay 

the  said  sum  of  L. ,)  hath  not  yet  paid  the  said  A.  D  the  said 

/.,.  ..,  or  any  part  thereof,  or  any  sum  of  money  fur  or  towards  the 
repairs  aforesaid,  although  often  requested  so  to  do,  but  hath  luthertu 
altogether  neglected  and  i-cfused,  and  still  duUi  ne|;lect  and  refuse  to 
pay  faim  the  ^ame,  to  wit,  at,  &c.  aforesaid. 


{^Ccnmencrmrnr  M  ante,  267.  Thf 
ihe  said  A<  B.  heretofore,  Co  wit,  or 


icnuf  ia  /ofo/.3— For  that  whereas  For  nntje- 
,  8tc.  was  and  and  fi-om  thence  P"i''"^S^_ 
biibeno  hath  been  and  still  is  lavi/uiiy  /loiaeaeed,  and  in  the  occupa-  i\ff\  and  dcT^ 
tion  of   a  certain  close,  piece  or  "parcel  of  land,  situate,  lying,  and  fendwtt'a 

being  in  the  parish  of ,  in  the  county  of ,  And  the  said  f,.  pWMiR'V 

C.  D.  duiing  the  time  aforesaid,  was,  and  still  is,  possessed  of,  and  in  vattlc escaped 
llie  occupation  of  a  certain  other  close  or  piece  or  parcel  of  land,  situ-  ||^'',"j"nd 
ate.  lyin^,  and  being  in,  Etc.  aforesaid,  cotitjguous  and  next  adjoining  dnmared.  and 
lo  the  said  close  or  piece  or  parcel  of  land  of  the  said  A.  B.     And  the  '^'^'^V^I^'L^  j 
said  C.  D.  by  reason  of  the  possession  of  his  said  close  or  piece  or  pjainiiff^  ^^  , 
parcel  of  land  with  the  appurtenances,  during  aU  the  time  aforesaid, «!"«•, *<«l 
of  right  ought  (q)  to  have  repaired  and  amended,  and  still  of  ngbl  ^g,,,,,™  (  »). 


(n)  The  precise  day  is  not  material. 

{»)  This  nJleijatiDn  is  said  to  be  ne- 
tessary,  because  an  administrator  is 
not  liable,  uulcns  he  has  ^ooils  of  the 
intestate,  Gibs.  751,-3  Keb,  6I5_ 
But  this  appears  to  be  a  mistake,  and 
(he  want  of  assets  is  matter  of  defence 
to  be  pleaded  by  the  defendant.  See 
Lil.Ent.  21.67,  68. 

(Ji)  See  the  precrrtenta,  Bro.  Red. 
63  4M.— Heme.  61-2— 1  Bro.  Ent. 
66.-8  Wentw.  Index,  lxx— Morg. 
Pr  4r,6,— I  Rich.  C.  P.  131.  See  Vin. 
Ab.  lit.  FcDCea  ;  as  to  the  law,  see  1 
TuDntop.  529,— WTien  llie  dffen- 
ilanl's  cattle  huve  esesD'>d  into  plain- 


cane  or  trespass,  1  Salk.  533.  The 
action  should  in  general  be  against 
the  occupier  and  not  the  landlord, 
who  h  noi  in  posiiessiun,  4  T.  H.  318. 
—2  H.  B.  S50  — 12  Moil.  168. 

(</)  Thisiiinow  determined  tobea 
suflicient  ulUgation  of  the  defendant's 
liability  to  rtiwir,  1  Salk.  335.— 1 
Vent.  26*.— 2  Ld.  Raym.  804.— 3  T. 
R.  '66,  It  is  not  necessary  to  Inlrn- 
duce  the  word  "  tenants,"  unless  the 
defendant  be  owner  as  well  as  oc- 
cupier n(  the  soil,  as  it  Is  only  tn  ilie 
latter  cnpncitv  that  a  mere  ieisec  cnn 
be  EU<(!  ;  4  T.  R.  318.— 5  Hen.  Bla. 
3iO.—  1^  M"il.  168,  Veiuil  rtjiararr 
is  sufficient^wj 


'■  ou^lil  fo  repair  nml  Binent!  a  ceriain  hedge  or  fence,  ' 
''  clow  or  Uic  aaiil  A.  B  oml  tlie  said  close  of  the  said  I 
ocntiiin  liatli  required,  to  prevent  cattle  luwIuUjf  fcc. 
twrin^,  or  lieiiig  :n  those  respcciirc  closes  from  eirinj!  or  CKaptus 
ffom  and  out  of  the  one  into  the  other  of  tlie  sstd  cloies,  tlii-nugh  (Uc 
tlcfcclSanil  inaufficicncies  of  the  ^aid  bcdgc  or  fence,  and  doing  da nugc 
in  thOM  respet^iive  c\mea.  Vel  the  Mid  C.  U-  well  hnowing  (he  pT«- 
miMs.  but  contriving,  and  wrongfully  imd  unjustly  iniendiDg  to  mjirc 
«nd  aggrieve  the  said  A.  B,  in  that  behnIR  whilst  the  said  A.'B.  lad 
C.  D.  were  so  respectively  possessed  of  their  said  reitpective  cluncK, 
pieces  or  parc^h  of  land,  n-iih  the  appurtenances  as  afores<ud.  to  wit. 
on  (he  day  and  year  aforesaid,  and  on  divers  otlier  days  aud  times  be- 
tween "ibal  duy  and  the  day  of  cxhiliitiiig  this  bill,  lo  wii,  at.  kc,  afuce- 
said,  wrcngFully  and  unjustly  suffered  and  pertniiied  the  nid  hedge 
or  fence  between  the  said  close,  piece  or  parcel  tif  Innd,  of  the  Mid  A, 

B.  and  the  aaid  close,  piece  or  parcel  of  land  of  the  said  C.  11.  to  be 
and  continue,  a;id  the  aame  then  wus  ruinous,  pi-osiraie,  fallen  dnwii, 
out  of  repair,  and  In  great  detay,  fur  want  uf  needful  and  ncccna^ 
repairing  and  amending  of  the  sanic,  whereby  divers  catile,  to  wit, 

. horses,  &c.  kc.  of  (he  said  A  B.  lawfully  feeding  and  dcpts- 

turlny  in  the  said  close,  piece  or  parcel  of  land  of  the  5*id  A.  B. 
on  the  sevffral  days  and  times  aforesaid,  went,  erred,  and  escap- 
ed from  and  out  of  the  same,  [hrough  the  same  defects  and  insufiW 
cienetes  of  the  said  tied};e  or  fence,  into  the  said  close  of  the  said 
C'  D-  and  were  then  and  there  driven  about  and  bunied  in  the  Aud 
clij  e  of  him  the  said  C.  D,  And  thereby  one  of  the  said  cattle,  lo  wit. 
a  certain  cow  of  him  the  said  A.  B.  then  and  there  prctnkttttt:!)' 
calved,  und  became,  and  was  greatly  injured  and  damaged.  And  he 
the  said  A.  B.  was  forced  and  obliged  to  lay  out  and  expend  a  large 
sum  of  money,  to  v«it,  the  sum  of  L.S,  in  and  about  the  endcanniring 
to  cure  his  said  Cow,  and  hIso  by  reason  of  the  said  defects  and  insitHr- 
ciencies  of  ihe  said  hfdgc  'or  fence,  on  the  several  duys  and  (':  :  ■ 
aforesdid,  divers  other  cuttle,  as  wt!l  of  the  said  C.  I),  an  of  ■  ■  . 
other  persons,  feeding  and  depasturing  in  the  said  close  of  tli 

C.  D.  on  the  several  days  anil  limes  aforesaid,  through  the  ^.k  ; 
fucts  and  insufficiencies  of  the  aaid  hedge  or  fencci  erred  and  i-     [     : 
oui  of  the  aaid  closr  of  the  said  C.  D.  into  lijc  said  close  of  tlic  . 

B  and  eat  u|),  trod  down,  trampled  upon,  coimumed,  ;iii''    ■>■-■■■ 
the  grass  iind  herbage  of  the  said  close  then  and  tl- 
being  of  great  value,  louitiof  thcvalue  of  2.. 30.      [i 
■587.] 


defrndnut  i^  Qabte,  3  T.  H.  rCG—  .SauntL  ll-ka-b.  <^ 
'iU-o.igc.  figs.— i  iwit-  33J.  ,360.-3 


111.  ton  T0RT8  TO  RSAL   P&OPSRTT   CORPOREAL.  $9^ 

[Commencement  aa  antey  287.  The  venue  m  /oca/.]-— For  that  where-  w<»t  cxvlmxivb 
__  the  said  C.  D.  heretofore,  to  wit,  on,  &c.  "was  and  from  thence  hi-  ^^^*  tithes. 
therto  hath  been,  and  $till  is,  *rector  of  the  rectory  of  the  parish  church  ingawa>^KPeat 
of  '  ,  in  the  countf  of         ■    ,  and  as  such  rector  of  the  said  rec-  tithes  (r) . 

tory,  he  the  said  C.  D.  hath  been  for  ai')d  during  all  the  time  aforesaid,      ^  ^ 

and  still  is,  entitled,  to  have,  take,  and  receive  all  and  singular  the 
tithes  of  wheat  yearly  growing,  arising,  renewing,  and  happening  up- 
on and  from  a  certain  closes  or  piece  or  parcel  of  land,  called  ■■, 
situate,  lying,  and  being  in  the  parish  aforesaid,  and  within  the  bounds^ 
limits,  and  tithable  places  of  the  said  parish  and  rectory.  And  where- 
as the  tenants  and  occupiers  of  the  said  close  or  piece  or  parcel  of  land 
for  the  time  being,yrom  time  whereqf  the  memory  of  man  u  not  to  the 
contrary  (9),  have  been  used  and  accustomed,  and  ought  yearly  and 
every  year,  when  the  said  close  or  piece  or  parcel  of  land  hath  been 
sown  with  com,  to  divide,  separate,  and  set  out  the  tenth  part  or  tithe 
of  all  com  growing  and  arising,  renewing  and  happening  in  every: 
such  year,  upon  and  from  the  said  close  or  piece  or  parcel  of  land,  and 
every  part  thereof,  after  the  reaping  and  cutting  down  of  the  said  corny 
from  the  nine  parts  residue  thereof  upon  the  said  close  or  piece  or 
X^arcel  of  land  where  the  same  hat^  so  grown,  and  there  to  leave  such 
tenth  part  or  tithe,  for  the  use  of  the  rector  of  the  said  rectory,  or  his 
farmer  of  the  tithes  thereof  for  the  time  being,  which  said  tenth  part 
or  tithe  so  as  aforesaid,  divided,  separated,  set  out,  and  left  the  rector 
of  the  said  rectory,  or  his  farmer  of  the  tithes  thereof  for  the  time  be- 
ing at  his  own  proper  costs  and  charges,  in  a  convenient  time  next 
after  the  dividing,  separating,  and  setting  out,  and  leaidng  ^thereof^  [  *  998  ^ 
and  after  notice  (f)  thereof  given  to  the  said  rector  or  farmer  for  the 
time  being,  hath  been,  during  all  the  time  aforesaid,  used  and  accus- 
tomed, and  ought  to  carry  away  from  the  said  close  or  piece  or  parcel 
of  land  whereon  the  said  tenth  pait  or  tithe  hath  so  grown  and  been  so 
divided,  separated,  and  set  out,  and  left  as  aforesaid .(u).    And  whereas 


(r)  See  the  precedents  8  Wentw.  for  such  non-feasance ;   Ld.  Raym. 

Ind.  72.— 1  Ld.  Raym.  187.  and  the    187 Burr.  1891^1  RolL  109. 

law  1  Stra.  245.— 10  East.  5.   If  the  («)  This  allegation  is  not  necessa- 

proprietor  of  the  tithe  leave  it  on  the  ry,  and  in  some  cases  might  be  im- 

land  more  than  a  reasonable  time  af-  proper,  5  T.  R.  264^ 

ter  It  is  set  one,  and  after  he  has  no-  (/)  As  to  the  statement  of  notice. 

tice  thereof,  the  owner  of  the  land  of  having  set  oat  the  tithe,  see  1  Roll, 

cannot  justify  in  trespass  turning  in  Ab.  648.-2  Vent  48^—3  Burr.  1892. 

his  cattle  upon  the  land  to  despasture  —1  Stra.  245.    What  notice  is  sufii- 

it  in  the  usual  course  of  husbandry,  cient,  see  11  East.  358.    But  dot  of 

whertby    the  cattle    consumed  the  t>eing  about  toset  out  the  tithe,  3  Burr, 

tithes ;  but  his  remedy  is  either  by  1891. — 2  Went  48. 

distress,  damage  feasant,  or  by  action  (f/)    As  to  this  inducement  and 

on  the  case  ;  8  T.  R.  72.    And  tres-  statement  of  the  custom,  ste  3  Bvfr. 

pass  vi  et  armia^  cannot  be  supported  1893. 

Vol.  a,  3  P 


$08  BE0LAK&TI0K8  tK  CA8E« 

voT  cjLRBTiKG  the  said  A.  B.  before  and  on  the  said  da^  of  "i     ■  ■  » in  the  year  a&re* 
AWAT  ciz«B8«  g^y^  ^^^  ^j^^  ^^^  thence  hitherto  hath  been  and  still  is,  the  tenant  (x) 

and  occupier  of  the  said  close  or  piece  or  parcel  of  land^  and  which 
said  close  or  piece  or  parcel  of  land  was  in  that  year  sown  with  wheatf 
and  the  said  A.  B.  so  being  tenant  and  occupier  of  the  said  close  or 
piece  or  parcel  of  land,  and  the  said  C.  D.  so  being  rector  of  the  said 
rectory,  and  so  entitled  to  the  said  tithes  as  aforesaid,  he  the  said  A.  B. 
afterwards,  to  wit,  on  the  said  ■  day  of  ■  ,  in  the  year  afore* 

aaid,  at,  Sec.  aforesaid,  reaped  and  cut  doWn  certain  wheat  then*  grow« 
Ing  upon  the  said  close  or  piece  or  parcel  of  land,  and  then  and  there 
in  due  manner  divided,  separated,  and  set  out  thereon,  the  tenth  part 
or  tithe  of  the  said  wheat  from  the  nine  parts  residue  thereof,  and 
there  left  the  same  for  the  use  of  the  said  C.  D.  so  being  rector  of  the 
said  rectory  as  aforesaid,  and  afterwards,  to  wit,  on,  Sec.  last  afbresaidy 
at,  &c.  aforesaid,  he  the  said  A.  B.  gave  notice  thereof  (y)  to  the  said 
C.  D.  Yet  the  said  C.  D.  so  being  rector  of  the  said  rectory,  and  so 
entitled  to  the  said  tithes  as  aforesaid,  well  knowing  the  premises,  but 
contriving,  and  wrongfully  and  maliciously  intending  to  injure,  preju- 
dice, and  aggrieve  the  said  A.  B.  in  this  behalf,  and  to  deprive  him  of 
a  great  part  of  the  profit,  benefit,  and  advantage,  of  the  said  close  or 
piece  or  parcel  of  land,  did  not,  nor  would,  in  a  convenient  (z)  time  a& 
[  *  399  ]  t^r  the  dividing,  ^separating,  setting  out,  and  leaving  the  said  tenth 
part  or  tithe  of  the  said  wheat  from  the  nine  parts  residue  thereof,  and 
after  the  ssud  notice  thereof  given  as  aforesaid,  take  or  ciirry  away 
from  the  said  close  or  piece  or  parcel  of  land,  the  tenth  part  or  tithe  of 
the  said  wheat,  or  any  part  thereof,  but  on  the  contrary  thereof,  the 
said  C.  D.  wrongfully  suffered  and  permitted  the  said  tenth  part  or 
tithe  of  the  said  wheat  to  continue  and  remain  upon  the  said  close  or 
piece  or  parcel  of  land,  where  the  same  had  so  grown  and  been  (fivid- 
ed  and  separated,  set  out  and  left  as  aforesaid,  for  a  long  space  of  time,  to 
wit,  for  the  space  of  six  (a)  weeks  next  after  the  dividing,  separating^ 
setting  out,  and  leaving  the  said  tenth  part  or  tithe  of  the  said  wheat 
Trom  the  nine  parts  residue  thereof,  and  al^er  the  said  notice  thereof  so 
given  as  aforesaid,  and  after  the  said  nine  parts  residue  thereof  had 
been  carried  away  from  the  said  close  or  piece  or  parcel  of  land  of  the 
Damage  (^)»  said  A.  B.  Whereby  the  said  close  or  piece  or  parcel  of  land  was, 
for  and  durinf^  all  that  time,  greatly  encumbered  with  the  said  tenth 
part  or  tithe  of  the  said  wheat,  and  the  said  A.  B.  was  thereby,  for  and 


(x)  As  to  the  statement  of  the  Raym.  189.— Stra.  245.  What  is  saf- 

plaiotifF's  pn^^session.  Sec.  of  the  close,  ficient,  see  11  East.  358. 

see  3  Bulst.  337.  (a)  It  is  necessary  to  state  how 

(y)  Vide  supra,  note  t.  long  the  com  remained   upon  the 

(z)  This  is   necessary,  as  a  rea*  groand,  Latch.  8. 

sonablc  time  must  be  allowed  to  carry  {b)  It  is  necessary  to  state  some 

the  tithe  away,  after  notice,  and  before  damagCi  Latch.  8. 
action   brougbt|  3  Buls.  SSG.'^-Jkl. 


III.  FOR  TORTS  TO  SK41  PROFBETT  CORVORKAL.  ](Q9 

during  ftll  the  time  afbresaidi  hindered  and  preyented  from  feeding  ^t  cjLmaTTir» 
and  depasturing  certain  cattle  upon  the  said  close  or  piece  or  parcel  of  ^^*'  WTius. 
landt  from  ploughing  or  sowing  the  same  with  ■  ■,  as  he  other* 

wise  would  have  done,  and  also  thereby  a  certain  crop  of ——^^  which 
was  afterwards  sown  upon  the  said  close  or  piece  or  parcel  of  land, 
for  want  of  being  sown  in  due  and  proper  timet  became  and  was  stint* 
ed  in  its  growth,  unproductive,  and  of  little  or  no  use  or  value  to  the 
aaid  A*  B.  and  by  means  of  the  said  several  premises,  he  the  said  A.  B« 
lost  and  was  deprived  of  a  great  part  of  the  profits,  benefits,  and  advan- 
tages which  might  and  otherwise  would  have  arisen  and  accrued  to 
him,  from  the  said  close  or  parcel  of  landi  to  wit,  at»  &c.  aforesaid. 
[^Conclude  09  ante^  387.^ 


•IV.  FOB  TOUTS  TO  BE4L  PBOPEMTr  V^OBPOEBdL,     [  •  400  1 

[^Commencement  a*  antcy  287.]— For  that  whereas  the  said  A.  B.  For  diatur-  ^ 

before  and  at  the  time  of  the  committing  of  the  grievances  hereinaf-  uff Wmm*"" 

ter  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  law*  ofpaMtme^  by 

fully  ftoasessed  (d)  of  a  certain  messuage,  and  divers,  to  wit,  — —  (e)  ^^^^}^S  sheep 

r .     :i      •  t     .  -  .....  >  '  on  the  com. 

acres  of  land,  with  the  appurtenances,  situate  and  bemg  m  the  pansh  mon  (e)* 

of-  ,  in  the  county  of——  ;  and  6y  reason  thereof  (d^  during 

all  the  time  aforesaid,  of  right  ought  to  have  had,  and  still  of  right  ought 


(c)   For   the   precedents,   see   8  levant  and  couchant  upon  his  land, 

Wentw.  Ind.  50  to  54.^2  East.  154.  and  that    the   defendant   disturbed 

*— 3  Wils.  279.  Trespass  or  replevin  him,  whereby  the  plaintifT  could  not 

are  in  many  instances  preferable  to  enjoy  his  conironn    in  so  ample  a 

an  action  on  the  case,   in  order  to  manner  as  he  oujght  to  have  done ;  1 

compel  the  defendant  in  his  plea  to  Saund.  S46.  n.   2. — 2  Saund.  113.  o. 

state  his  supposed  right  of  common  1^— C.  D.  Action  Case  Disturbance, 

or  other  justification,  -  B  1.  Willes  621. 4  Mod.  418. 1  Ventr* 

(«f)  Formerly  the  declaration  oso-  S19   Ante,  vol.  i.  Index.  Title.  But 

fdly  stated  the  plaintiff's  seisin  in  the  allegation  *^  by  reason  of  the  pos* 

fee ;  see  Lil.  £nt.  62.  and  this  is  ne-  session,*    &c.  is    improper,   if    the 

cessary  in  a  plea ;  4  T.  R.  719.   But  right  do  not  depend  thereon ;  4  East. 

it  is  not  necessary  to  state  in  a  decla*  107.  6  East.  438. ;  see  post,  401.  note 

ration  any  title  to  the  common  either  m.  and  as  a  title  need  not  be  shewn, 

by  prescription  or  otherwise,  and  it  vide  supra,  it  should  seem  that  those 

is  sufficient  to  allege  that  the  plain*  words  may  be  omitted, 

tiff  vtB%f2089ea9ed  of  certain  land,  &c*  (c)  It  is  said  to  be  proper  to  state 

(as  the  case  may  be)  and  by  reason  a  particular  quannty.    4  Mod.  423. 

t/iereo/h&d  a  right  of  common  in  such  but  the  precise  quantity  is  not  mate* 

a  [^iace  lor  his  commonable  cattle  rial. 


209  bSOtABATIOVfl  m  CASK. 

9itTv&BAV€E  aiid  divided  as  aforesaid^  for  a  long  space  of  time,  to  wit^  from  thence 
0T  coiofoss.  hitherto.     Whereby,  8cc.     iDamag^  as  ante^  402,  and  add  two  counts 
as  directed  in  the  last  precedent!^ 

The  like  for         \jSame  as  the  precedent y  ante^  401,  *o  the  J,  and  then  proceed  as  foU 
^^^  lows ;] —  with  spades  and  other  instruments,  cut  and  dug  a  great  part, 

to  witf  100  square  yards  of  the  turf  of  the  said  waste  or  common,  and 
the  turves,  to  wit,  — **—  cart  loads  of  turves  there  then  cut  and  dug» 
took  and  carried  away.  Whereby,  &c.  [^Damage  as  ante^  402,  see  7 
East,  121.] 

For  destroying^     ^See  a  precedent  for  keeping  too  many  rabbits  on  a  common^  Lit.  £nm 


Fordistsr-  l[Same  as  the  precedent,  antCy  401,  ro  the  U  omitting  the  statement 

^*o  *^rf*^  ^™"  qf  possession  of  iand  (u),  and  then  proceed  as  follows  : — ]  of  turbary, 
Aaf7  (0*  ^  A  certain  waste  or  common,  called,  &c.  situate  at>  8cc.  to  cut,  dig} 

and  take  turf  and  peat  in  and  upon  the  said  waste  or  common,  and  to 
[  *  404  ]  carry  away  the  same  for  necessary  fuel,  to  be  spent,  burnt  and  ^consu* 
med  in  and  upon  his  said  messuage,  with  the  appurtenances,  (j:)  every 
year,  and  at  all  times  of  the  year,  as  occasion  hath  required)  as  to  his 
said  messuage,  with  the  appurtenances,  belonging  and  appertaining. 
Yet  the  said  C.  D.^  well  knowing  the  premises,-  but  contriving  and 
wrongfully  and  unjustly  intending  to  injure  the  said  A.  B.  in  this  be- 
half,  whilst  he  was  so  possessed  of  his  said  messuage,  with  the  appur- 
tenances, and  entitled  to  such  common  of  turbary  as  aforesaid,  to  wit, 
on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  exhibiting  this  bill  at,  8cc.  aforesaid,  wrongfully  and  unjustly  cut, dug, 
took  and  carried  away,  and  caused  to  be  cut,  dug,  and  carried  away,  di- 
vers large  quantities,  to  wit,  fifty  cartloads  of  the  turf  then  growing  and 
being  on  and  upon  the  said  common  or  waste.  Whereby  the  said  A. 
B.  on  those  several  days  and  times,  and  during  all  the  time  aforesaid, 
was  and  is.  greatly  injured  and  disturbed  in  the  use  and  enjoyment  of 
his  said  common  of  turbary  there,  and  could  not,  nor  can  have  and  en* 
joy  the  same  in  so  large,  ample,  and  beneficial  a  manner  as  he  other- 
wise, during  all  the  time  aforesaid,  might  and  would  have  had  and  en* 
joyed  the  same,  to  wit,  at,  &c.  aforesaid.    [Conclude  as  antcj  287.3 

For  distor*  [^Same  as  the  precedent^  ante^  400,  to  the  t,  omitting  the  word  "  com^ 

bance  of  com.  fjnofi^**  and  the  statement  of  the  possession  of  land  (jl),  and  then  proceed 


men  of  etto 


{f)  See  the  precedents,   Willes.  turves  were  to  be  used  in  the  house, 

619.  8  Wentw.  597.  513.  and  id.  In-  1  Lev.  231.  Sid.  354.  7  East.  121. 

dex,  SO  51.  (y)  See  the  precedenu,  8  Wentw, 

(u)  Common  of  turbary  is  inciden-  Ind.  50f  1.  Thomp,  £ot  377.  3  Wils, 

tal  to  a  messuage  and  not  to  land,  4  456.  Morg.  Prec.  456,  and  the  notes 

Co.  37.  a*  7  East.  121.  to  the  last  precedent,  which  are  ap« 

(x)  It  is  necessary  in  general  to  plipable. 

s^ute  in  the  declaration    that   the  (:?)  Ante,  403.  n.  u. 
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as  follov/9  ;-*>]  and  take  reasonable  estovers  of  the  bushes  and  nnder*  miTirmaAKeB 
woods,  standing  and  growing  in  and  upon  a  certab  place^  waste^  or  ®'  •«*"«o«»» 
common,  called  the         ■■     ■ ,  and  situate  at^  &c  and  to  carry  the 
same  from  thence  to  the  said  messuage,  with  the  appurtenances,  to  be 
burnt,  spent,  and  consumed  for  necessary  fuel  therein,  every  year  at  all 
eeaaonable  times  of  the  year,  at  *his  and  their  free  will  and  pleasure,  as     [  •  4(Mf  ] 
belonging  and  appertaining  to  the  said  messuage,  with  the  appurte« 
nances.   Yet,  &c,   \_Samc  a«  the  laat  precedent^  only  inatead  qf  *<  turff* 
mty  "  bushea  and  undernooodj*  and  instead  of  ^  common  qf  turiary/^ 
say  J  "  common  qf  eatovers** 

For  that  whereas  the  said  A.  B.  before,  and  at  the  time  of  the  commit-  For  obitnict* 
tingof  the  grievance  by  the  said  C.  D.  as  hereinafter  next  mentioned,  "y  Pl*""}''^* 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  /iowwtri/S,"J*iIJ>p^!*^ 
(fi)  of  a  certain  messuage  and  garden  thereto  belonging,  with  the  ap-nant  taames^ 
purtenances,  situate,  lymg,  and  being  at,  &c.     And,  by  reason  thereqf^^^^^^" 
(0)  he  the  said  A.  B.  during  all  the  time  aforesaid,  ought  to  have  had 
and  still  of  right  ought  to  have,  a  certain  way  {d)  from  and  out  of  the 
said  garden,  unto,  into,  through,  and  over  a  certain  close,  in  the  parish 
aforesaid  (e),  and  from  and  out  of  the  same,  unto  and  into  a  certain 
wharf,  or  quay,  of  the  said  A.  B.  in  the  parish  aforesaid  (/),  *and  ao     [  *  406 1 


(«)  As  to  private  ways  in  general,  {</)  The  term  <«  passage**  it  is  said 

whether  by  ^on^/^rfscrt/^ffon,  or  of  is  too  general,     Yelv.  163,  164.    1 

necessity,  see  1  Saund.  323.  d.  6.  Com.  Brownl.  216.. 

Dig.  tit.  Chimin.  D.  1  Taunton.  279.  (^ )     Wiiere  the  right  of  way  ia 

See  the  precedents,  8  Wentw.  Ind.  stated  to  be  over  a  private  close,  &c^ 

SS  to  57.  1  Lutw.  19.  4  T.  R.  794.  3  the  local  situation  thereof  should  be 

T.  R.  766.  S  Ld.  Raytn.  85.  for  not  stated,  Noy.  9. 

repairing  a  private  way,  and  3  T.  R.  (/)  la  Rouse  v.  Bardin,  1  H.  B. 

766.  2  Saund.  113- n.  1.^—172.  a.  n.  1.  353.  Mr.  J.  Wilson  observed,  <<that 

Ld.  Rayro.  1096.  ante,  400.  n*  d.  As  in  pleading  a  fiublic  highway^  it  is 

to  the  statement  of  the  riglit,  I  Ventr.  not  necessary  to  state  either  the  ter^ 

974.   3  Lev.  148.   3  Keb.  528.  3  Lev.  minus-  a  quo  or  the    terminus  ad 

S66.  1  Lutw.  120,  2  Ld.  Raym.  751.  ^utm  ;  but  where  it  is  afirivate  way, 

1090.  3  Ld.  Raym.  85.  it  is  necessary  to  state  them,  because 

(6)  This  allegation  is  sufRcient,  private  ways  are  given  tor  particular 

without  stating  any  prescriptive  right,  purposes,  and  the  justification  must 

3  Saund.  113.  a.  Lutw.  119.  see  also  shew  that  they  were  used  for  those 

ante,  400.  n.  d.  purposes."    It  is  therefore  necessary, 

(c)  This  is  in  general  a  sufficient  in  a  declaration  of  this  nature,  either 
description  of  the  right,  id,  ibid.  2  to  shew  that  the  way  leads  to  a  com- 
Saund.  114.  a.  1  Saund.  346. n. 2. ante,  mon  highway,  (8  E^ist.  4.  2  Leon.  10. 
400  n.  d.  But  if  the  right  of  way  be  2  Saund.  158.  d.  Com.  Dig.  Action 
not  by  reason  of  possession,  but  by  Case,  Disturbance,  B.  1.)  or  if  it  lead 
special  agreement,  8cc.  it  would  be  to  a  private  close,  to  state  some  in- 
improper.'  4  £a8t.  107.  6  East.  438.  terest  of  the  plaintiff  therein  (Noy 
See  ante,  400.  86.  Latchr  160.  Com.  Dig.   Aciioa 
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pisTUHBAHCB  back  again  from  the  said  wharf,  or  quay,  unto  and  into,  through,  ovct 
OP  WAYS.  ^^^  along  the  said  close,  and  from  and  out  of  the  same  unto  and  in- 
to the  said  garden  of  the  said  A*  B.  for  himself  and  his  servants,  on 
foot  (g)j  to  go,  return,  pass,  and  repass,  every  year,  and  at  all  times  of 
the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said  mes- 
suage and  garden,  with  the  appurtenances  of  the  said  A.  B*  belonging 

Injury.  and  appertaining  (A).    Yet  the  said  C.  D.  well  knowing  the  premises, 

but  wrongfully  and  unjustly  contriving,  and  intending  to  injure  the 
said  A.  B*  in  that  behalf,  and  to  deprive  him  of  the  use  and  benefit  of 
his  said  way,  whilst  he  the  said  A.  B.  was  so  possessed  of  his  said 
messuage  and  garden,  with  the  appurtenances  as  aforesaid,  to  wit)  onj 
&c.  (z)  and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  exhibiting  this  bill,  at,  Sec.  aforesaid,  wrongfully  and  injuriously  (^k) 
placed  and  erected,  and  caused  and  procured  to  be  placed  and  erected, 
[  •  407  ]  divers  large  ^quantities  of  boards,  planks,  and  wood,  in  and  across  the 
said  way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and 
placed,  divers  other  large  quantities  of  wood  and  timber  in  the  said 
way,  and  kept  and  continued  the  said  boards,  planks,  and  wood,  so 
placed  and  erected  in  and  across  the  said  way  as  aforesaid,  and  also 
the  said  other  wood  and  timber  in  the  same  way  as  aforesaid,  for  a 
long  space  of  time,  to  wit,  hitherto,  and  thereby  during  all  the  time 
aforesaid,  the  said  way  was  and  still  is  greatly  obstructed  and  stopped 
up,  and  the  said  A.  B.  by  means  thereof  could  not,  during  the  time 
aforesaid,  or  any  part  thereof,  nor  can  he  now  have  or  enjoy  his  said 
way,  as  he  of  right  ought  to  have  done,  and  otherwise  might  and 
would  have  done,  and  hath  been,  and  is  by  means  of  the  premises  de« 
prived  of  the  use,  benefit,  and  advantage  thereof,  to  wit,  at,  &c.  afore- 
said. 


Case,  Disturbance,  B.  1»-Vin.  Ab.  tit.  improper,  on  the  ground  that  a  way 

Chimin.  H.  pi.  14.  Com.  Dig.  tit.  is  an  easement  and  not  an  appurte- 

Chimin.  D.  2.)    When  it  is  doubtful  nant,  Yelv.  159.— 1  Buls.  47.— 1  Taun- 

whether  the  way  may  not  have  been  ton,  205.— 1  B.  ^  P.  372.  Com.  Dig. 

extinguished  by  unity  of  possession,  lit.  Chimin.  D.  And  in  a  declaration 

i.t  may  be  advisable  to  state  the  right  it  appears  not  necessary  to  insert  this 

of  way  to  be  «  towards,  t7*c."  1  East,  allegation,  and  in  some  cases  it  would 

S77,  381.  1  B.  &  P.  sri.  be  improper,  4  East.  107.— 6  East. 

(g)  It  should  be  shewn  whether  the  438.  and  see  ante,  401.  n.  n. 
way  be  a  carr-way,   Aor»e-way,  or        («)  The  day  is  not  material. 
ybo/-way,  Yelv.  164.— Com.  Dig.  Ac-        \k)  It  is  not  necessary  to  state  the 

tion  Case,  Disturbance,  B.  1.  Though  means  by  which  the   way  was  ob- 

in  the  case  of  a  public  way,  the  term  structed,  it  is  sufficient  to  say,  guod 

"common  highway"  signifies  a  way  obtruint  or  obstujiavit^  without  say- 

for  all  manner  of  things,  2  Saund.  153.  ing  how,  3  Lea  13.  Willes.  583. 1  B. 

d.— 8  East.  4.— 1  H.  B.  355.  &  P.  no   Com.    Dig.  Action  Case, 

{Ji)  See  the  precedent  in  1  Lutw.  Disturbance,  B.    1,— Cro„  Jac.  606. 

111).    It  is  said  that  these  words  are  Ld.  Raym.  4a9.  Seethe  next  coubu 


IV.  FOa  TORTS  TO  KBAt  PROPERTY  INCORPORRAt?  ^Qff 

Aikd  whereas  also  the  said  A.  B-  before  and  at  the  time  of  the  com*  i>istx7»b  m^ce 
Tnittmg  of  the  grievances  hereinafter  mentioned  was,  and  from  thence     "'  '^'^'^■• 
hitherto  hath  Seen,  and  still  is,  lawfully  possessed  of  a  certain  other  for'^Tt^^^' 

messuage,  with  the  appurtenances,  situate  — ,  8cc.  and  by  reason  messuajre 

thereof  he  the  said  A.  "b.  during  all  the  time  aforesaid,  ought  to  have  ^"^"^    *  ^^S^ 
jiad,  and  still  of  right  ought  to  have,  a  certain  way  from  the  said  mes-  euting-  the 
ftuage  of  the  said  A.  B.  unto,  into,  through,  and  over  a  certain  close  in  "^'^*"«  «'  ob- 
the  parish  aforesaid,  unto  and  into  a  certain  common  and  public  high*-  *'"*^^*^  ^^' 
way  (m),  in  the  county  aforesaid,  and  so  back  again  from  the  samo 
common  and  public  highway,  unto,  into,  through,  and  over  the  said 
close,  and  from  thence  into  the  said  messuage  of  the  said  A.  B  for 
•himself  and  his  servants  to  go,  return,  pass,  and  repass,  on  foot,  every 
year,  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure, 
as  to  his  said  last-mentioned  messuage,  with  the  appurtenances  belongs 
ing  *and  appertaining.     Yet  the  said  C.  D.  well  knowing  the  said  last-       Injury, 
mentioned  premises,  but  wrongfully  and  unjustly  intending  to  injure      C**^l 
the  flaid  A.  B.  in  that  behalf,  and  to  deprive  him  of  the  use  and  benefit 
of  his  said  last-mentioned  way,  whilst  he  the  said  A,  IJ.  was  so  pos- 
sessed of  the  said  last-mentioned  messuage,  with  the  appurtenances, 
and  so  entitled  to  the  said  way  as  aforesaid,  to  wit,  on,  &c.  aforesaid; 
and  on  divers  other  days  and  times  between,  8cc.  at,  &c.  aforesaid, 
wrongfully  and  injuriously  stopped  up  and  obstructed  the  said  last^ 
mentioned  way,  and  the  said  A.  B.  by  means  thereof  could  not,  during 
the  time  aforesaid,  nor  can  he  have  or  enjoy  his  said  last-mentioned 
way,  as  lie  of  right  ought  to  have  done,  and  otherwise  might  and 
would  have  done,  and  hath  been,  and  is  deprived  of  the  use,  benefit,  and 
Advantage  thereof,  to  wit,  at,  &c,  aforesaid.-?- [Co;ic/ttfiion  as  ante^  287.1 

\X!ommencement  an  ante^  287.  The  venue  is  local,'] — For  that  For  distiir* 
whereas  the  said  A.  B.  before,  and  at  the  time  of  the  committing  of  ^*5^^^*^^*P®^ 
the  grievance  hereinafter  next  mentioned,  was  and  from  thence  hither- 
to hath  been,  and  still  is,  lawfully  possessed  of  a  certain  messuage, 
with  the  appurtenances,  situate,  &c.  and  therein,  during  all  the  time 
aforesaid,  inhabited  and  dwelt,  and  still  doth  inhabit  and  dwell,  with  his 
family;  and  by  reason  thereof  he  the  said  A.  B.  during  all  the  time 


(/)  See  the  precedent,  Lutw.  tl9,  Quare  8  East  4. 

and  the  notes  to  the  preceding  count.  (n)  As  to  the  precedents  of  decla- 

(m)  The  term  ^*  highway"  is  suffi-  rations  for  disturbance  of  seats  in 

dent,  2  Sauod.  158.  b.  n.  4.  8  East  4.  churches,  see  8  Wentw.  SS.  Forrest's 

Latw.  119.   The  terminus  ad  guem  Rep.  Excheq.  14.  3  T.  R.  6S9.  6  T« 

may  be  laid  to  be  a  public  highway,  R.  296.  1  Lev.  71.  1  Sid«  203. 3  Lev* 

ftnd  will  be  proved  by  evidence  of  a  193.  3  Lev.  73. 1  Wils.  326  1  T.  R. 

pobUc  fiwtway,  and  it  is  not  necessa-  428.  As  to  the  title,  see  2  Saond.  175^, 

ry  to  stat#whai  description  of  high*  e.  d.  Com.  Dig.  Action  on  Case^Qi^^ 

wAy,  2  Leon.  10*  2  Satmd*  1S9*  ar*-  tarbanoe,  A.  3* 

Vol.!!.  ^Q 
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flnirt>s<ri)»    or,  '•  eommin,"  thfr,-,  called^ (f),]  took'llic  cnille  (/)i<'«r*( 

anileJialtrU,"}lo  wit, (y)oriiiin  ihc  saW  A.  13.  (A)  "f  great* 

lo  wit,  (jf  llic  mlue  of  Z,  —       (0.  anil  unju«]jr  dtiiiiiicd  i)ic 
against  sureties  and  pledges,  until,  Sec  (X)  Wlierelhrc  the  mid  i 
•oith,  thai  he  is  injurcit.  atid  luili  Misttiiiud  (Ianiii|i;c  ttj  ihfi  ybIuo  of  J 
£.■■■■  (/),  luiil  tticiefbrc  hu  bring;^  liti  suit,  Sc 


was  sumiiioticd  to  imswer  A.  B*  1 


7h  //ir  Cduntjr  Offurr  ^ 
of i ,  5  t'"  ""J  ^-  "■  ^ 

of  a  plei.  Wherefore  lie  took  tlic  cattle,  C*""'  "  ""'  S°'"^*  ""^  ''*'''- 
teU,"  or  "  ihe  earn,")  uf  the  said  A.  D.  and  unjustly  detained  ihe«m»- 
BgainM  suretlcft  and  pIcdgfH.  'until.  ^C.  ami  ibcreupon  iho  aid  A>  S- 
by  £.  F.  hU  atturncy,  complHins,  for  llut  the  aaid  C. 
day  of ,  A-  D. ,  in  the  parish  of ,  fai  ihc  toU)t*i  ^ 


defendant  lead  or  have  tlic  cattle, 
Vc.  tUrough  or  in  a  close  or  place 
CifTf  rent  to  that  in  which  ihcf  were 
originall}'  taken,  the  plainiifT  taay 
ainte  the  capilon  to  have  been  in  ei- 
tiier,  Ihoagh  «  Is  more  usual  to  insert 
Ihe  place  where  the  cattle  were  first 
t»kcn,  S  WilH,  SSi-  1  Snunit.34r.n- 
I.  Com.  Dig.  Pleailer.  5  K.  13.  If  !.e- 
veral  cattle  be  taken,  some  in  one 
place  anil  some  io  anntlier,  it  should 
be  shewn  in  ilie  ileclaratton  buw  ma- 
ny were  laken  in  each,  Com.  Uig. 
Pleader,  3  K.  IQ. 

(/)  Mttundtng  com,  ts-c.  be  tak- 
en under  the  11  Geo.  3.  c.  19.  b.  6. 
the  tleacription  wilt  be  &»  follows: 
•*  In  a  cei'tala  field,  there  called  , 
iDnk  the  corn  of  the  anid  A.  B.  to  wit, 
I  acres  of  tttanding  wheat,  there 
tlii^n  grntving  and  !ieiiig,and'diver8,  to 
tvit,^— ■  caft  luudo  of  other  wheat  of 
th«  Mild  A.  B.  there  then  aUo  being,  of 
grrat  value,  to  wtt,  Wf.  w  tuftra" 

Ig)  The  aescription  and  number 
of  the  cattle  or  gnndi  taken  ihould  be 
ataicd  with  certainly  ;  as  to  the  de* 
gree  of  ceriahity,  xee  3  Souoil.  74.  b. 

^  r.  Jtiaal^i^^^.  ifi^.  Con. 


Dig.  Pleader,  :;  K.  IQ.  Bac.  Ab.  Ij^ 
Keplevin. 

{/()  The  pri)pcriy  must  b 
ly  stated,  and  icverul  persona  havin5<  1 
a  diaiinct  Interest  cannot  join.  Com.  i 
Dig,  Pleader,3  K-  lo.  ante.  J  Wil.S2.    , 

(t)  It  is  not  ncces&ary  in  replevin  i 
in  the  dciiiiuii,   which  b  now  T 
usual  Ciirm  of  action,  to  siatethepi^  J 
or  value  of  Ihe  cattle  or  goo^  h 
the  reason,  1  Sitund.  320.  n.  1. 1 
i(  the  declanilion  be  in  the  dtth 
Cam.  Dig.  Pleader,  3  K,.  la 

(*)  This  is  the  proper  fbfm.wtn'^ 
the  cattle  have  been  replevied,  Codi^J 
UIg.  Pleader,  3  K.  ID.  If  the  pbi 
where  the  cattle  were  firot  take*  be  1 
doubtful,  here  insert  another  count  I 
stating  the  caption  to  hare  been  in  < 
any  place  where  it  cun  lie  proved  ttie  ( 
defendant  had  or  led  the  cuille. 

{I)  Any  sura  sufiiicleni  tucuvei 
amount  of  the  daiiiagea  really  i 

(ni)  Sec  the  precedent!,  S  Wcfel 
C.  P.  346.  Co.  En[.  314.  b.  Hd'tHs  . 
notes  to  the  laat  precedent  whidH  U»J 
applicable. 
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ty  of  ■    I  ■    ,  and  nltliin  tbc  jiirivliciioD  of  lhi«  conn 
Utn  diVelHiiK-lioiuc  there,  [or,  K  on  1a»d,  •*in  a  crriu  ■ 

a  certain  timm^n  t/ttr^y  tailed ,"3  lonk  tlif.r.i". 

and  chatteU"  or,  "  Ihr  torn")  (o  i»il,  &c.  of  hi*   i' 

'  KToat  Value,  to  wit,  of  tho  vulur  u( L. ,  ttnd  iinju- 

c  against  sureties  aitd  itlodgci,  uoiil,  be.    WUcn.' 

It  thu  he  is  injured,  and  huth  swituneit  danugG  tu  \\\t  ■• 
n)i  and  ihcrclbre  h«  brings  his  stiid  ice 


•ni.  DECL^&aTIOMS  £flr  TSESP^a.' 

COMMENCEMENTS  AND  CONCLUSIONS^  • 

JUitrJUuM  and  JLe  Slow. 

nrxt  qfter ^oj  ir. 

Trinilxj  Trrm,  51  Geff.  3. 

,  (to  wii.)  (b)  A.  a.  complaint  of  C.  D.  being  in  tlie  cnnodyi?*"™"""-*' 

•f  the  marshal  of  the  Mar&halsca  of  our  lord  the  now  kiiiR.  liclore  llic  pin,ion  m 
kini^liiRiseir,  of  a  plea  of  Ucipais.     For  lliai  (t)  the  said  C,  D.  on  liic  King's  Bench 
.  day  uf ,  in  tiic  yearofutir  Lord (il),  with  force 


{u'l  As  to  the  necessity'  for  ihi»  al- 
le^iion,  Ke  Co.  Em.  314.  b,  2  Rldi. 
*C.  B.  345.  1  SauJid.  74.  n.  1. 

(o)  In  replevin  Ijy  plaint  the  sher- 
iff tujr  liuld  |il«a  in  his  county  court 
to  any  amount  though  al>ove  40*.  by 
vlrtBc  of  the  slntate  Marlbridgc,  2 
ln»t.  139.  312.  2  Hich.  C.  P.  347. 

(a)  Il  is  tn  E^nerul  advit^tble  lo  in> 
ihulc  the  dcctaration  specially,  see 
ttic  tMt,  ante,  13.  n.  a.  and  2  Saund. 
1.11.1. 

(A>  In  trcspui  to  fiertaut  or  tn 
/rraono/pri^rty  the  venue  iitransi- 
f  >r)',  Dntetm  In  actionR  against  juiiicea 
of  ihc  peace,  cnostablei,  (Jc.  ante. 
Vol.  1.  Iiiilcx.  tiu  Venue.  21  Jnc.  1, 
c.  13.  fim  in  ircspaik  to  real  proper- 
ly the  «cuue  is  local,  and  in  sucft  an 
aoitHi,  if  there  have  tteeti  any  remnr- 
al  of  II  person^  chattel  It  is  usual  to 
add  a  count  de  bonit  atfioriaiif,  in  or- 
der to  avoid  tiic  danger  of  rois-dc- 
acriptifin  it  the  locul 


(e)  The  word  whrreat  or  tohrrr- 
fare,  the  ilelendflnt  committed  the 
trespass,  would  in  K.  B.  be  bad  on 
special  demurrer,  ante,  I  Vol.  Irnl, 
tit.  Declaration.  3  Satk.  6J6. 1  Stra. 
6J1  Com.  Dig.  Pleader.  C. 86.  Aodr. 
2&2.  But  wlieii  the  proceedings  are 
by  nriginaj,  or  in  C.P.  discount  pari 
may  be  aided  by  the  ptior  recital  of 
the  supplied  wiic,  and  even  a  spe- 
cial demurrer  could  not  then  tie  tup- 
ported,  Id.  Ibid,  1  Wila.  99.  Banic*. 
4J3.  2 V,i\s.  303. 

(if)  In  trenpam  for  an  assault,  a 
a  declaration  charging  "  ll>al  the  de- 
fendant wn  tud'  a  day,  and  on  divrrt 
olhrr  daijx  a"d  lime*,  i^e.  made  an 
assauli,"  would  be  bud  on  tpeclal  de- 
murrer, as  one  assault  cannot  bo 
mmie  00  (litfcreot  day*.  Eaw,  391. 
39t.  Thougli  In  trespass  for  debauch' 
iiig  a  daughter,  or  for  crtm.  con.  the 
rule  t*  otherwise.  S  Enot.  .191.  ante, 
314,  4.— Iti  trenpuBs  to  lundi,  or  for 


tdmtawci 


nriitit  lif av  tree* 


^^^^^^pl^^ 

^^^B^^H 

1  IS                      ^^^^^^H 

^^^^^^^^^^RJ^  111,1 

oi  our  k:i|<]  lora  Uic  i.iii!^.  {.>:)  atxt^^B 

^^^^^^^^^^Ema^c  tjf  ibo  bdi  A.  B,  of  L. ,  {A)  and  UuTcEorc  he  briAg^^l 

^^^^^^^^^P«;  S(C. 

PWges,t(G..^H 

^^P[ 'iie-f^ •/}!  rir  C«iiJi»B  Wm». 

fl 

^^H^ 

— R«/  ujt^  — '^H 

^^P 

Trinily  7fcnn,il  Qtq.  3.  ^^H 

^^BjhB  tike  in ,  to  wit.)  CD.  vras  atuchcd  to  answer  A.  U.  oCaplB^^H 

^Bnt>^?°"    wticTcroreheihesaid  C.  D.whhf 
^B^lVrlt  part.       "t^"  U>«  *>i(l  A.  B.  to  wu,  ai(  kc 

urcc  and  anna,  E«c.  tiiade  an  HUul^^^B 

^^P                       or  for  killing  barea.  E7c-.  It  mnr  be 

perty  U>  lay  the  tint  day  u  be  Incl^^H 

aa  to  be  certainly  amcriur  to  the  ftn^^^B 

^^B                        tlie  irrspiusei  nn  divers  days,  ami 

act  of  trespass  I  havevcr,  oa  the  pre^^^B 

^^KA                       timet,  fiut  ireKpiin  cannM  be  Inid  of 

cise  dHy   ia  nut  m.itcrlnl  In  lmp«nj^^^| 

^H^                      lonw  cliattels  with  a  eoneinimndo. 

either  to  tbc  penon,  perional,  or  radl^^H 

^^V                      Sttllc.  £38.  «39.    Rul.    N1,   Pri.  tK. 

property,  the   pUintiff  may  «aCQG«d(^^H 

^^B                      Ihough  it  may  ■•  on  divers  dtys  snd 

uiHiu  the  tnol  at  to  any  ono  t/nfif^^H 

^^P                           limes."  S  BU.  Cum,  S12.  1  Lcl.  Raym. 

^K                           240.  Cnm.Uig.  I'leitdcr.  3  M.  10    1 

(irior  Id  tlie  dnie  mrniioned  in  tlwdl^^^B 

^^H                       SauuJ.  24.  n.  1.— Faimcrly  it  wis 

claration.    Bui.  Ni.  I'ri.  86.  1  Him^^^H 

^^^H                       miitA  to  declare  with  a  eontir.aando 

24.  n.    .  3  Suund.  5.  a.  3.^^U^^H 

^^H^                     w  in  1  Sntiod.  34.  but  now  it  U  tnure 

:SJ.  a.  Com.  Die-  Pleader  J^^^^^B 

^^^F                     Duisl  In  trcBpasn  to  land,  la  »tate 

(r)  A  trespass  ahonld  ^I^^^^^H 

^^^^                     '>  llixi  ihe  defendant  on  such  a  day, 

have  been  committed  vJ^^^^^^^^B 

^^^K                     in  Bttcb  a  year,  and  on  divrrs  other 

Com.  Uig.  Pleader,  3  M.  IsB^^^^H 

^^^h^                     duyB  uiid  timei,  berween  thai  cluy  and 

omiuiim  will  be  aided  unlcMW^^^^^H 

^^Bl                     thi:  OcliUiiiiiiE  of  ^^'"^  >>■»<  ('"'  ■"  <^- 1*- 

fendant  demur  sp(  cully.  X  9«il|^^^^^H 

^^B*                     "  iKlwccn  Uiai  day    and  tlie  ci'm- 

ante,  vol.  i.  lodex,  Mt,  i|||^^^H 

J^^^^^^^B 

(/)  As  to  the  alia  merl^^^^^H 

^^Br                      pauet,"  *nd  Ihc  plaintiff  may  give  in 

Index,  tit.  DeclaTalioc|^j^B^^^^| 

^^^^                         CvidmcF   atiy   numlier  of  trespasses 

tmrmia.  Cro.  lac.  664.         ^#1^^H 

^^V«                    commiiicd  during  Ihc  specified  time. 

is)  The  declaration  In  Wew^^H 

^^B                    '  ''  ""'y  ""^  ^■^y  ^  mentiflned,  the 

should  be  canlra  Jiaerm,  Com.  Dlg^^H 

^^^t-                        plaint^  will  nnt  be  permiled  to  give 

Pleader.  3  M.  ».  but  the  ontiMion  <*^^B 

^^H|                       evidence  nf  more  iban  one  act  of 

aided   uiilcsi   the    [kfcnilant    iScina(^^^| 

^^B                        Ireapu.tH,  and  where  the  trespasses 

speciully.  ante,  vol.  L  Index,  tit.  Ont^^^B 

^^V                        are  natcd,  ai  above,  tu  have  been 

tra  faccm.                                   JM^H 

^^B  t                    t^umtlkiltell  on  divtrs  days  and  ii[n(.'s, 

(/i)  Any  sum  sufficient  (o  co*^|^^^l 

^^B                       between  eiich  a  day  and  Buch  a  tUy, 

of  the  damngei,  V^^^^^^^B 

^Hjk                     if  the  plaintiS'inlciid  logiveevidencc 

^^^T                         of  rifseattd  acts  of  trespass  he  must 

(1}  Observe  the  notes  to  lAefid^^H 

^^B                       confine  bimtclf  lo  the  lime  in  the  de> 

precedent.  Thii  i:>  the  iviual  mod*  ll^^^B 

^^^^                    cUraiion,  and  thctefore  it  Is  in  gene- 

declaring  in  tresp-iu  in  the  CoinnMS^^^B 

^^^■t^A^BBtftf9BBin_ire>paai  to  real  pn^ 

IHHHl 

OaOI^mATlOMi  IM  TBBSPAW. 
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{^TAe  lUtiarvtioit  In  Itnfiat*  'n  iht  C^mmvn  PUa., 
tkt  yarlt  tufi/iated  to  /save  tetti  Utufilf  ttttd  »tatrt  iMr 
trcifitui  at  UngtH  m  Mte  ei*  )n«rr  rountt,  iut  wttAat; 
Iht  Ibor  vien   ihr  irrtfiati  va*  comnafltd^  lAr  nsiml-.  • 
tAegoodjtt  i^r.  taken,  nr  lAf  valac  lbrrt<if,ar  ihr  Bmo/j 
tuslamrd.  •««  1  SniitiJ.  SI3.  n.  Z.  339.  nutc  1.  utitl  ■■. 
\dnlaTatiani  for  trts(nm  to  the  firrto»,  in  9  Wioiw 
ta«*  to  ficTiontiJ  firoflirty,  id.  65.  and  for  trttfiant  tc  •  ■ 
]|3.aii<lBoolc's  Suit  atLaw,  I<IS,  194.    Tlie  dcrlaraiy. 
uJllloKit  ;J 

And  nilicr  wniDgs  lo  (fie  taid  A.  D-  there  did  to  llie  gnai  dsinaRC  Conclmian  J 

or  the  said  A.  B,  and  against  ihe  peace  of  our  lord  Ihc  now  kinff,  Stc.  *"""  f"""  38 

'  And  tJicMupon  the  «oid  A.  B.  by  K.  F.  hi*  Miomey.  compluins,  for  Count  p^rU* 

t  llic  said  C.  D.  u«,  We.  wiih  force  and  nmis,  fcc.  muilc  uii  nsdault 
Upon  rlKi  said  A.  B.  lo  wtl,  at)  tec.  tuid  then  and  there  gave  and  «truck, 
Iff. 

f  fliTf  ttatr  Ihe  trrtfiattn  ftntUrly  at  in  theprtttding  part '/_(  j  .'-i 
tteclar^H'm,  wiiA  the  ttddUlon^ time,  nam6er,Jfiianfiiy,  and  value,  oi  ir. 
the  eauni  /tart  of  Ike  precedtntt,  above  referred  to^  and  eonUttdc  a* 
foliaxo*  .-J 

t  And  other  wrongs  to  tlic  eaid  A,  B.  then  and  ihcrc  did,  19  the  Conclu»iuii 
grcBt  dBtnagc  of  the  said  A.  B.  and  againn  the  pcucc  of  our  suld  lord 
Hie  king,     Whcrcfurc  llio  iJiit)  A,  B,  sailli  that  he  is  injured,  and  hath 

ut&iAined  damage  lo  llic  araotini  of  L. ,  and  thurcforo  he  brings  his 

•uit,  fcc  {Omit  PMgrtJ) 

*In  the  Common  Pleat.  [  *  *i^  ] 

nw(  ajier .  in 

Trinily  Ttrm,  S I  Geo.  3. 

,  (to  wit).  C.  D.  was  attached  10  answer  A.  B.  of  a  plea  of '''"^ ',''<  '" 

irc&]MM,  and  thereupon  the  said  A.  B.  by  E,  F.  tiis  atiomej',  com-pi„,",'"a  "" 
plains  agkinst  the  said  C.  U.  for  that  the  said  C.  D.  on,  &C.  wllli  force  aaore  conciic 
iind  amt,  Ice.  nude  an  asiauti.  Etc.  to  wit,  nt)  ^z.  \_Urre  tlaie Ule  trtf    "^^^^' 
finttet  a»  tti  the  KiHg'a  Bench,  and  at  in  the  aimi  part  «f  iht  IdU  fm- 
redrnt,  and  aetordlng  to  the  facia-  arid  which  may  be  vtatrd  a»  in  the 
foti^vitngfu-ettdentii,  anil  conclude  an  In  the  but /irretdeni  frwi  the  t.^ 


expeiiic  cccatinnnl  hy  the  recital  of 
the  luppuied  writ,  it  niay  be  adviaa* 
t^  to  adopt  ibc  next  turm  j  lee  the 
ooies  thereto. 

{ti  It  apprars  from  1  Saond.  31B. 
D.  3.  that  at  the  prckcni  time  ad*  da- 
niicn  in  tretpats  in  the  Cnniin'm 
Plroa,  or  by  origina)  in  the  King's 


^ient,  though  it  mercl/  »tatc  na 
abinre,  that  the  defrndani  wiiia{tach> 
cdlonnawer  llic  plainiiffin  x  pIcAOf 
trespass,  without  settli>s  forth  the 
■uppuacil  writ  ]  and  ccnatnly  as  thli 
cunciiie  mudc  avnida  much  pmlixity 
and  cxpEnite,  it  ik  pretcrahle  to  the 
form  usually  adopted.    ^^ 


•  ■  nrxi  qftrr  ~ 
Trinity  Trrm,  4 J  Geo,  5.*J 
..  (til  wit).  A.  U.  a  debtor  to  our  bovcnign  lord  the  now  kloM 
camciU  licfure  tbc  baionii  of  his  majeMy's  Hxchirqucr,  on  - 

. day  iif ,  in  this  wmc  term,  by  E.  F.  hn  nitavaej, « 

complflina  by  bill  against  C.  D.  prcMut  hcrci  in  court,  the  ■ 

of  a  plea  of  tic^puss,   for  liint,  ice-  [Prucfrd  flrrcUelif  aM  nf  JRu 

Demfi,  ante,  414,  and  cwctwir  ot  afilr,/iagf  30.] 


I.  TO  PSJUSOJV^. 

fc  .        _ 

w**Mtil(,      fCnmmmfffneiit  and  nndukhn  in  £ing'»  BtntH,  Common  Pitt*,  j 

"■  ante,  4U  to  417.}— For  lliat  (m)'lfic  sftid  C.  D.  pi 

I'.rcc  aiid  arms  (/i),  &c.  assaulted  (?)  ihc  said  A.  D.  I 

•■)  anri  then  and  there  npit  ill  the  face  of  him  the  said'  J 

iiiiHinj;     ''•;'!")    "iiii   i[re;it  force  and  violence  Gcizcd  and  laid  hold  of  ike  lali 

t.  tlintw  A    D.  by  his  nose,  and  grcady  squeezed  and  pulled  the  sBtnc.and  then 

n«  W      """^  '^'■'■<'  plucked,  pulled  und  tore  divers  large  c|UintUics  of  hair  from 

ng  041(1  ofTibe  head  of  him  the  snid  A.  C.  and  then  and  tlierc  with  n  «er| 

•4131     *""'  '"'^'''  ^"<'  '^^^  *"•*  ''S'^^'  8*"^^  ^'"'  ""■uc't  tbc  said  A.  fi.  a  g 

'     mtiny  violent  blotva  and  strokes  on  and  about  liis  head,  Eltc«>  litv 


(/)  Observe  llie  notes  to  llie  prro*- 
dent,  ante,  414.  4ls,  which  are  in 
gcn^rnl  »|1phCHble. 

(fw)  The  word  "  ivherrai"  woold 
tv  improper,  anie.  414.  note  c. 

(n)  In  Ualtig  lh;s  and  the  other 
preurdenii  in  irespuss,  nnly  such 
p»rt»  of  lliem  «»  are  reallv  applica- 
ble (I)  rt!«  p«ri!cii1ftr  cjise  fihiuld  be 
mscrtcd  in  (he  dr  da  rut  inn.  See  the 
preceiteiits.  9  Wemw.  Ind,  S  to  9,  and 
dxervB  lilt  notes  to  the  preetdeotB, 
•nle,  *I4  (P  417.  The  principal^r. 
mo/»lleg'i  lions  uccesjary  tn  be  niteixl' 
«I  to  )n  frAining  a  dr cUrBiinn  for  an 
ktsafflt  or  ether  trcupnui,  aiv,  l«t. 
The  itatemrnt  of  the  lime  «hen  the 
trnpaas  was  committed.  Sdly,  The 
in^cnlon  of  the  wtirdJi  iif  et  armit. 
3d1j',  The  ffTtur  or  pbcc.  4lhly. 
Thiit  the  matter  injured  trat  the/tro' 


"  a/ia  enormia."    6th!y,  The  WOr 
"  conira  /laceln,"  and  7lhly,  The  D 
elusion  ad  damnum,  ts'c. 
respects  the  declaration  In  tre 
shnuld  be  a  /uti  icatemeni  of  ths  Ih^ 
juiies  in  the  order  in  which  ibey  wcf 
committed,  and  of  all  the  contti| 
daniugei  i  and  no  alleg!itioii  «l 
be  inwried  unless  there  ha  «  prd 
bility  of  its  bemg  proved  in 
[in  2  Reeve's  HiM,  E.  r„  864,  S 
S66.  a  record  to  the  >wsnl4| 
venue,  is  given,  Ln 
pnbi,  in  the  reifpi  of  Btlw.l 

(*)    On   divtra   daya  i 
vntld  be  improper  in 
414.  noted,   hre  e  £■>*.  33L^ 

(fi)  Anic.4U,  notec. 

(9)  This  may  in  son  r  (»sesl»pS 
fcr»b'e  to  "  madr 
obfervaiittiB  in  Ci  i 

if}  lifts 
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back,  shoulders,  arms,  legs,  and  divers  other  parts  of  his  body  ;   and  asrattlt  akb 
also,  then  and  there,  with  great  force  and  violence,  shook  and  pulled     ■'*'Tti*y. 
about  him  the  said  A.  B.  and  cast  and  threw  him  the  said  A.  B.  down 
to  and  upon  the  ground,  and  then  and  there  violently  kicked  the   said   -     • 
A.  B.  and  gave  and  struck  him  a  great  many  cnher  blows  and  strokes, 
and  also  then  and  there  (s^y  with  great  force  and  violence,  rent,  tore, 
and  damaged,  the  clothes  and  wearing  ♦apparel  (*),  to  wit,  one  coat,      [  •  419  ] 
one  waistcoat,  one  pair  of  breeches,  one  cravat,  one  shirt,  one  pair  ,of 
stockings,  and  one  hat,  of  the  said  A.  B.  (/)  of  great  valufe*,  to  wit,*of 
the  value  of  Z.20,  which  he  the  said  A.  B.  then  and  there  wore,  and 
was  clothed  with.     By  means  of  which  said  several  premises,  he  the  Damage,  that 
said  A,  B.  was  then  and  there  greatly  hurt,  bruitsed,  and  wounded,  and  plainiifi  be- 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  ajid'^^j^  m  unable 
continued  for  a  long  space  of  time,  to  wit,  for  the  space  of-         weeks  to  transact  him 
then  next  following,  (or  «  hitherto^*')  during  all  which  time,  he  the  Jl,"  ^"^Jt*  "'^^^^ 
said  A.  B.  thereby  suffered  and  underwent  great  pain,  and  was  hinder-  pense  about 
cd  and  pre\;ented  fi*om  performing  and  transsycting  his  necessary  af-**^*^****  Wv. 
fairs  and  business,  by  him  during  thM  time  to  be  performed  and  trans- 
acted, and  also,  thereby,  he  the  said  A.  B.  was  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out,  and  expend  a  large  sum  of  money^  to 

wit,  the  suili  of  L, ,  of  lawful  money  of  Great  Britain,  in  and  about 

endeavouring  to  be  cured  of  the  bruises,  wounds,  sickness,  soreness, 
lameness,  and  disorder  aforesaid,  occasioned  as  aforesaid,  to  wit,  at, 
&c.  aforesaid.  [_It  is  usual  to  add  a  count /or  a  common  assault j  asjbl* 
lows  ;3 

And  also  for  that  the  said  C.  D.  on.  See.  with  force  and  arms,  8cc.  made  Second  count 
another  assault  on  the  said  A.  B.  to  wit,  at,  &c.  and  then  and  there  again  ^^^  *  ^?tT** 
beat,  bruised,  wounded,  and  ill-treated  him,  insomuch  that  his  life  wa« 


(s)  If  there  were  a  substantive  and  the  plaintiff  recovering  less  than  40«. 

and   independent  injury  to  personal  damage,  is  not  entitled  to  iull  costs 

property,  it  is  advisable  to  state  such  without  a  certificate.    Tidd's  Prac. 

injury  in  a  distinct  count,  in  order  to  883.  3  edit.  1  Hen.  Blac.  291.  5  T.  R. 

entitle  the  plaintiff  to  full  costs,  for  483.   See  the  count  de  bonis  asfior* 

where  an  injury  to  personal  property  tatis^  post,  page  426.  [2  Reeve's  Hist, 

is  either  laid  in  the  declaration,  or  £.  L.  265.] 

proved    merely    in    aggravation    of  (/)  A  property  or  possession  in  th« 

damages,  as  a  mode  or  qualification  plaintiff  must  be  stated.    Com.  Dig* 

of  the  assault  and  battery   or    local  Pleader,  3  M.  9. 

trespass,  7  East.  325.  it  is  within  the  {u)  As  to  the  statement  of  the  spe- 

atat.  22  &  23  Car.  2.  c.  9.  So  where  a  cial  damage,  ante,  Vol.  2.  Index,  tit. 

laceravit  or  tearing  of  the  plaintiff's  Damage.  As  to  the  words  wounding 

clothes  Is  laid  in  the  declaration,  or  and  mayhem,  see  1  Ld.  Rayro.  176.. 

found  by  the  jury  to  be  merely  con-  3  Salk.  115.  S.  C.  1  Wils.  5.  Tidd's 

sequential  to,  or  committed  at  the  Prac.  806. 

same  time  as  an  assault  and  battery,  (x)  If  there  have  been  several  as* 

Vol.  II.  2  R 
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ASB^tTLT  XJTD   ^/^grcby  then  *and  there  greatly  des/iaired  of(if)y  and  other  wrongs,  fed* 
r  •  420 1       C'^'^  conclusion  in  King*s  Denchy  Common  Pleasy  or  the  Exchequer^  if 
to  be  as  antCj  414  /o  417*3 


The  like  for  a  [Commencement  and  conclusion  in  the  King's  Bench,  Common  Pleasy 
on^Wd^*^*  or  Exchequer y  as  ante,  414  ro  417.] —  For  that  the  said  C.  D.  on,  &c. 
ship  («).  with  force  and  arms,  &c.  made  an  assault  on  the  said  A.  B.  in  and  on 

board  of  a  certain  ship  or  vessel,  called  the -,  then  on  the  high 

seas,  to  wit,  in  London,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of 
Cheap,  and  then  and  there,  with  great  force  and  violence,  struck  and 
knocked  the  said  A.  B.  down,  to  and  upon  the  deck  of  the  said  ship  or 
vessel,  and  then  and  there,  with  his  fists,  and  also  with  a  certain  ropCf 
gave  and  struck  the  said  A.  B.  a  great  many  violent  blows  and  strokes  on 
and  about  his  head,  face,  breast,  back,  arms,  legs,  and  divers  other  parts  of 
his  body ;  and  also  then  and  there  without  the  licence  or  consent,  and 
against  the  will  of  the  said  A.  B.  put  and  placed  him  the  said  A.  B.  into 
irons,  and  then  and  there,  without  any  reasonable  or  prqbable  cause 
whatsoever,  kept  and  continued  him  the  said  A.  B.  so  in  irons,  and  im- 
prisoned as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
•■  hours,  then  next  following.  By  means,  &c.  [_State  the  damage 

according  to  the  Jact^  which  may  be  as  in  the  firecedent^  ante,  419, 
s/ldd  a  count  for  false  imfirisornnent^  generally  as  post^  432,  424,  and  a 
count  for  a  common  assault  as  ante,  419.] 

By  husband  TObserve  the  commencements  and  conclusions  in  the  K,  B,  C.  P,  or 

and  wite,  Exchequer,  ante,  414  to  417.1  — — ,  (to  wit.)  A.  B.  and  C.  D.  his 
ag-ainst  bus-  >'  j  .._,..,  jri_ 

band  juid  wife  wife,  complain  of  E.  F.  and  G.  H.  *his  wife,  being  in  the  custody  of  the 

for  a  battery     marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king 

the  other  (a) .  himself,  of  a  plea  of  trespass.    For  that  he  the  said  G.  H.  on,  &c.  with 

[•421] 

saults  at  different  times,  for  which  thfe        (z)  Observe  the  notes  to  the  prece^ 

plaintiff  intends  to  proceed,  distinct  dents,  ante,  414  to  4l7.  and  note  n. 

counts  should  be  added  for  each  as-  ante,  418.    This  declaration  should 

sault.    1  Saund.  299.  n.  6.    1  Caropb.  be  framed  according  to  the  facts- 
473.    But  otherwise  it  is  not  necessa-        (a  )  Observe  the  notes  to  the  prece- 

ry  though  usual  to  insert  a  count  for  dents  ante,  414  to  417.   The  diiSerent 

a  common  assault,  for  if  the  plaintiff  trespasses  are  to  be  described  accord* 

prove  any  part  of  a  special  count,  he  ing  to  the  facts,  and  may  be  stated  as 

will  be  entitled  to  a  verdict /in;  ta?ilo,  in  the  precedent,  ante,  418,  m.   Can 

though  he  fail  in  proving  the  residue,  must  be  taken  to  declare  only  for  the 

R.  T.  Hardw.  121.    2  Saund.  74,  b.  personal  injury  and  sufferings  of  the 

ante.  Vol.  1.  tit.  Declaration.  wife,  and  not  to  include  any  statemei 

(y)  Thiii  is  the  usual  form  of  the  of  an  injury,  which  in  point  of  law  or.- 

count  for  a  common  assault,  though  ly  affected  the  husband  and  not  the 

there  have  been  no  battery.    See  1  wife,  such  as  a  statement  of  the  bat- 

Saund.  14.  n.  S.—but  the  words  in  ita-  tery  of  the  husband,  loss  of  her  scr- 

lic  should  be  omitted,  where  the  par-  vice,  expence  in  her  cure,  &c.  See  1. 

ty  was  but  slighUy  injured.  Salk.  119,  Com.  Dig.  Pleader,  2  A.  1. 
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force  and  arras,  &c.  made  an  assault  upon  the  said  C.  D.  then  and  still  BirreRY  ou 
being  the  wife  of  the  said  A.  B.  to  wit,  at,  &c.  and  then  and  there  beat,        '^*"* 
bruised,  wounded  and  ill-treated  her,  so  that  her  life  was  then  and  there 
greatly  despaired  of,  and  other  wrongs  to  the  said  C.  D.  (b)  then  and 
there  did,  against  the  peace  of  our  said  lord  the  king,  and  to  the  damage 

of  the  said  A.  B.  and  C.  D.  (c)  his  wife,  of  Z. .  And  Uierefore  they 

bring  their  suit,  &c.  Pledges. 

^^Commencement  in  King* a  Benchy  Common  Pleaa^  or  Exchequevy  aa  By  buaband 
untey  414  to  416.]— For  that  the  said  C.  D.  on,  &:c.  with  force  and  bauery''o/hiS 
arms,  Sec.  made  an  assault  on  £.  F.  then  and  still  being  the  wife  of  the  wife,/)er  qaod^ 
said  A.  B.  to  wit,  at,  &c.  and  then  and  there  violently  beat,  kicked,  ^^'  i^^* 
bruised,  and  ill-treated  (f)  the  said  £.  F.  so  then  and  there  being  the 
wife  of  the  said  A.  B.  as  aforesaid,  insomuch  that  she  the  said  *E.  F.  by      [•  42?] 
means  of  the  premises,  then  and  there  became,  and  was  sick,  sore,  lame, 
and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time^ 
to  wit,  hitherto,  whereby  he  the  said  A.  B.  during  all  that  time  lost  and 
was  deprived  of  all  the  comfort,  benefit,  and  assistance  of  the  said  E. 
F.  his  said  wife,  in  his  domestic  affairs,  which  he  might  and  otherwise 
would  have  had ;  but  thereby  also  he  the  said  A.  B.  was  then  and  there 
forced  and  obliged  to  pay,  lay  out,  and  expend,  and  hath  necessarily 
paid,  laid  out,  and  expended  divers  sums  of  money,  in  the  whole  amount- 
ing to  a  large  sum  of  money,  to  wit,  the  sum  of  L.  .■      ,  in  and  about 
the  endeavouring  to  heal  and  cure  the  said  £.  F.  his  said  wife,  of  the 
sickness,  soreness,  lameness,  and   disorder  aforesaid,  occasioned  as 
aforesaid,  to  wit,  at,  Sec.  aforesaid,  and  other  wrongs,  to  the  said  A.  B. 
then  and  there  did,  against  the  peace  of  our  said  lord  the  king,  and  to 
the  damage  of  the  said  A.  B.  of  L,        .,  and  therefore  he  brings  hia 
suit,  Sec.  Pledges,  &c. 

^Commencement  aa  ante^  414  ^o  417.}— -For  that  the  said  C.  D.  here-  For  debauch- 

tofore,  to  wit,  on,  &c.  to  wit,  at.  Sec.  with  force  and  arms,  8cc.  assault- "'5****"^*''?^ 
'  '  and  senranj;  iq 

^    ^  trespass  (/). 

and  Jackson  and  Wife  v.  Matravera.  claration  no  statenaent  of  the  person- 
Michael.  Term,  26  Geo.  3.  xxist.  vol.  al  sufferings  of  the  wife  should  be  ia- 
MSS.  379.  and  ante,  1st.  vol.  61,  2, 3. ;  eluded,  but  the  plaintiff  should  pro- 
however  the  statement  of  matters  in  ceed  merely  for  the  consequential  da- 
aggravation  will  in  some  cases  be  aid-  mage,  and  h^  may  include  counts  for 
ed  after  verdict.  1  Salk.  119.  a  battery,  or  any  other  trespass  to 

(6)  This  allegation  appears  proper,  himself,  or  to  his  personal  or  real 

though  a//fl  enormia  eia  intulit  is  good,  property,  ante,  1  Vol.  46,  47,  61.  See 

Cro.  Jac.  664.  Com.  Dig.  Pleader,  %  the  precedent  for  mm.  co^i.  ante,  3^3, 

A.  1.  4. 

(f )  M  damnum  i/isorum  is  proper.  (e)  The  trespasses  are  to  be  de- 
Con).  Dig.  Pleader,  2  A.  1.  and  ante,  scribed  according  to  the  fact,  and  may 
Vol.  1.  61.  [398.]  be  stated  as  ante,  418. 

(f/)  Observe  the  notes  to  the  prcce-  {/)  Sec  the  precedent  and  notes, 

dents,  ante,  414  to  418.    In  this  de-  qntCi  315>  and  2  New.Rep^470.  The 
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BATTEHT  ow   cd,  dcbauched,  and  carnally  knew  one  E.  F.  then  and  from  thence  hi- 
5ERVAWT8.    j|^gj.^^  being  thc  daughter  and  servant  of  him  the  said  A.  B.  whereby 
the  said  E.  E.  became  pregnant,  &c.  [^Proceed  to  the  end  as  in  the  de^ 
claration  in  case^  ante^  3 1 5,  and  conclude  as  in  trespaasy  ante^  41 5,  6.  j 

By  a  master  V Commencement  in  K.  B,  C.  P.  or  Exchequer^  as  oJite^  4 1 4  /o  4 1 7.]— 

ofhhsef^lnti^  For  that  the  said  C.  D.  on,  &c.  wiih  force  and  arms,  8cc.  made  an  assault 
per  quodj  &c.  q^  £  p.  then  and  still  being  the  daughter  and  servant  of  the  said  A.  B* 
^V»  to  wit,  *at,  Sec.  and  then  and  there  beat,  bruised,  wounded,  and  ill-treat- 

ed  the  said  E.  F.  insomuch,  that  by  means  thereof,  the  said  E.  F.  then 
and  there  became  and  was  sick,  sore,  lame,  and  disordcred^nd  so  re- 
mained and  continued  for  a  long  space  of  time,  to  wit,  from  thence  hi- 
therto ;  during  all  which  time,  he  the  said  A.*  B.  lost  and  was  deprived 
of  the  service  of  his  said  daughter  and  servant,  and  of  all  the  benefit 
and  advantage  which  might  and  would  otherwise  have  arisen  and  ac- 
crued to  him  from  such  service,  to  wit,  at,  &c.  aforesaid. — [^Co7ic/usion 
in  K,  B,  C,  P.  or  Exchequer j  as  ante  414  to  417.J 

For  an  assault,      [Commencement  in  K.  B.  C.  P.  or  Exchequer^  as  ante^  414  to  417.3 

?"**  7.'7'^-^/|*"    ^For  that  the  said  C.  D.  on,  &c.  with  force  and  arms,  Sec.  made  an 

.go  to  a  police  assault  upon  the  said  A.  B,  to  wit,  at,  &c.  and  then  and  there  seized 
office,  and  for  ^^^  j^-j  j^^l^j  ^f  th^  said  A.  B.  and  with  great  force  and  violence  pul- 
meS  (T)."*^""  led  and  dragged  about  him  the  said  A.  B.,  and  then  and  there  gave 
and  struck  the  said  A.  B.  a  great  many  violent  blows  and  strokes  (i), 
and  also  then  and  there  foiced  and  compelled  the  said  A.  B.  to  go 
from  and  out  of  a  certain  dwelling-house,  situate  and  being  at,  &c.  into 
the  public  street  there,  and  then  and  there  forced  and  compelled  him 
to  go  in  and  along  divers  public  streets,  to  a  certain  police-office, 
situate  and  being  at.  Sec,  and  then  and  there  imprisoned  the  said  A.  B. 
and  kept  and  detained  him  in  prison  there,  without  any  reasonable  or 
probable  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the 
space  of——,  then  next  following,  contrary  to  the  laws  and  cus» 
toms  of  this  realm,  and  agahist  the  will  of  the  said  A.  B.  whereby  he 
the  said  A.  B.  was  then  and  there  not  only  greatly  hurt,  bruised,  and 
wounded,  but  was  also,  thereby,  then  and  there  greatly  exposed  and 
injured  in  his  credit  and  circumstances,  to  wit,  at,  &c.  aforesaid.— 
[It  is  usual  to  add  the  following'  common  count  for  a  false  im/irison- 


V 

I 


first  count  may  be  in  trespass  for  en-  1. 47.  If  the  plaintiff  were  put  to  t 

tering  dwelling-houBe,  and  there  de-  expense  in  medical  attendance,  I 

bauching  the  daughter,  with  a  second  state  such  damage  as  in  the  pi 

count  as  above.  dent,  supra ;  and  see  Sir  T,  Ri . 

(g)  Observe  the  notes  to  the  prece-  259. 
dents,  ante,  414  to  418,  and  to  the        (A)  Observe  the  notes  to  the  pre- 

precedent,  ante,  315,  for  debauching  cedent,  ante,  418. 
a  daughter ;  a  person  cannot  declare        {i)  Describe    the    trespasses   i 

for  the  battery  of  his  child,  merely  in  cording  to  the  facts,  which  may  be  as 

the  character  of  2^ parent,  ante,  Vol.  ante,  418. 


fj 
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menu  and  a  count  for  a  common  assault^  as  ante^  419.     Conclude  as  '^iw  impri-  - 

^  1  ^  n  SO^JUIHT. 

flw/^,  4U  to417.J 

•And  also,  for  that  the  said  C.  D.  on,  &c.  with  force  and  arms,  &c.  CominoB 
made  another  assault  upon  the  said  A.  B.  to  wit,  at,  &c.  and  then  and  iniprisonment 
there  beat,  braised,  and  ill-treated  him  the  said  A.  B.  and  then  and  generally  (i). 
there  imprisoned  him  the  said  A.  B.  and  kept  and  detained  him  in  pri-     t     *^*  J 
son  there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a 
long  time,   to  wit,  for  the  space  of  ■         hours,  theti  next  following  ;- 
contrary  to  the  laws  and  customs  of  this  realm,  and  against  the  will  of 
the  said  A*  B.— [^J^f  a  count  for  a  common  assault^  as  antCj  419,  and 
conclude  as  antCy  414  to  417*3 
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[Commencement  and  conclusion  in  K,  B,  C  P.  or  Exchequer^  as  ^^^  chasing 

sheen  &c 

antcy  414  to  417.] — For  that  the  said  C.  D.  on,&c.  and  on  divers  other  with  special 
days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  (or  damage  (/). 
if  in  the  Common  Fleas*  ^^  and  the  commencement  of  this  suit^")  with 
force  and  arms,  Isfc.  drove,  chased,  and  humed  the.  sheep,  ewes,  and 
lambs,  ^c.  to  wit,  — —  sheep,  —  ewes,  and  —  lambs,  of  the  said 
.A.  B.  of  great  value,  to  wit, of  the  value  of  L.  ,(1)  then  depastur- 
ing, and  being  i^  and  upon  a  certain  waste,  or  common,  called 1 

in  the  parish  of  — ,  in  the  county  of  ■■  ■  (m),  and  then  and  there 
chased,  and  drove  the  said  sheep,  ewes,  and  lambs,  from  and  off  the 
said  common,  to  divers  places  to  the  said  A.  B.  unknown,  whereby 
the  said  A.  B.  was  not  only  put  to  great  trouble  and  expense,  amount- 
ing ia  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  L,  , 
in  and  about  endeavouring  to  find  his  said  sheep,  ewes,  and  lambs,  but 

also  divers  thereof,  to  wit, sheep, ^  ewes,  and  . 

lambs,  *of  great  value,  to  wit,  of  thp  value  of  Z.        .,  then  and  there      C'^^SJ 
died ;  and  others  thereof,  to  wit,  ■  sheep,  — — ~  ewes,  and  ' 


(k)  See  the  notes  to  the  last  pre-  compel  the  defendant  to  confine  his 

cedent,  and  to  the  precedent  in  1  justification,  if  any,  to  chasing  frooi 

Saund.  76.  oif  the  particular  common.  The  next 

(/)  See  the  precedents,  9  Wentw.  count  (which  is  transitory,  1  Saund* 

Ind.  9.  observe  the  notes  to  the  prece-  220.)  should  be  added,  and  in  geiie- 

dents,  ante,  414  to  417.  ral  is  sufficient  without  the  more  spe* 

(772)  This  count  is  local,  and  will  cial  count. 


(1)  It  is  necessary  to  state  the  value  of  the  thing  for  the  taking  or  injur- 
ing of  which  the  action  is  brought,  but  the  omission  is  cured  by  verdict.  JSac. 
Mr.  Tresfiass,  (I.  2.)  and  by  pleading  in  chief.  2  Johns,  Rep.  421.  o; 
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batteut  of  cd,  debauched,  and  carnally  knew  one  E.  F.  then  and  from  thence  hi- 
therto  being  the  daughter  and  servant  of  him  the  said  A.  B.  whereby 
the  said  E.  F.  became  pregnant,  &c.  [_Proc(r€d  to  the  end  as  in  the  de^ 
claration  in  casey  ante,  3 1 5,  and  conclude  as  in  tres/ioasy  ante,  4 1 5,  6.1 

By  a  master  [Commencement  in  K.  B,  C.  P.  or  Exchequer^  as  ante^  414  ro  4 1 7.1— 

for  the  battery       *-  .,^t^  r  -.r  \  e 

of  his  servanu  ^^^  ^^^^  ^"®  ^^'"  ^*  ^'  ^^>  ^^"  ^*^"  force  and  arms,  8cc.  made  an  assault 
per  quod,  &c.     qj^  £  p.  then  and  still  being  the  daughter  and  servant  of  the  said  A.  B. 

r*  423  1  ^^  ^^^^'  *^^'  ^^'  ^"^  ^^^^"  ^^^  there  beat,  bruised,  wounded,  and  ill-treat- 
ed the  said  E.  F.  insomuch,  that  by  means  thereof,  the  said  E.  F.  then 
and  there  became  and  was  sick,  sore,  lame,  and  disordered^nd  so  re- 
mained and  continued  for  a  long  space  of  time,  to  wit,  from  thence  hi- 
therto ;  during  all  which  time,  he  the  said  A.'  B.  lost  and  was  deprived 
of  the  service  of  his  said  daughter  and  servant,  and  of  all  the  benefit 
and  advantage  which  might  and  would  otherwise  have  arisen  and  ac- 
crued to  him  from  such  service,  to  wit,  at,  &c.  aforesaid. — [^Conclusion 
in  K,  B,  C.  P.  or  Exchequer '^  as  ante  414  to  417.J 

For  an  assault,      [Commencement  in  K.  B,  C.  P.  or  Exchequer^  as  ante^  414  to  417,'] 

?n^  plarntifl'to  — ^^^  ^^^^  ^^^^  ^^^^  ^*  ^'  ^"»  ^^'  ^^'^^^^  ^°^^^  ^^^^  arms,  &c.  made  an 
goto  a  police  assault  upon  the  said  A.  B.  to  wit,  at,  &c.  and  then  and  there  seized 
office,  and  for    ^  j^j^  j^^^j^  ^^  ^^^^  ^^jj  ^^  g   ^^^  ^i^,^      .^^^^  f^j^.^  3^,^  violence  pul- 

ment  (A).  led  and  dragged  about  him  the  said  A.  B.,  and  then  and  there  gave 
and  struck  the  said  A.  B.  a  great  many  violent  blows  and  strokes  (i), 
and  also  then  and  there  foiced  and  compelled  the  said  A.  B.  to  go 
from  and  out  of  a  certain  dwelling-house,  situate  and  being  at,  &c.  into 
the  public  street  there,  and  then  and  there  forced  and  compelled  him 
to  go  in  and  along  divers  public  streets,  to  a  certain  police-office, 
situate  and  being  at,  Sec.  and  then  and  there  imprisoned  the  said  A.  B. 
and  kept  and  detained  him  in  prison  there,  without  any  reasonable  or 
probable  cause  whatsoever,  for  a  long  space  of  lime,  to  wit,  for  the 
space  of  ,  then  next  following,  contrary  to  the  laws  and  cus- 

toms  of  this  realm,  and  against  the  will  of  the  said  A.  B.  whereby  he 
the  said  A.  B.  was  then  and  there  not  only  greatly  hurt,  bruised,  and 
vounded,  but  was  also,  thereby,  then  and  there  greatly  exposed  and 
injured  in  his  credit  and  circunistances,  to  wit,  at,  &c.  aforesaid.— 
[//  is  usual  to  add  the  follotoin^  common  count  for  a  false  imfirison» 


first  count  may  be  in  tresfiass  for  en-  1. 47.  If  the  plaintiflT  were  put  to  an 

tcring  dwelling-hoube,  and  there  de-  expense  in  medical  attendance,  &c 

bauching  the  daughter,  with  a  second  state  such  damage  as  in  the  prece- 

count  as  above.  '  dent,  supra;  and  see  Sir  T.  Raym 

(g)  Observe  the  notes  to  the  prece-  259. 
dents,  ante,  414  to  418,  and  to  the        (//)  Observe  the  notes  to  the  pre- 

precedent,  ante,  315,  for  debauching  cedent,  ante,  418. 
a  daughter ;  a  person  cannot  declare        (r)  Describe    the    trespasses   ac- 

for  the  bnttery  of  his  child,  merely  in  cording  to  the  facts,  which  may  be  as 

the  character  of  2^ parent^  ante,  Vol.  ante,  418. 


s 
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mentj  and  a  count  /or  a  common  aasauUy  as  ante^  419.     Conclude  at  »ax«  xmp&x- 

♦And  also,  for  that  the  said  C.  D.  on,  &c.  with  force  and  arms,  &c.  Commott 
made  another  assault  upon  the  said  A.  B.  to  wit,  at.  Sec.  and  then  and  imprisonment 
there  beat,  braised,  and  ill-treated  him  the  said  A.  B.  and  then  and  generally  (i). 
there  imprisoned  him  the  said  A.  B.  and  kept  and  detained  him  in  pri-     ■-  J 

son  there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a 
long  time,  to  wit,  for  the  space  of  —- —  hours,  theti  next  following  ^ 
contrary  to  the  laws  and  customs  of  this  realm,  and  against  the  will  of 
the  said  A*  B.— -[^J</  a  count /or  a  common  assault  j  as  antCy  419,  and 
conclude  as  ante^  414  to  417.J 


n.    TO  PERSOAML  PROPERTT. 

[Commencement  and  conclusion  in  K.  J3.  C  P.  or  Exchequer ^  as  ^^^  chwing 
ante^  414  to  417.] — For  that  the  said  C.  D.  on,&c.  and  on  divers  other  ^ith  special 
days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  (or  damage  (/). 
if  in  the  Common  Pleasj^  and  the  commencement  o/ this  suity**)  with 
force  and  arms,  isfc.  drove,  chased,  and  humed  the.  sheep,  ewes,  and 

lambs,  i!fc,  to  wit,       ■■   sheep, ewes,  and  —  lambs,  of  the  said 

A.  B.  of  great  value,  to  wit,  of  the  value  of  Z..-  ,  (1)  then  depastur- 
ing, and  being  in  and  upon  a  certain  waste,  or  common,  called  ^ 
in  the  parish  of  — — ,  in  the  county  of  ■■  ■  (m),  and  then  and  there 
chased,  and  drove  the  said  sheep,  ewes,  and  Iambs,  from  and  off  the 
taid  common,  to  divers  places  to  the  said  A.  B.  unknown,  whereby 
the  said  A.  B.  was  not  only  put  to  great  trouble  and  expense,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  Z.-  ■, 
in  and  about  endeavouring  to  find  his  said  sheep,  ewes,  and  lambs,  but 

also  divers  thereof,  to  wit, sheep, '  ewes,  and  . 

lambs,  *of  great  value,  to  wit,  of  the  value  of  Z>.-        ,  then  and  there      [*425] 
died ;  and  others  thereof,  to  wit,  >  sheep,        .■  ewes,  and 


{k)  See  the  notes  to  the  last  pre-  compel  the  defendant  to  confine  his 

cedent,  and  to  the  precedent  in  1  justification,  if  any,  to  chasing  from 

Saund.  76.  off  the  particular  common.  The  next 

(0  See  the  precedents,  9  Wentw.  count  (which  is  transitory,  1  Saynd. 
lod.  9.  observe  the  notes  to  the  prece-  220.)  should  be  added,  and  in  gene- 
dents,  ante,  414  to  417.  ral  is  sufficient  without  the  more  spe* 

(m)  This  count  is  local,  and  will  cial  count. 


(1)  It  is  necessary  to  state  the  value  of  the  thing  for  the  taking  or  injur- 
ing of  which  the  action  is  brought,  but  the  omission  is  cured  by  verdict.  J3ac. 
Mr,  Trespass,  (I.  S.)  and  by  pleading  in  chief.  2  Johns.  Rep,  421.  or 


919  SECLAaATIONS   IK  TmXSPASS. 

TO  CATTZ.E,    lambsy  of  great  value,  to  wit,  of  tHe  talue  of  L,       »,  theo  and  there 
oooD8«  &c,    became  and  were  wholly  lost  to  the  said  A.  B-  and  the  residue  of  the 
said  sheep,  ewes,  and  lambs,  then  and  there  became  and  were  greatly 
damaged,  and  lessened  in  value,  to  wit,  at,  &c.  aforesaid. 

Secotid  count       And  also  for  that  the  said  C.  D.  on,  ^c,  with  force  and  arms,  life. 

for  chasing      chased  and  drove  about  other  the  cattle,  to  wit,  —  other  sheep^ 

othe?catUe     "^"^^  Other  ewes,  and  —  other  lambs,  of  the  said  A.  B.  of  great 

generally  (n).  value,  to  wit,  of  the  value  pf  L,^    ■    .,  to  wit,  at  the  parish  aforesaid,  in 

the  county  aforesaid.     Whereby  the  said  last-mentioned  sheep,  ewes^ 

and  lambs,  being  of  the  value  aforesaid,  became  and  were  greatly  da- 

maged,  lessened  in  value,  and  spoiled,  to  wit,  at«  &c.  aforesaid.-— 

'     \Btate  the  damage  to  the  cattle  according  to  thefact^  and  wMch  may  be 

be  as  in  the  last  firecedenty  and  if  there  be  any  evidence  to  support  it^ 

add  a  count  de  bonis  asfiortatisy  as  posty  426.] 

For  seizing  [^Commencement  and  conclusion  in  K.  B.  C.  P,  or  JSxcheguer,  a» 

**u^^®^^     ^^ntcj  414  to  4l8.]-:.For  that  the  said  C.  D.  on,  isTc.  with  force  and 

other  property  .      ,         .  ,  j-        .      i  . 

as  a  distress     arms,  ^c  seized,  took,  and  distrained  a  certain  cow,  (or  certain  furni'^ 

(<*)•  turcj  goods,  and  chattels,  to  wit,  ^c.)  of  him  the  said  A-  B.  of  great 

value,  to  wit,  of  the  value  of  L,  ,  to  wil,  at,  &c.  and  then  and  there 
impounded  the  said  cow,  (or  furniture,  goods,  and  chattels,)  and  kept 
and  detained  the  same  so  there  impounded,  for  a  long  space  of  time, 

to  wit,  for  the  space  of days,  then  next  following,  whereby  the 

said  A,  B.  for  and  during  all  that  time  lost  and  was  deprived  of  the  use 
and  benefit  pf  his  said  cow,  (or  furniture,  goods,  and  chattels,)  and 
thereby  the  same  then  and  there  became  and  were  greatly  damaged, 
lessened  in  value,  and  spoiled,  to  wit,  at,  ^c.  aforesaid,  \jidd  a  count 
Common         de  bonis  asportatis  as  follows  :— ]  *  And  also  for  that  the  said  C.  D.  on 

count,  de  bonis  ^j^e  day  of .—  A.  D ,  with  force  and  arms,  ^c.  to 

[  •  426  J      wit,  at  the  parish  of  ■  aforesaid,  in  the  county  of  •— afore- 

said, seized,  took,  and  drove  (or,  "  led,"  or,  tf  inanimate  property,  say^ 
"  carried  away,**)  a  certain  cow,  [or  certain  goods  and  chattels,  to  witf 
Vfc.  enumerating  them  as  in  trover,  ante,  370,  1.]  of  the  said  A.  B.  of 
great  value,  to  wit,  of  the  value  of  X.  ,  of  lawful  money  of  Great 
Britain,  there  then  found  and  being,  and  converted  and  disposed  of  the 
same  to  his  own  use.  [^Conclude  in  K.  B,  C.  P,  or  Exchequer^  ivith 
the  alia  enormia,  hs'c,  as  ante,  416  to  417.] 

For  shooting  a      [Commencement  and   conclusion  in  K.  B.  C.  P,  or  Exchequer,  as 
A>g.&c.  (ri-    ante^  414  to  417.]— For  that  the  said  C.  D.  on,  &c.  with  force  and 


(n)  See  the  precedents,  9  Wentw.  Ind.  viii.  ix.  and  observe  the  notes, 

Ind.  IX.  and  observe  the  notes  to  the  ante,  414  to  417. 
precedents,  ante,  414  to  417. 1  Saund.        (/i)  Observe  the  notes,  ante,  414  to 

220.  418. 

(o)  See  the  precedents,  9  Wentw.        iq)  See  the  precedents,  9  Wentw. 
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arms,  &c.  to  wit,  at,  &c.  shot  off  and  discharged  a  certain  guHy  then  '^  ooobs  and 

and  there  loaded  with  gun-powder  and  shot,  at  and  against  a  certain     ^  ^*'     ^' 

dog  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of  L»        , 

and  thereby  and  therewith,  then  and  there  so  greatly  shot,  hurt,  and 

wounded   the  said  dog,  that  by  reason  thereof  the  said  dog)  being  of 

the  value  aforesaid,  afterwards*  to  wit,  on  the  day  and  year  aforesaid) 

died,  to  wit,  at,  &c.  aforesaid.  [^Iffhe  mode  in  which  the  defendant  in* 

Jured  the  dog^  ^c  be  douttful^  udd  a  -more  general  county  aBfoUov>9  :— ] 

And  also  for  that  the  said  C.  D.  on,  &c.  aforesaid,  with  force  and  Second  count. 

arras,  &c.  to  wit,  at,  &c.  aforesaid,  so  greatly  beat,  hurt,  and  wounded 

a  certain  other  dog  of  him  the  said  A.  B.  of  great  value,  to  wit,  of  the 

value  of  L,    >  ■■ ,  that  by  reason  thereof,  the  same  dog  afterwards,  to 

wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at,  &c.  aforesaid,  and 

other  wrongs,  &c.  [Conclude  in  E,  B,  C  P.  or  Exchequer y  a«  antCy 

414  to  417.] 

^Commencement  and  conclusion  in  K,  B,  C.  P.  or  £x chequer y  as  Fop  ninnin|^ 

antey  414  to  417.]— for  that  the  said  C.  D.  'on,  &c.  with  force  and  *^¥^*gf 
e  .  •  .        «|5»ms»  the 

arms,  &c.  to  wit,  at,  &c.  drove  a  certain  carriage)  to  wit,  a  curticle,  plaintiff's, 

which  he  the  said  C.  D.  was  then  and  there  driving  in  and  along  the  wherd>y  be 
king's  highway,  with  great  forco  and  violence  upon  and  against  a  cer-  ouj^andhis 
tain  other  carriage,  to  wit,  a  certain  chaise  of  him  the  said  A.  B.  of  cwtwjTc  da- 
great  value,  to  wit,  of  the  value  of  X. ,  and  in  which  aaid  chaise,  ™JJp^'^'^  ^j- 

he  the  said  A.  B.  was  then  riding  in  and  along  the  said  king's  high-  pcnse  in  re- 
way,  and  thereby,  then  and  there,  greatly  broke  to  pieces,  damaged,  ^n^m^fichics 
and  spoiled  the  said  chaise  of  the  said  A.  B.  And  by  means  of  the  pre-  &c.  (r). 
mises,  he  die  said  A.  B.  was  then  and  there  cast  and  thrown  with  great      t  *  *27  ] 
force  and  violence  from  arid  out  of  his  said  chaise,  to  and  upon  the 
ground,  and  by  means  of  the  premises,  he  the  said  A.  B.  was  after* 
wards,  to  wit,  on,  &c.  aforesaid,  forced  and  obliged  to,  and  did  neces- 
sarily lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 
JL,        y  in  and  about  ihe  repairing  and  amendii^g  the  damage  so  done 
to  the  said  chaise,  as  aforesaid,  and  also  by  means  of  the  premises,  he 
the  said  A.  B.  then  and  there  became  and  was  greatly  bruised,  hurt) 
and  wounded,  and  sick,  sore,  lame  and  disordered,  and  so  remained  and 

continued  for  a  long  space  of  time,  to  wit,  for  the  space  of then 

next  following,  and  during  all  that  time  suffered  and  underwent  great 
paiU)  and  was  hindered  and  prevented  from  performing  and  transact- 


Ind.  IX.  1  Saund.  82.  and  observe  the  (r)  See  the  precedent,  3  East.  593. 

notes,  ante,  414  to  417.  &c.  It  noay  be  Observe  the  notes  to  the  precedents, 

stated  that  the  defendant  assaulted  ante,  414  to  417.  and  the  precedent 

the  cattle  or  other  animal^but  this  is  and  notes,  ante,  329.  331.  The  injury 

aot  usaal)  Barnes.  452.  3  Leo.  28.  2  and  the  damage  should  be  stated  pra* 

Rich.  C.  P.  435.  Plea  thereto^  see  11  clsely  according  to  the  facts. 
East.  568. 


3!B0  DBCLARATXOKS  IH  TKESFASS* 

TO  ing  his  lawful  affairs  and  business,  by  him  daring  that  time  to  be  done, 

«ARBiAGE$.  perfQ|.j|^e(]^  and  traniacted ;  and  was  also  thereby  forced  and  obliged  to 
pay^  lay  out,  and  expend,  divers  sums  of  money,  in  the  whole  amount- 
ing to  a  large  sum  of  money,  to  wit,  the  sum  of  L,  ■  ,  in  and  about 
endeavouring  to  be  cured  of  the  sickness,  soreness,  lameness,  and  dis- 
order aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  8cc.  aforesaid. 

For  seizing  ^Commencement  and  conclusion  in   JT.  B,  C  I*,  or  Exchequer^  as 

SllintlffWrt  '^^^^^  414  to  4ir.]— For  that  the  said  C.  D.  on.  Sec.  with  force  and 
and  horse,  aad  arms,  Sec.  to  wit,  at,  &c.  stopped  and  seized  *a  certain  horse  and  cart  of 

[  *  428 1  detained  the  same,  from  the  said  A.  B.  ibr  a  long  space  of  time,  to 
wit,  for  the  space  of—,  then  next  following,  andnhen  and  there 
seized  and  took  from  and  off  the  head  of  the  said  horse,  a  certain  hal- 
ter of  the  said  A.  B.  of  gre^t  value,  to  wit,  of  the  value  of  L, — ,  and 
then  and  there  carried  away  the  same,  and  converted  and  disposed 
thereof  to  his  own  use,  to  wit,  at,  &c.  aforesaidi^— {[./ff^cf  a  count  de 
bonis  as/iortatis  aa  ante^  426,  and  observe  the  notes  to  the  precedents^ 
ante  J  414  to  418-3 

For  seizing  ^^Commencement  and  conclusion  in  K,  B,  C  P.  or  Exchequer^  as 

plaintiff's  ante,  414  to  418.] — For  that  the  said  C.  D.  on,  &c.  with  force  and 
barge  (s)r  arms,  ficc.  to  wit,  at,  &c.  seized  and  took  a  certain  barge  or  vessel  of 
the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of  Z..— *,  and  in  which 
said  barge  or  vessel,  he  the  said  A.  B.  then  and  there  intended,  and 
was  about  to  carry  and  convey  certain  goods  and  merchandize,  for  cer- 
tain freight  and  reward,  to  be  therefore  paid  to  him  the  said  A.  B. 
and  then  and  there  carried  away  the  said  barge  or  vessel,  and  kept  and 
detained  the  same  from  the  said  A.  B.  for  a  long  space  of  time,  to  wit, 
hitherto,  and  converted  and  disposed  thereof  to  his  own  use,  and  there- 
by the  said  A.  B.  was  hindered  and  prevented  from  carrying  and  con- 
veying the  said  goods  and  merchandize  as  aforesaid,  and  thereby  lost 
and  was  deprived  of  all  the  profits,  benefit,  and  advantage  which  might 
and  would  otherwise  have  arisen  and  accrued  to  him  therefrom,  to  wit> 
at,  &c.  aforesaid. — [^Md  a  count  de  bonis  asfiortatisy  as  anre,  426.] 


lU.  TO  REAL  PROPERTF. 

For  trespass 

in  dwelling-  [^Commencement  and  conclusion  in   K.  B.  C,   P.  or   Exchequer,  as 

j„™  Qpg„       '  ante,  414  to  418  ]  For  that  the  said  C.  D.  on,  *Scc.  and  on  divers  other 

doors,  and 
seizing  goods    • 
therein  {t). 

[  •  429  ]  («)  See  the  precedents,  9  Wentw.        (r)  See  the  precedents,  9  Wentw* 

iv.  v.  and  observe  the  notes,  ante,  414     Ind.  xv.  and  the  notes  to  the  prece- 
to  418.  .  dents,  ante,  414  to  4i8.  The  trespasses 


'^^  •  III.   TO    R»AL   PBOPKBTT.  3||^ 

^'^^dafs  and  times  (u),  between  that  day  and  the  day  of  exhibiting  this   to  boubbs* 
-j     bill,  (or  if  in  C.  P.  '*  rAe  commencement  of  thh  suic")  with  force  and 
arms,  &c,  broke  and  entered  a  certain  dwelling-house  of  the  said  A. 

B.  aitaate  and  being  in  the  parish  of ,  in  the  county  of ——^ 

and  then  and  there  made  a  great  ndlse  and  disturbance  therein,  and 
stayed  and  continued  therein,  making  such  noise  and  disturbance  for 
a  long  space  of  time,  to  wit,  for  the  space  of  ■  days  then  next  fol* 
lowbg,  and  then  and  there  forced  and  broke  open,  broke  to  pieces* 
and  damaged  divers,  to  wit,  —  doors  of  the  said  A.  B.  of  and  belong- 
ing  to  the  said  dwelling-house  with  the  appurtenances,  and  broke  to  ^ 
pieces,  damaged  and  spoiled  divers,  to  wit,  ■  locks,  .  staplea, 
-and  '  hinges,  of  and  belonging  to  the  said  doors  respectively,  and 
wherewith  the  same  were  then  fastened,  and  of  great  value,  to  wit,  of 
the  value  of  L, — .  And  also  during  the  time  aforesaid,  to  wit,  on  the 
'Said  ■■  *  day  of  |  seized  and  took  divers  goods  and  chattels,  to  wit 
^deacride  the  gooda^  ^c.  aa  in  trover^  antCy  370,  371.3  of  the  said 
A.  B.  then  ibund  and  being  in  the  said  dwelling-house,  and  being  of 
great  value,  to  wit,  of  the  value  of  Z.— ,  and  carried  away  the  same, 
and  converted  and  disposed  thereof  to  his  own  use.  By  means  of  The  damage, 
which  said  several  premises,  he  the  said  A.  B.  and  his  family  were, 
•during  ail  the  time  aforesaid,  not  only  greatly  disturbed  and  annoyed 
in  the  peaceable  possession  of  the  said  dwelling-house  of  the  said  A. 
£•  but  also  he  the  said  A.  B.  was  during  all  that  time  hindered  and 
prevented  from  carrying  on  and  transacting  therein  his  lawful  and  ne- 
cessary affairs  and  business,  to  wit,  at,  &c.  aforesaid.  [Add  amount  for 
an  exfiulaion  ut  infray  if  afifilicable  to  the  facta^  and  a  count  *de  bonia  [  •430] 
aafiortatia  aa  ante^  426,  aa  to  the  uae  of  which,  aee  1  T,  E,  479.J 

And  also,  for  that  the  said  C.  D.  on,  &c.  with  force  and  arms,  &c.  broke  Count  for  a 
and  entered  a  certain  other  dwelling-house,  of  the  said  A.  B.  situate,  puisiSn?  **' 
Sec,  and  then  and  there  ejected,  expelled,  put  out,  and  amoved,  the 
said  A.  B.  and  his  family  from  the  possession,  use,  occupation,  and 
enjoyment  of  the  said  dwelling-house,  and  kept  and  continued  them  so 
ejected,  expelled,  put  out,  and  amoved  for  a  long  space  of  time  to  wit, 
from  thence  hitherto.  Whereby  the  said  A.  B.  for  and  during  all 
that  time,  lost,  ^and  was  deprived  of  the  use  and  benefit  of  his  said 
dwelling-house,  to  wit,  at.  Sec.  aforesaid. 

[Commencement  and  concluaion  in  K.  £.  C.  P,  or  Exchequer,  aa  9^1}^^  **^ 
ante,  414  to  418.]— -For  that  after  the  making  of  a  certain  act  of  par- for  a  forcibie 

entry  and  dc« 
tainer  (x). 

and  the  damage  are  to  be  stated  ac«  Where  the  trespass  was  only  on  one 

cording  to  the  &cts,  and  the  formal  day  it  should  be  laid  accord  ingl  y. 

points  to  be  attended  to  are  as  ante,  Rich.  C.  P.  430. 
418,  n.  n.  (x)  See  the  precedents,  9  Wentw* 

(u)  See  precedent!  9  Wcntw.  1QjS«  lod.  2Uiv.  Co.  £nt.  46  a. 

Vol,  IL  2  S 


gjljt^  DECLARATIOKS  IN  TEESFA88.  * 

TO  HomEt,  lianientt  made  at  a  parliament  holden  at  Westminster,  in  the  county 
of  Middlesex,  in  the  reign  of  Henrj  the  Sixth,  late  king  of  England, 
Intituled,  <<The  duty  of  justices  of  peace  where  land  is  entered 
upon  or  detained  with  force,"  and  at  the  time  of  the  committing  of 
the  grievances  by  the.  said  C.  IT  as  hereinafter  next  mentioned,  the 
said  A.  B.  was  seised  (that  is  to  say)  in  his  demesne  as  of  fee,  of  and 
in  a  certain  dwelling-house  [or  ciosey  according  to  the  ybcr,]  with  the 
appurtenances,  situate,  &c.  and  the  said  A.  B.  being  so  seised  thereof, 
the  said  C.  D.  not  regarding  the  said  statute,  heretofore  and  after 
making  of  the  said  statute,  and  whilst  the  said  A.  B.  was  so  seised,  to 
wit,  on,  &c.  with  force  and  arms,  Sec.  broke  and  entered  the  said  mes- 
suage, (or  "  closcy  ^c.'*)  of  the  said  A.  B.  and  then  and  there  in  a  for- 
cible manner  put  out,  and  disseised  the  said  A.  B.  thereof,  and  in  a 
forcible  manner,  and  Vvith  strong  hand  kept  and  continued  the  said  A. 
B*  so  put  out  and  disseised  for  a  long  space  of  time,  to  wit,  thence 
hitherto,  and^  &c.  [Here  several  treafiassea  on  the  land  at  common  law 
were  afatedy  but  it  was  thought  that  they  ought  to  be  Emitted  on  the 
f  •  431  ]  ground  that  ^treble  damages  cannot  be  given  under  the  statute  for  any 
damage  subsequent  to  the  forcible  entry  :  a  tfnrd  county  however ^  was 
added  to  enable  the  filaintiff  to  try  that  point.  It  was  also  thought  that 
the  action  for  a  forcible  entry  can  only  be  sufifiorted  by  a  foeeholder.y~— 
By  means  whereof  the  said  A.  B.  for  and  during  the  time  aforesaid, 
lost  and  was  deprived  of  the  profits,  benefits,  and  advantages,  which 
xii'lght  and  otiierwise  would  have  arisen  and  accrued  to  him  from  the 
possession,  use,  occupation,  and  enjoyment  of  his  said  messuage,  to 
wit,  at,  Sec.  aforesaid.  And  other  wrongs  to  the  said  A.  B.  then  and 
there  did,  in  contempt  of,  and  against  the  peace  of  our  said  lord  the 
king,  and  to  the  great  damage  of  the  said  A.  B.,  and  against  the  form 

of  the  statute  in  such  case  made  and  provided. 

# 

Seeond  count,      And  also,  for  that  after  making  the  said  act  of  parliament,  and  at  the 
Dossess?^^*'   time  of  the  committing  of  the  grievances  by  the  said  C.  D.  as  in  this 
tenant  from      count  mentioned,  the  said  A.  B.  was  lawfully  possessed  of  a  certain 
year  to  year,   other  messuage  (or  close)  situate.  Sec.  as  tenant  thereof  to  one  E.  F. 
for  so  long  a  time  as  they  the  said  A.  B.  and  E.  F.  should  respectively 
please,  and  the  said  A.  B.  being  so  possessed  of  the  t^^id  last  mention- 
ed messuage  as  aforesaid,  the  said  C.  D,.  not  regarding  the  statute  in 
such  case  made  and  provided,  heretofore,  to  wit,  on<  Sec*  aforesaid,  with 
force  and  arms,  See.  broke  and  entered  the  said  last  mentioned  messuage 
(or  close)  of  the  said  A.  B.  and  then  and  there  in  a  forcible  manner 
put  out  and  dispossessed  the  said  A.  B.  thereof,  and  in  a  forcible  man- 
ner, and  with  strong  hand  kept  and  continued  the  said  A.  B.  so  put  out 
and  dispossessed  for  a  long  space  of  time,  to  wit,  thence  hitherto.    By 
means,  <S^r«  [as  in  the  Jirst  count  to  the  end^ 

Third  count.       And  also,  for  that  the  said  C.  D.  after  the  making  of  the  s^d  act  of 

on  possession   ^.^.,,^__.__^^,__,,._.,,.__._._.__^.__._______^______^___________,_._^.,^^^^ 

moeraUy  (  ?).  ' 

(y)  Sec  the  precedent,  Co.  Eat.  46.  a. 


III.   TO  RMU.    raOPBRTT.  SM 

parliament,  to  wit,  on,  Is^c*  aforesaid,  #ith  force  and  arms,  ^c.  and  with  ^  boubii* 
strong  hand,  and  against  the  form  of  the  statute  m  such  made  and  pro- 
vided, broke  and  enteied  a  certain  other  messuage  (or  <^  cIomc)  of  the 
said  A.  B.  situate,  ^c,  and  then  and  there  in  ar  fon^ible  manner  *put  [  *  432  ] 
out,  disseised,  djapoaseased,  and  expelled  the  said  A.  B.  therefrom,  and 
in  a  forcible  manner,  and  with  strong  hand  kept  and  continued  him  the 
said  A.  B.  so  put  out,  disseised,  dispossessed,  and  expelled  therefrom 
for  a  long  space  of  time,  to  wit,  thence  hitherto.  By  means,. ^c.  [a«  m 
the  Jir9t  count  to  the  end:  Add  a  count  for  trespasses  at  common  lavf 
mnd  for  a  common  exfiulsiony  as  antCj  438  to  43 1 ,'] 

[Commencement  and  conclusion  in  K.  B.  d  P,  and  Exchequer^  as  an-  For  trespass 
tcy  414  to  417.]— For  that  the  said  C.  D.  on,  life,  and  on  divers  other  bi^jlynff  open 
days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill  ntet  and 
(or  if  in  C.  P.  "  before  the  commencement  of  this  suit*')  with  force  and  "^cks,  with 

arms,  is^c,  broke  and  entered  divers,  to  wit, closes  of  the  said  A.  vtzm,  l^c  and , 

B.  situate,  lying  and  being  in  the  parish  of  —  in  the  county  of  — —  with  carts,  dar 
(a),  and  then^^nd  there  forced  and  broke  open,  broke  to  pieces,  dama-  gn^su^v!^-  ' 
ged,  and  spoiled  divers,  to  wit, gates  of  the  said  A*  B.  of  great  ing  soil,  cut- 
value,  to  wit,  of  the  value  of  X. — ,  then  standing  and  being  in  tlie  said  ^*"f  ?!!^'l 

'  j^  ^  gnd  carrying 

closes,  and  the  locks,  staples,  and  hinges  to  wit,  ——  locks,  —  sta-  away  hay  and 

pies,  and hinges  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  ^™»  cutting 

,r^  .««w,        .^.j  J..,.,  down  trees* 

value  of  X.         ,  respectively  affixed  to  the  said  gates,  and  with  which  and  carrying 

the  same  were  then  respectively  locked  and  fastened,  and  with  feet  in  away  the 
walking  trod  down,  trampled  upon,  consumed  and  spoiled  the  grass  mg^jnir 
and  com  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of  Z.— .,  bec^s,  and 
there  then  growing  and  being,  and  with  cattle,  to  wit,  horses,  mares,  geld-  5|l"{f  "^^d 
ings,  cows,  oxen,  and  sheep,  eat  up  and  depastured  the  grass  and  com  of  encumbering 
the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of  L. — ,  then  growing  ^\^l^A 
and  being  in  the  safd  closes,  and  with  divers  other  horses,  mares,  geld-  jngs,  l!fc.  («)• 
ings,  sheep  and  cattle,  and  also  with  the  *wheels  of  divers  carts,  waggons,      r  *  433  ] 
and  other  carriages,  crushed,  damaged,  and  spoiled  other  the  grass  and 
corn  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of  jL.— ,  there 
then  also  growing  and  being,  and  with  the  feet  of  the  said  horses, 
mares,  and  geldings,  and  with  the  wheels  of  the  said  carts,  waggons, 
and  other  carriages,  tore  up,  subverted,  damaged,  and  spoiled  the  earth 
and  soil  of  the  said  closes ;  and  also  then  and  there  mowed  and  cut 
down  the  grass  and  corn  of  the  said  A.  B.  then  growing  in  the  said 
closes,  and  then  and  theie  seized,  took,  and  carried  away  the  hay  and 
com,  to  wit,  — —  cart  loads  of  hay,  and  ■  ■  cart  loads  of  com 


(z)  Observe  the  notes  to  the  pre-  which  they  occurred, 
cedents,  ante,  414  to  418.  and  the  pre-  (a)  It  is  in  general  advisable  to  set 
cedents  9  Wentw.  Ind.  15.  ^c.  As  to  out  the  abuttals,  or  names  of  the  clo- 
the costs,  see  7  East.  20/.  The  tres-  ses,  when  they  can  be  ascertained 
passes  are  always  to  be  described  ac-  with  certainty.  See  the  next  prece- 
cor^g  to  the  fact^  and  In  the  order  In  dent. 


1 


8lM  DEOLARATIOIIS  IN  TRESPASS. 

»6  xax:»,  Vc.  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  ralue  of  X.—,  off  and 
from  the  said  closes,  and  converted  and  disposed  thereof  to  their  own 
use  ;  and  also  then  and  there  cut  down,  prostrated^  and  destroyed  the 
trees  and  underwood,  to  wit,  —  oaks,  — -  ash  trees^  —  elms,  &c. 
{according  to  the  fact^)  and  other  trees,  ,and  *  ■  ac«es  of  the  under* 
wood  of  the  said  A.  B.  of  great  value,  to  wit,  of  the  value  of  Z.  , 
and  the  timber,  wood,  branches,  and  bushes  thereof,  coming  and  aris- 
ing, to  wit, loads  of  timber, cart  loads  of  wobd,  ■    ■    cart 

loads  of  branches,  and  -*—  cart  loads  of  bushes,  of  the  said  A.  B.  of 
\  great  value,  to  wit,  of  the  value  of  L,     ■  ■,  took  and  carried  away,  and 

converted  and  disposed  thereof  to  his  own  use  ;  and  also  then  and  there 
broke  down,  prostrated,  and  destroyed  a  great  part,  to  wit,  -— — >  perches 
of  the  hedges,  and  —  perches  of  the  fences  of  the  said  A.  B.  of  and 
belonging  to  the  said  closes  respectively,  and  also  then' and  there  caat 
and  threw  divers  large  quantities  of  earth,  stones  and  rubbish.  Into  di- 
vers, to  wit,  ■  ditches  of  the  said  A.  B.  of  and  belonging  to  the  said 
closes  respectively,  and  thereby  and  therewith  then  and  there  choked 
and  filled  up  the  same ;  and  also  then  and  there  put,  plated,  and  erect- 
ed, and  caused  to  be  put,  placed,  and  erected  divers,  to  wit,  —  sham- 
bles,    stalls,    ■       booths,  and  — -  tables,  in  and  upon  the  said 

closes,  and  kept  and  continued  the  said  shambles,  stalls,  booths,  and 
tables  so  there  put,  placed,  and  erected  without  the  leave  or  licence, 
(  *  434  ]  and  against  the  will  of  the  said  A.  B.  for  a  long  space  of  time,  *to  wit, 
from  the  said  —  day  of  ,  iH  the  year  aforesaid  hitherto ;  and  there- 
by and  therewith,  during  all  the  time  aforesaid,  greatly  encumbered 
the  said  closes  respectively,  and  hindered  and  prevented  the  said  A.  9. 
from  having  the  use,  benefit,  and  enjoyment  thereof,  in  so  large  and 
ample  a  manner  as  he  might  and  otherwise  would  have  done,  to  wit, 
at,  &c.  aforesaid*    [  Where  there  has  been  an  exfiuUion^  a  count  should 

-  be  added  as  ante^  430,  and  where  there  has  been  a  removal  of  firofierty 

severed  from  the  realty  a  count  de  bonis  as/iortatis^  should  be  added  as 
antcj  426.] 

The  like  set-  For  that  the  said  C  D.  on,  Sec*  and  on  divers  other  days  and  times 
ting  out  the  between  that  day  and  the  day  of  exhibiting  this  bill,  (or  in  C-  P.  *  be- 
cfose  or  its*    fore  the  commencement  of  this  suit^**)  with  force  and  arms,  &c.  broke 

abattals  (6).     and  entered  a  certain  close  of  the  said  A.  B.  called  -^ ,  situate  and 

being  in  the  parish  of ,  in  the  county  of ,  [^or  if  it  be  des- 

cribed  by  abuttals^  omit  the  name  of  the  closCf  and  state  the  abuttals  ojC' 


(6)  In  order  to  avoid  the  necessity  Abuttals ;  but  in  this  case  care  must  be 

for  a  new  assignment,  in  case  the  de-  taken  that  the  description  correspond 

(endant  shonld  plead  Liberum  Tene*  precisely  with  the  facts,  fior  otherwise 

mentum,  it  is  frequently  advisable  to  the  plaintiff  may  be  nonsuited  on  this 

state  the  name  of  the  close,  or  its  count,  1  T.  R.  479.    BuL  Ni.  Pri^S9. 

abutuls,  see  1  Saund.  ^9.  a.  b.  c.  3  1  Taunt.  495.  Plea  thereto,  U  Sast 

Bla.  Rep.  1089.  ante,  1  VoL  Index,  tit.  51. 


%tl.  TO   REAL  IBOVBmTT.  gf^ 

ttifdmg  t0  thejueu^  and  which  may  ht  tu/ollow9  .*]  abutting  toVurds  the  to  lavb,  M- 
east^  on  a  certain  close  in  the  poasestion  of  £•  F, ;  towarda  the  west 

on  a  field  ealted     ;  towards  the  north,  on,  &c. ;  and  towards  the 

sotlth,  on,  jcG.  and  then  and  there,  k,c  [de^crihe  the  ireMfiaaseM  accord* 
ing  to  the  fact  tMch  may  be  itz#  in  the  last  precedent.'] 

[^Commencement  and  conelution  in  K,  B.  C.  P.  or  Exchequer  aa  antCj  For  cutting 
414  to  417.]-«-For  that  the  said  C  D.  on,  kc.  and  on  divers  other  days^®^"  *"* 
and  times,  between  that  day  and  the  day  of  exhibiting  this  bill,  with ttees^O *^*^ 
force  and  arms,  •8cc.  to  wit,  at,  kc  felled,  cut  dowi^,  prostrated  and  de-     [  *  435  J 

mtroyed  the  trees  and  pollards,  tp  wit,  •*— *-  oaks, ash  trees,  --<— 

ebns,  —2 —  other  trees,  and pollards  nf  th?  mA  A.  B.  of  gre^ 

Tailue,  to  wit,  of  the  value  of  Z.-^,  then  growing  and  beiog  in  and  upon 
certain  lands  there  situate,  and  took  and  carr^d  away  the  same,  and 
converted  and  disposed  thereof  to  his  own  use*  [/i^d  a  count  for  car- 
rying  away  treea  generally  aa  antCj  426*3 

[Commencement  and  concluaion  in  K,  B.  C.  P.  or  Exchequer ^  aa  ante^  Declaration 

414/0  417.]— For  that  the  said  C.  D.  heretofore  to  wit,  on,  *c,  (e)  *"  t«8p"8  for 
•.L  r              J               .        ,      .           J               .  «      mesne  profits* 

with  force  and  arms»  Sec.  broke  and  ealered messuages*  Sec.  after  a  reco- 

\tj^  firemiaea  are  uaually  deacribed  aa  in  the  declaration  in  ejectment  in  ^^T '"  cject- 

which  judgment  waa  obtained^]  situate  and  being  in  the  parish  of ,  ^  ^* 

io  the  County  of ,  and  ejected,  expelled,  put  out  and  amoved 

the  said  A.  B.  from  his  possession  and  occupation  thereof,  and  kept  » 

and  continued  him  so  expelled  and  amoved  for  a  long  space  of  time, 

to  wit,  from  the  day  and  year  aforesaid,  until  and  upon.  Sec.  (the  day 

on  which  fioaaeaaion  waa  obtained)^  and  during  that  time  took  and  had 

and  received  to  the  use  of  him  the  said  C.  D.  all  the  issues  and  profits 

of  the  said  tenements,  being  of  great  yearly  value,  to  wit,  of  the  yearly 

value  of  Z.  Whereby  the  said  A.  B.  during  all  the  time  aforesaid.  Damage  (f). 


(c)  It  is  usual,  where  the  facts  will  is  frequency  most  advisable  to  pro* 

supDort  the  allegation,  to  declare  as  ceed  in  the  name -of  the  former ;  but 

weu  for  the  trespass  on  the  close,  as  otherwise  in  that  of  the  latter  in  or- 

for  cutting  down  the  trees,  but  where  der  to  recover  anterior  mesne  profits. 

She  land  has  been  demised,  bat  the  As  to  this  action  in  general,  see  Run. 

trees  excepted  in  the  lease,  the  shove  l^ect.  438  to  445.  and  ante,  1  Vol. 

count  is  most  proper.    1  Shood.  323«  Index,  tit.  Mesne  Profits, 

n.  5.  7  T.  R.  13.  (e)  This  is  usually  the  day  of  the 

{d)  See  the  precedents  in  Run.  ouster  hud  in  the  declaration  in  ejecu 

Eject  535, 6.  2  Rich.  C.  P.  440.  This  meot,  but  where  the  plaintiff's  right 

action  may  be  in  the  name  of  the  no-  of  possession  and  the  defendant's  un- 

minal  plaintiff  or  of  the  lesser  of  the  lawfiil  entry  wei^  anterior  to  that 

plaintiff;  if  there  were  several  de»  tin»e,  it  is  advisable  to«late  the.tiqie 

miaes,  and  the  party  interested  had  apcordiqg  tO' the  fact, 

no  right  of  possession  anterior  to  the  (/)  In  this  aclien  Ihe .plaintiff  oifiy 

day  of  the  demise  in  the  ejiecaneal;,  it  cecover  in  dan^ises  \^p  value  of  the 


SJB6  DB0LA&ATIOV8  IN  T&VSPASB^ 

TO  jjjni,l^€.  not  'only  lost  the  issues  and  profits  of  the  said  tenementSf  with  the 
C  *  ^3^  ]  appurtenances,  but  was  deprived  of  the  use  and  means  of  cultivating 
the  same,  and  was  forced  and  obliged  to,  and  did » necessarily  lay  out 
and  expend  divers  large  sums  of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  X.  ,  in  aiyl  about  the  re- 
covering of  the  possession  of  the  sud  tenements,  with  the  appurte- 
nances, to  wit,  at,  &c.  aforesaid.  And  other  wrongs,  &c.  [^Cancltmon 
.     in  K,  B»  C,  P,  or  Exchequer j  aaante^  414  /o  417.] 

Tresptss   ^  [Commencement  and  conchition  in  JT.  JB.  C,  P,  or  Exchequer ^  as  anie^ 

fSL^trSe^.'  ^^^^^  417.]-iFor  that  the  said  C.  D.^being,  at  the  several  times  in 
nan,  for  hunt-  this  count  mentioned,  a  ^solute  person,  and  not  an  apprentice  in  com- 
^^'i^^  d  P^"^  ^^^  ^^  master,  duly  qualified  i>y  law  so  to  do,)  on,  8cc.  and  on 
M.  c  33. 8. 10.  divers  other  days  and  times  between  that  day  and  the  day  of  exhibit- 
(f  )•  ing  this  bill,  (or  in  C.  P.  "  the  cojnmencement  of  this  suit")  with  force 

and  arms,  &c.  broke  and  entered  a  certain  close,  or  piece  or  parcel  of 
land,  called  ,  of  the  said  A.  B.  situate,  lying  and  being  in  the 

parish  of       ■■,  in  the  county  of ,  and  then  and  theie  hunted  in, 

upon,  and  over  the  ^aid  close  or  piece  or  parcel  of  land,  and  then  and 
there  with  feet  in  walking,  ahd  with  divers  dogs,),(rod  down,  consumed, 
and  spoiled  the  grass  and  herbage  of  the  said  A.  B.  of  great  valuof  to 
wit,  of  the  value  of  L,  ,  ther^  then  growing  and  being ;  and  also 
then  and  there  broke  down,  polled  down,  pulled  to  pieces,  prostrated 

[  *  437  ]     and  destroyed  the  hedges  an|i  fences,  to  *wit,  perches  of  the 

hedges,  and  — —  perches  of  the  fences  of  the  said  A.  B.  of  great  value, 
to  \^it,  of  the  value  of  L.  ■,  there  then  erected,  standing,  and  being, 
contrary  to  the  form  of  the  statute  in  that  case,  made  and  provided  (A). 

Second  count  And  also  for  that  the  said  C.  D.  on  the  said day  of         ,  A.  D, 

cloBe^d'kS-  '*'  >  *^"^  ^^  divers  other  days  between  that  day  and  the  day  of  ex- 
ling  game,  at   hibiting  this  bill,  with-  force  and  arms,  &c.  broke  and  entered  divers, 

common  law    {^  ^j^^ other  Closes  of  the  said  A.  B.  situate  and  being  in,  &c. 

aforesaid,  and  then  and  there  with  feet  in  walking,  and  with  the  feet  of 


oocupation  of  the  premises,  together  Ld.  Raym.  149.  2  Wils.  70.   2  Bla. 

with  the  costs  of  the  action  of  eject-  Com.  2l5.  or  to  conclude  contra  for' 

mentf  and  if  any  particular  damage,  mam  statutij  1  Ld.  Rayxn.  150.   HuU 

waste,  or  injury  to  the  premises  were  lock,  92.    It  is  advisable  to  add  a 

committed  by  the  defendant  it  should  count  for  the  trespass  at  common  law, 

be  stated  specially,  and  such  state-  though  upon  the  special  count,  the 

ment  may  be  as  in  the  precedent,  plaintiflf  may  recover  as  for  a  common 

ante,  432, 3.  trespass  if  he  fail  in  proving  the  cir- 

{g)  The  use  of  declaring  specially  cumstances,   which  bring  the  case 

on  the  statute  is  to  entitle  the  plain-  within  the  statute, 

tiff  to  fuU  costs,  see  the  precedent  {h)  The  conclurion  contra  formam 

and  opinion,  9  Went  157,  8.  HuUock  statuti  is  not  necessary,  supra,  note  g. 

on  Costs,  90  to  102.  It  is  not  neces«  (0  See  a  preoedent  in  another  ibrm, 

sary  to  negative  the  qualifications!  1  Lil.  £nt  444. 


III.   TO   BBAL   (BOYBRTT.  ^fff 

divers  dogs  trod  down,  trampled  upon,  crushed,  and  spoiled  the  grass  nasinrrnrtfy 

aobd  com  of  the  said  A.  B.  then  growing  and  being  in  the  said  closes,         ^* 

and  then  and  there  being  of  great  value,  to  wit,  of  the  Taiue  of  £.— , 

and  then  and  there  with  the  said  dogs,  and  with  guns  hunted  and 

searched  in  the  said  closes  for  hares,  pheasants,  partridges,  and  other 

game,  and  killed,  seised,  took,  and  carried  away  from  and  off  the  said 

closes,  divers,  to  wit  (A:),  — ^^  hares,— ^  pheasants,  — —  partridges,  and 

— ^  conies  of  the  said  A.  B.  (/),  of  great  value,  to  wit,  the  value  of  Z.— -, 

then  being  in  and  upon  the  said  closes,  and  concerted  and  disposed 

thereof  io  his  own  use*  And  also  for  that  the  said  C.  D.  on,  8cc.  afore-  Third  coiuie 

said,  with  force  and  arms,  &c.  to  wit,  at,  &c,  ^aforesaid,  killed,  seized,  ^^^  ^'^rrylng 

took,  and  carried  away  divers,  to  wit,  — -r^  other  hares,  — —  other      r  ,^og  ^ 

pheasants,  — -  other  )Mirtridges,  and  •— —  other  conies,  of  the  said 

A.  B.  of  great  value,  to  wit,  of  the  value  of  X. ,  and  converted  and 

disposed  thereof  to  his  own  use.   And  other  wrongs,  8cc.  [ConcltuUm 
in  K,  B.C.  jP.  or  Exchequer^  as  ante^  414  ^o  417.J 

[Commencement  in  JT.  B,  C,  P.  or  Exchequer^  as  ante^  414/0  417,  First  emint 
the  venue  U  /oca/.]— For  that  the  said  C.  D.  on,  &c.  and  on  divers  other  pij^j^^fflf  "* 
days  and  times,  between  that  day  and  the  day  of  exhibiting  this  bill,  close  covered 
with  force  and  arms,  &c.  broke  and  entered  the  close  of  the  said  A.  B.  ^^  ^ttsx^ 
coveved  with  water  (n),  situate  andibeing  in  the  parish  of  «— -,  in  the 
county  of      -  ,  and  then  and  there  fished  in  the  said  close  for  fish,^ 


{k)  Formerly  a  declaratioD  ia  tres-  aggravatioo  only.  3  Salk.  '643.  3  Wils. 

pass  for  breaking  close  and  taking  his  393.  3  Saund.  74w  n.  1. 

fish,  &c.  without  stating  the  number  (/)  This  i^  sufficient,  though  gpune 

of  fish,  8cc.  taken  was  demurrable  and  may  be  fer^  natura^  the  plaintiff  by 

even  bad  after  verdict ;  5  Co.  34.  b.  reason  of  his  possession  of  the  land 

11  East.  576.   But  this  omissioo,  it  having  a  local  property  therein,  Ld. 

should  seem,  would  nowbe  holden  to  Raym.  350.  Godb.  174.  and  the  same 

becuredafter  verdict,  either  at  com«  rule  prevails  as  to  fish  taken  in  a 

mon  law,  Cro,  Jac  435.  or  by  statute  several  fishery.  Cro.   Car.  553, 554. 

of  Jeofails,  16  and  17  C.  2.  c.  8.  and  but  see  Lil.  Ent.  449. 

after  a  general  demnrrer  or  judgment  (m)  See  the  precedents,  9  Went, 

by  default  by  statute,  4  Ann.  c.  16.  s.  Ind.  x^dv.  As  to  the  law  see  Com. 

1.  and  even  if  the  action  were  merely  Dig.  Piscary.  Co.  Lit.  122.  a«  n.  7.  2 

for  taking  the  plaintiff's  fish,  but  if  Bla.  Com.  89.  2  Salk.  ,637.  4.  T.  R. 

the  declaration  were  for  breaking  the  437.  As  the  owner  of  the  soil  is  prima 

close,  as  well  as  for  taking  his  fish,  /aciej  entided  to  the  fishery  therein, 

without  specifying  their  number  or  it  is  frequently  advisable  to  insert  this 

kind,  it  seems  would  be  good  even  on  count,  Co.  Lit.  126.  b.  n.  1. 

a  special  demurrer,  because  breaking  (n)  This  is  the  mode  of  describing 

tiie  close  is  considered  as  the  princi-  the  right  to  a  pond.  Sec  where  the 

pal  ground  and  foundation  of  the  ac-  plaintiff  is  entitled  to  the  land  under 

tion,  and  taking  the  fish  as  matter  of  the  water.  Co.  Lit.  4.  b.  Y^v.  US. 
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won  rrsHiKvi  and  the  fish^  to  wit  (o)^  -^^-^  aalmon,  •«— — *  trout,  ■■'    '  'pike»  '  ■  ■  ■■  carp^ 

-*—  tench,  -^—  peiich^  •*— *  nMich>  and  *— —  ^els,  of  the  said  A.  B. 

(A)  of  great  Taloe,  to  wit,  of  the  value  of  Z.--«-— ,  there  then  found 

tod  being,  caught,  and  took,  and  cartied  away  ih€  aame^and  oooverted 

Second  count  and  disposed  thereof  to  his  own  use.  And  also  for  that  the  said  C,  D. 

^Uintifrf  U!^  ^'  ^^'  ^^  ^  divers  mother  days  md  tirnea^  between  that  day  and  the 

veral  fishery    day  of  exhibiting  this  biH,  with  force  aad  anas^  &c.  broke  and  entered 

(?)•  the  Several  fishery  of  the  said  A.  B.  in  a  ctertsin  river  called ^ 

situate  and  being  in  the  pariah  of    ■     i  in  the  ooub!^  ef    '     ■  ■■ ,  and 

(  *  439  ]     then  and  there  ishfed  in  the  said  fishery  fcM*  *fiah)  and  the  fish,  to  wH, 

&c,  (enkimerate  ob  in  the  la%t  pre€edmt^)  (r)  of  the  aaid  A.  B*  there 

then  found  and  being  of  great  vahie^  to  wk,  <£  the  value  of  Z..       > 

'caught,  took,  and  carried  away,  and  convertedHiad  disposed  thereof  to 

Third  count    Ms  own  use.  And  also  iw  that  the  said  C.  O.  on,  fcc.  and  on  Avers 

vU^^9^^fiee  ^^^^  ^^^  ^^  ixme%,  between  Oiat  day  and  the  dsy  of  esfaibitkig  this 

fishery  («).      bill,  with  force  and  arms,  &c  in  the  free  fishery  of  the  judd  A.  B.  la 

the   parish  aforesaid,  in   the  county  aforesaid,   fished,  and  the  fish, 

to  wit,  &c.  (a»  in  the  precedent^  arue^  438,)  there  then  found   and 

beings  of  great  vatue,  to  wit,  of  the  value  of  £,  >  i     ,  caught,  took,  aAd 

^mnth  count   carried  away^  and  convertecf  and  disposed  thereof  to  his  own  use.  And 

^Uint^'i"ft»h  *^^  ^^^  ^^^^  ^^^  '*^^  ^'  ^'  ^^  ^^*  aforesaid,  and  on  •divers  other  ^ays 
gene^dly.  ^i^^  times^  between  that  day  and  the  day  <£  exhibiting  tihis  biM,  with 
force  and  arms,  Sec.  to  wit,  at,  Bcc  aforesaid,  caught,  took,  and  carried 
away  other  the  fish,  to  wit,  &c.  (a«  in  the  firecedentj  ante^  438,)  of 
the  said  A.  B.  there  "then  fotmd  and  'being',  of  great  v&hie,to  wit,  of 
the  value  of  L.  ,  and  converted  and  dis|K>sed  thereof  to  his  own 
use,  to  wit,  at,  &c.  aforesaid.  [^Conclusion  in  King*a  Bench^  Common 
Fleas  J  or  Exchequevy  as  ante^  414  to  417.3 

Against  an  in-  For  that  the  said  C  D.  being  at  the  severad  times  in  this  count  men- 
ferior  trades-  ^loned,  a  dissolote  person^  and  not  an  apprentice  im  company  with  hk 
tiite  4  and  5  '  master  duly  qualified  by  law  so  to  do,  on,  &c.  andtm  divers  other  di^ 

W.  and  M.  c* 

J^i,  s.  lyj,  tor     ' t.>  ^     .  -   -  .  ■     —  -^^  -■-    .  ■  - - 

fishing*  in 

vend  fisherv*       ^^^  Insert  a  sufficient  number  of  unnecessarily  on  this  count,  Ca  Lit. 

(f).                  eaeh  description  of  fish,  that  may  127.  b.  notes  to  122.  a.  n.  7.  2  Bla. 

probably  hbve  be<in  taken.  As  to  the  Com.  39.  2  Salk.  6Sr.  F.  N.  B.  88.  In 

statement  of  the  nunibtr^  see  ante,  S  Mod.  97.  LiU  C&t.  449.  it  was  held 

437,  note  'k.  bad  after  verdict,  but  se^  Carth.  286. 

{p)  As  to  the  altegation  of  the.)>rQ-  In  2  Hen.  Bla.  182.  no  o^jcqtion  was 

«petty  in  the  fish,  ante,  437.  o.  1.  and  taken  to  this  count,  and  see  6  Bac 

Cra  Car.  553.  LU.  Bnt.  449.  Ab.  584.                 ^ 

.   (v)  See  *idiffisi*cnt  .preoededt,  Lil.  {()  See  theprecedenty9  WentlST. 

Elit.'449.  where  the   facts   will  support  this 

l(p)  Bur  see  ante,  437.  notie  k.  count,  it  is  ad¥isable  to  insert  it  b  or* 

.(#)  It' isr'dalbtful  whether  trespals  der  to  recover  full  costs,  see  ant% 

lies  for  fishing  in  9ijree  fishery,  and  436.  note  g.  Other  counts  at  common 

therefore  a  verdict  should  not  be  taken  laW|  as  above  should  be  inserted. 
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and  titnes,  bctweien  that  day  and  the  day  of  exhibiting  dns  bill,  {or  ift  t^%  itstim. 
Common  Pieaa  the  «  commencement  ^thia  auity")  with  force  and  arms, 
dec.  broke  and  entered  a  certain  close,  or  piece  or  parcel  of  land,  *call-  [  *  440] 
ed  «-*,  of  the  said  A.  B.  situate,  lying,  and  being  in  the  parish  of  ■, 
in  the  connty  of  ,  and  then  and  there  fished  in  the  several  fishery 
.of  A.  B;  there  without  the  leave  or  licence,  and  against  the  will  of  the 
said  A.  B.  and  contrary  to  the-  form  of  the  statute  in  that  case  made  and 
^provided,  and  the  fish  of  the  said  A.  B««to  wit,  8cc.  [enumerate  the  Jiah 
aa  in  the  ftrecedent^  ante\  438,]  of  gre^l  value,  to  wit,  of  the  valOe  of 
Z. ,  the^e  then  found  and  being,  took  and  carried  avray,  and  con- 
verted and  disposed  thereof  to  Ills  own  use,  to  wit,  a^  8ec.  aforesaid.~ 
^Add  other  count  a  aa  above, \^ 


•VHI.  DECUIRJTIOJ^  UV  EJECTM^Jm. 

In  the  King* a  Bench^  {or^  ^{.Common  Pleaa**) 

Trinity  (6)  Term^  $1  Geo.  3. 


f441] 


;; ,  (r)  (to  wit.)    Richard  Roe  (rf)  was  attached  to  answer  Declarations 

John  Doe  (d)  of  a  plea,  whereof  he  the  said  Richard  Roe,  with  force  ^  originai  in 
and  arms,  &c.  entered  into  [harefollowa  the  atatement  of  the  Jkremiaeaj  on  asiwHe* 
/or  the  recovery  of  which  t^e  action  ia  brought.    The  fileader  will  aelect  demise  Xa)* 
MUch  porta  qf  the  following  deacri/ition  aa  may  be  afi/ilicable  to  Ma  caatf 
inserting  a  tufficitnt  number  of  houaea^  acres,  ifc.  to  cover  the  real 
quantity ,  and  will  take  care  not  to  adofit  the  term  ^  tenement^*  (^)]  the 


(a)  It  is  most  usual  to  proceed  in  a  wrong  county,  it  would  be  doubtfiil 

ejectment  in  K.  B.  by  deelaration  on  a  whether  the  plaintiff  b&uld  obtain  pos« 

supposed  original  writ,  session,  T  T.  R.  588. 

{b)  Though  we  have  seen  that  iti  {d)  Any  names  may  be  adopted  for 

general  a  declaration  most  not>  be  in-  these  nominal  parties,  but  the  com* 

tituled  of  a  term  auterior  to  the  cause  mon  names,  John  Doe,  for  the  suppo« 

of  action  (ante,  13.  n.  a.)  yet  In  eject-  sed  plaintiff,  and  Richard  Roe,  for  the 

ment  it  is  otherwise,  and  the  demise  casual  ejector,  are  p^eferabfe.  ThougK 

and  ouster  are  fretjjwntly  laid  after  usual,  it  is  not  necessary  to  insert  the 

the  term  of  which  the  deelaration  supposed  addition  of  the  defendant, 

against  the  casual  ejector  is  intituled,  the  stat.  1  Hen.  5.  c.  5.  not  extending 

and  no  tibjectlon  can  be  taken,  because  to  declarations,  S  Bos.  and  PuK  399* 

the  nominal  defendant  cannot  demur,  %e)  For  what  an  efectment  will  lie, 

and  the  real  defendant,  if  he  appear,  and  what  is  a  sulBcient  description, 

must,  by  the  terms  of  the  consent  rule,  se^  Runn.  Ejectment  131  to  136.  Sel- 

accept  a  declaration  agahist  himself  of  wyn's  Nl.  Pri.  623  to  634.  The  term 

the  subteqoent  term,  and  plead  only  ^  tenement*  is   improper,   because 

the  general  issue.  ejectment  la  general  lies  only  for  cor* 

(r) The renue is lecal, atid€ven af-  fitneal  hereditaments,  and  the  tena 

tor veitliet^ tf  the v^nue werelaldlo  «* tenement^ itidodtft  irtcorftoreal cs« 

Vol.  n,  3  T 
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DBCtARATIONS 


OV  A  ftnr«]iB 
DEHISB. 

[•442] 

A  manor  (/}. 

A  rectory 
and  tithe  (^). 

Messuageiy 
buildings* 
landpand 
common  of 
pMtuze. 


The  tnixpoied 
demtae  by  the 
lessor  of  the 
pliintiffi 


f448] 
Count  part 


manor  of —^—)  iti  the  county  of* j  with  the  rights,  members,  and 

appurtenances  therounto  belongii^g  ;  and  also  into  the  rectory  of  the  pa* 

rish  church  of ,  In  the  county  aforesaid,  and  also  all  and  singular 

the  tithes  of  com,  grain,  hay,  wood,  grass,  wool,  lambs,  and  calves,  ari- 
sing, growing,  renewing,  increasing  and  happening  within  the  said  pa* 

rish  of ^,  and  with  the  bounds,  limits,  and  titheable  places  of  the 

said  rectory ;  -—  and  also  into  ■     ■        messuages,  -—  cottages, 

>■  bams,    ■    ■   stables,  — * coach-houses,  ^^—  out-houseSf 

— i-*-*  yards,.-         gardens,  — ^ orchards,  — —  acres  of  arable  land, 

-^*—  acres  of  meadow  land,  — —  acres  of  pasture  land,  —  acres  of 
wood  land,  — ^— ^  acres  of  land  covered  with  water,  and  —  acres 
of  other  land,  with  the  Sppurtenances,  situate  and  being  iii  the  parish 
(A)  of  ■  ■  ■•  ■  aforesaid,  in  the  county  <n  i —  aforesaid,  with  com- 
mon of  pasture  thereunto  belonging  and  appertaining  (t),  which  A.  B. 
(Jk)  had  demised  to  the  said  John  Doe,  for  a  term  which  is  not  yet  ex« 
pired,  and  ejected  him  from  his  said  farm  (/) ;  and  other  wrongs  to  the 
said  John  Doe  there  did,  to  the  great  damage  of  the  said  Jofcn  Doe,  and 
against  the  peace  of  our  lord  the  tiow  king,  &c.— And  'thereupon  the 
said  John  Doe,  by  £.  F.  his  attorney,  compMiis,  that  whereas  the  said 
A.  fi.  (n)  on  the  — — *  day  of  —  (o),  in  the  —  year  of  the  reigp  of 


tates.  3  Bla.  Com.  17.  and  an  eject- 
ment for  a  messuage  and  tenement 
was  holden  bad  after  verdict,  1  East. 
441.  2  Stra.  8^1,  Sed  vide  3  Saund. 
44>  Dv  3.  In  8  East  357.  the  court 
gave  leave  to  amend. 

(y*)  Ejectment  lies  for  a  manor  ge» 
nerally.  Latch.  61.— Lit.  Rep.  301. 
Runn.  Eject.  129. 

{g)  EjectoD^nt  lies  for  tithe,  see 
Runn.  Eject.  133  to  136.  As  to  the 
description,  see  Bui.  Ni.  Pri.  99.  Cro. 
Car.  301. 

(A)  If  the  tenements  He  in  differtni 
fiarMes^  it  has  been  usual  to  enume- 
rate the  whole  as  lying  in  one  parish, 
and  to  repeat  the  description  of  the 
tenements  as  lying  in  the  other  pa- 
rish, but  it  seems  sufficient  to  describe 
the  whdie  as  lying  ^^  in  the  parishes 
of  .i.^  and  <— ,"  see  Cro.  Eliz.  465. 
3  Lev.  334. 1  Burr.  633. 5  Burr.  3673. 
When  a  mistake,  or  misdescriptioo, 
in  the  name  of  a  parish,  or  united  pa- 
rish, is  €stal,  see  13  East.  9.  2  Caropb. 
274. 

(0  Ejectment  lies  for  conmoo  ap* 
pitrtenanti  when  claimed  together 


with  the  land  to  which  it  belongs, 
Stra.  54.  Runn.  Eject.  131. 

(k)  Ihis  is  to  be  the  person  who  is 
the  real  plaintiff,  and  who  had  the  /e- 
gal  estate,  and  right  qffto99e9uon  at 
the  time  of  the  supposed  demise,  7  T. 
R.  47.  and  if  there  be  any  doubt  in 
whom  the  legal  right  of  possession 
was  vested,  or  if  parties  interested  be 
tenantain  common,  several  counts  on 
the  several  demises  of  the  different 
persons  should  be  inserted,  as  in  the 
following  precedents. 

(0  The  term  Jarm^  here  signifies 
the  leoBchoid  estate  in  the  premises, 
and  does  not  mean  a  fiirm  iii  its  com- 
mon acceptation ;  it  is  therefore  ap- 
plicable to  houses  as  well  ai  land,  2 
Bla.  Com.  318. 

(ni)  The  count  part,  as  in  trespass 
in  C.  P.  ante,  416»  is  aa  aai|^UficatiOQ 
of  the  writ. 

(n)  The  lessor  of  the  pUintiir  as 
ante,  443.  note  k. 

(o)  Care  must  be  taken  to  insert 
some  day  after  the  lessor's  right  of 
entry  commenced,  3  East  337. 5  East. 
132.  ante.  Vol.  1.  tit  DedAriltoo.  2 


mm 


IN  BJKCTICENT.  ^£ 

our  said  lord  the  king^  at  the  parish  aforesaid,  in  the  county  afpresaid^  o«  a  siveu 
bad  demised  the  said  tenements  (/r),  with  the  appurtenances,  to  the  said      ''xis>« 
f  ohn  Doe,  to  have  and  to  hold  the  same  to  the  said  John  Doe,  and  his 
assigns,  from  the  — —  day  of  ^—  (y),  in  the         ■  year  aforesaid,  for, 

and  during,  and  unto  the  full  end  and  term  of (r)  years,  from 

thenoo  next  ensuing,  and  fully  to  be  complete  and  ended.— *By  virtue  Plaintiff's  en« 
of  which  said  demise,  tbo  said  John  Doe  entered  into  the  said  tene-  ^' 
ments,  with  the  appurtenances,  and  became  and  was  thereof  possessed 
for  the  said  term,  so  to  him  thereof  granted  as  aforesaid.  And  the  said  "^^  ouster* 
John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe  afterwardS) 
to  wit,  on  the        *  day  of  — —  (*),  in  Uie  '  year  aforesaid,  with 

force  and  arms,  Sec.  entered  into  the  said  tenements  with  the  appurte- 
nances in  which  the  said  John  Doe  was  so  interested,  in  manner,  and 
for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  him  the 
said  John  Doe  out  of  his  said  farm,  and  other  wrongsf  to  the  *said  John  C  *  ^^  ] 
Doe,  then  and  there  did,  to  the  great  damage  of  the  said  John  Doe,  and 
against  the  peace  of  our  saRi  lord  the  king ;  wherefore  the  said  John 
Doe  saith  that  he  is  injured,  and  hath  sustained  damage  to  the  value  of 
X.50,  and  therefore  he  teings  his  suit,  Sec. — [^^t  the  foot  ^f  the  decl^* 
ratiofiy  a  notice  to  a/i/ieatjnu9t  ke  tubecribcdy  om  JbiiowM,^ 

Mr.  C.  D.     [^The  tenant  in  actual p099e$8ionJ^ 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  the  Kotiee  to  sp« 
premises  in  this  declaration  of  ejectment  mentioned,  or  to  some  part'**'  thereto, 
thereof,  and  I  being  sued  in  this  action  as  a  casual  ejector  only,  and 
having  no  claim  or  title  to  the  same,  do  advise  you  to  appear  in  next 

>  term,  (or,  if  the  premises  lie  in  London  or  Middlesex,  **  on  the 

firnt  day  of  next  '   term^**)  (/)  in  his  Majesty's  court  of  King's 


Strange.  1087.  Runn.  Eject.  30a.  4  T*        (r)  It  is  nsoal  to  insert  9even  years 
R.  680.  and  when  the  possession  of  the    if  the  demise  be  recent,  but  a  suffix 
defendant  was  anlawfol,  13  East.  310.    cient  number  ^f  years  should  be  in- 
213.  11  East.  56.   If  the  right  of  pos-    serted,  so  as  certainly  to  extend  be* 
session  accroed  a  considerable  time    yond  the  time  when  final  jodgment 
before  the  commencement  of  the  ac-    may  be  obtained,  Skion.  161.  Runo^ 
tioo,  it  is  usual  to  insert  two  sets  of    Eject  337.  i31.  3  T.  R.  1%, 
cooDts,  The  1st.  on  a  demise  Immedi-       («)  The  ejectment  or  ouster  should 
ately  after  the  right  of  possession  ac-    be  suted  to  have  been  after  the  com« 
croed,  and  an  ouster  immediately    mencement  of  the  supposed  demiaoi 
following;  and  the  9d  upon  a  demise    and  it  is  usual,  though  not  necessary, 
just  before  the  comnenoement  of  the    to  mention  a  particular  day,  Cro.  Jac 
action  and  another  oaster^  see  the    Sll. 
precedent,  post.  446,  447,  (/)  In  a  country  cause,  the  notice 

(Ji)  The  words  ^  said  tenements'*  should  be  to  appear  generaUy  in  the 
having  reference  to  the  anterior  spe-  ensuing  term,  but  in  London  or  Mid- 
cification,  are  here  sufficient.  dlesix  on  the  first  day  of  the  term, 

{q)  This  is  usually  the  day  before  (meaning  the  first  day  ukfuU  term)^ 
tbpt  flf  the  demiy.  Selwyn's  N.  P.  640. 


i 
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gjm  D^OUkRATIOXt 

^  A  91M91M  9encbf  ,iRheit^toeveri  8ccr(or  in  the  Common  Pleasi  ^  in  hU  Majcstt^9 

QJMCUi*      Co«r^  qf  CommQn  Benchy  at  WeMtminttet*')^  by  some  attorney  of  that 

court,  an(l  then  and  there,  by  rule  of  the  same  court,  to  cause  himself 

to  be  fna^e  defendant  in  my  stead,  otherwise  I  shall  suffer  judgment 

therein  to  be  entcned  against  me  by  default,  and  you  will  be  turned  out 

pf  poascsston,— Pated  this  — ^  day  of ,  A.  D.  — — .. 

Your's,  &c.    • 

Richard  Roe*  (u)« 


OK BouBU    In  the  King^$  JBencAf  (or^  "  Common  Pleas") 


S1]U8M« 


Trinity  Term^  5 1  Geo.  3. 


The  like  on  ■■■  ,  (to  wit.)    Richard  Roe  was  attached  to  answer  John  Doe 

two  demises    Qf  ^  x\\^^  wherefore  he  the  said  Richard  •Roe,  with  force  and  arms, 
with  one  ous-  -...-,  i..  ..  .,     ^ 

ler  («)•'  ^C*  cptered  mto,t  &c.  {enumerate  the  firemtaes  according  to  the  Jucty 

[  *  445  ]  qnd  as  ante^  443.)  with  the  appurtenances,  situate  and  being  in  the  pa- 
ITnVpart  1st  rish  of  — — ,  in  the  county  of  — — ,  whi^  A.  B.  had  demised  to  the 
oemiae.  ^j^  j^y^^  j^^^  jj^j.  ^  ^g-^j^  which  is  not  yet  expired,  and  ejected  him 

Writ  part  9hd  from  his  said  farm.— -And  also,  wherefore  the  said  Richard  Roe,  witlji 
oemiae*  force  and  arms,  &c.  entered  intof  ■        other  qiessuagesi  &c.  (^enume- 

rate the  premises  as  above^  inserting  the  words  *<  other  messuage^  tsV.**) 
with  the  appurtenances,  situate  and  being  in  tlie  parish  aforesaid,  in  the 
county  aforesaid,  which  G.  H.  had  demised  to  the  said  John  Doe,  for 
a  term^ which  is  not  yet  expired  :  and  ejected  him  from  his  said  last 
mentioned  form ;  and  other  wrotigs  to  the  sai^  John  Doe  then  and  there 
did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace 
of  our  lord  the  now  king.  And  thereuiion  the  said  John  Dae^by  — ^ 
Cbuni  part  lat  his  attorney,  complains :  That  whereas  the  said  A.  B.  on  the  ■  ■  ■■  day 
demise.  of    .      ,  jn  the  ■■■—  year  of  the  reign  of  our  said  locd  the  king,  at  the 

parish  aforessdd,  in  the  county  aforesaid,  had  demised  to  the  said  John 
Doe  the  said  tenements,  with  the  appurtenances  Jirst  above  menticm- 
cdi  to  ha?e^and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns, 
(i^to  the  >■■  day  of"  ■  ,  in  the  ■■■  year  aforesaid,  for  and  during> 
and  unto  the  full  end  and  term  of——  years,  from  thence  next  ensu- 
9d  demise,      ing,  and  fully  to  be  complete  and  ended. — And  also,  that  whereas  the 

said  G.  H.  on  the  said day  of ,in  the  —  year  aforesaid,  at 

the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  to  the  said 
John  Doe,  the  said  tenements,  with  the  appurtenances  secondly  abore 
mentioned,  to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his 
assigns,  from  the  said  ■         day  of       ■  ,  in  the  -  year  aforesaid, 

for,  and  during,  and  unto  the  full  end  and  term  of .  '  years,  from 


(ii)SiricaythisshoQUibetlieQamft  T.R.  351. 

dl  ^  casual  ejector,  but  where  the  (v)  When  to  insert  two  demises, 

noUpe  was  signed  m  the  name  of  John  see  ante,  443.  note  k.  443.  nole  o. 

DoCy  the  aomiual  plaintiff,  the  court  Mest  of  the  notes  to  the  last  pieoe- 

Ttfoaed  to  ast  sskto  the  jodgprnil,  3  deot  are  here  also  a^licable* 


IV  BJBOVIiBX'F.  8SS 

tbence  next  ensuing*  and  Mly  to  be  complete  and  ended.    Bf  ?irtue    w  bvitbu 
of  which  say  several  demises  the  said  John  Doe  entered  into  the  said      ^^^^*^^ 
several  tenemenu*  first  and  secondly  above  mentioned,  with  the  appur-  J~     •  ^' 
tena&cesy  and  became  i|od  was  possessed  thereof  for  the  said  several 
^erms,  so  to  him  thereof  respectively  'granted  as  aforesaid.    And  the  The  ouster* 
said  John  Doe  being  so  thereof  possessed,  the  said  Ri«hard  Roe,  after*     [  *  446  1 

wards,  to  wit,  on  the day  of  — ,  in  the year  aforesaid,  with 

force  and  arms,  kc.  entered  into  the  said  tenements,  with  the  appurte- 
nances, first  and  secondly  above  mentioned,  in  which  the  said  John  Doe 
was  so  interested,  in  manner  and  for  the  several  terms  aforesaid,  which 
are  not  yet  expired :  and  ejected  the  said  John  Doe  from  his  said  seve- 
ral farms,  and  other  wrongs,  &c.  [a«  in  the  prte€<{ent^  ante  443,  from 
the  t,  and  with  the  iikemotiee  to  afifleurJ] 

lu  the  King* 9  Benchf  sr,  «  Cov^mon  PUm^* 

Trinity  Term^  51  Geo,  3. 

■    » Cto  wit.)  Richard  Roe  was  attached  to  answer  John  Doe  of  The  like  on 
a  plea,  wherefore  the  said  Richard  Roc,  with  force  and  arms,  &c.  ^^  ^'*** 
entered  into       ■    messuages,  &c.  [enumerate  the  tenement 9  according  ousters  (y)* 
to  the  fact ^  and  a«  an/^||Pb.]  with  the  appurtenances,  situate  and  being 
in  the  parish  of        fc,  in  the  county  of         ,  which  A.  B.  had  demised 
to  the  said  John  Doe,  for  a  term  which  is  not  yet  expired,  and  ejected 
him  from  his  said  farm.— -And  also,  wherefore  the  said  Richard  Roe,  3nd  demise 
with  force  and  arms,  See.  entered  into        ■  other  messuageS)  &c.  ^^'^^ 
[enumerate  o«  m  the  fint  county  inaerting  the  words  "  other  meeeuage^ 
^r.*']  with  the  appurtenances,  situate  and  being  in  the  parish  aforesaid, 
in  the  county  aforesaid,  wliich  the  said  A.  B.  had  demised  to  the  said 
John  Doe  for  a  term  which  is  not  yet  expired,  and  ejected  him  from 
his  said  last-mentioned  farm^;  and  other  wrongs,  to  the  said  John  Doe, 
then  and  there  did,  to  the  great  damage  of  the  said  John  Doe,  and 
against  the  peace  of  our  lord  the  now  king,  Sec. — And  thereupon  the  Count  part, 
said  John  Doe,  by  — ,  *his  attorney,  complains :  that  wtiereas  the  ^^r^f  J^^{ 
said  A.  B.  on  the  — «  day  of—  (2),  in  the  —  year  of  the  reign 
of  our  said  lord  the  king,  at  the  parish  aforesaid,  in  the  county  afore- 
said, had  demised  to  the  said  John  Doe,  the  said  tenements,  with  the 
appurtenances,  first  above-mentioned,  to  have  and  to  hold  the  same,  to 
the  said  John  Doe  and  lus  assigns^  from  the  — ^  day  of       ■    in  the 

year  aforesaid,  for,  and  durbg,  and  onto  the  full  end  and  term  of 


(x)  As  to  the  use  of  this  declara-  timb  is  stated  in  the  writ  parts,  there- 
lion,  see  ante,  44S.  note  a  Most  of  fore,  however  numerous  the  demises 
the  notes  to  the  precedent,  ante,  441  may  be,  they^follow  each  other,  with- 
to  444,  are  here  ako  applicable.  out  any  statement  of  an  intermediale 

(v)  Though  in  the  count  parto  the  ouster,  Sec. 

demises  are  laid  at  difiereat  tines  (z)  Some  day  immedfaMely  after  file 

with aa intervenfag  omnerijwi as^ao  tj^ of  po88eflnch,^r accrued. 


gg4  BSOLABATIOirS 

<nr  soiTBKs     ■         years,  from  thence  next  ensuing^  and  fully  to  be  complete  and 
DEMISES,      ended.  By  virtue  of  which  said  last^mentibned  demise,  the  said  John 

gentry  and  -q^^  entered  into  the  said  tenements,  with  the  appurtenances,  first 
above  mentioned,  and  became  and  was  thereof  possessed  for  the  said 
term,  so  to  him  thereof  granted  as  aforesaid,  and  the  said  John  Doe, 
being  so  thereof  possessed,  the  said  Richard  Roe,  laflerwards,  to  wit, 

on  the  —  day  of ,  in  the  — -  year  aforesaid,  with  force  and 

arms,  Sec.  entered  into  the  said  tenements,  with  the  appurtenances, 
first  above  mentioned,  in  which  the  said  John  Doe  was  so  interested, 
in  manner  and  for  the  term  aforesaid,  which  is  not  yet  expired,^  and 

2nd  demise,  ejected  the  said  John  Doe  from  his  said  farm.— And  also,  that  where- 
as the  said  A.  B.  on^e  —  day  of  — — -^  in  the  •«—  pear  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  hiLd  demised  to  the  said 
John  Doe  the  said  tenements  with  the  appurtenances,  secondly  above 
mentioned,  to  have  and  to  hold  the  sam#  to  tht  said  John  Doe,  and  his 

assigns  from  the day  of       ■     ,  in  the  ■■         year  aforesaid,  for» 

and  during*  and  unto  the  foil  end  and  term  of  — .^  years,  from  thence 

2iid  ooiter.  ^ext  ensuing,  and  fully  to  be  complete  and  entled.  By  virtue  of  which 
said  last-mentioned  demise,  the  sajd  John  Boe  entered  into  the  said 
tenements  with  the  appurtenances,  sec<Midly  above-nlentioned,  and  be- 
came and  was  thereof  possessed  for  the  said  last-mentioned  term,  so 
to  him  thereof  granted  as  aforesaid,  and  the  said  John  Doe,  being  so 
thereof  possessed,  the  said  Richard  Roe,  afterwards,  to  wit,  on  the 

£  •  448  ]      jjay  of ,  in  the  — —  year  aforesaid,  with  *force  and  arms, 

&c.  entered  into  the  said  tenements  with  the  appunenances  secondly 
above-mentioned,  in  which  the  said  John  Doe  was  so  interested,  in 
manner  and  for  the  term  last  aforesaid,  which  is  not  yet  expired,  and 
ejected  the  said  John  Doe  from  his  said  last-mentioned  farm,  and 
other  wrongs,  &cc.  [aa  in  the  precedent j  ttniCj  443, 4,  io  the  end^  and  mth 
the  like  notice  to  apfiear.^ 

The  like  on  if  there  be  severat  persons  entitled  to  the  possession,  the  demise  or 
tenants  in  demises,  stated  in  the  declaration,  must  be  joint  or  severa)  as  their 
commoD,  &c.  title  Will  warrant.  If  the  lessors  of  the  pl^lnnff  be  joint-tenanta  or /wr" 
ceners^  the  declaration  usually  alleges  a  joint  demise ;  if  tenanta  in 
common^  a  several  demise  by  each  of  their  undivided  shares  as  below 
(o).  In  the  latter  ca^e,  the  declaration  should  contain  as  many  counts 
as  there  are  t^ants  in  common  lessors  of  the  plaintiff.  But  tenants  b 
common  may  join  in  a  lease  to  a  third  person,  and  then  the  declara- 
tion may  state  a  demise  by  such  lessee,  Selwyn's  Ni.  Pri.  6S7,  638. 
Bui.  Ni.  Pri.  \07.  Cro.  Jac.  166.  2  Wils.  232.  If  the  ejectment  be 
brought  by  a  corporation  aggrei^ate^  by  an  infant^  or  for  tiihea^  for^ 


(a)  As  to  jaint-tenants  and  tenants    39.  57.  61.  221.  1  £sp.ilep.  360.  As 
in  Gommoo,  see  11  East.  289.  13  East.    tocobeiisorcoiiarcenefS|6East.l8^ 


I 
t 


m  EiBCTMEirr* 

taerly  it  was  considered  necessary  to  state  that  the  demise  was  by  deed,  ov  nomctt 
Cartb.  399.  Cro.  Jac.  613.  but  now  this  is  considered  unnecessary,  see  s>^>^'^ 
Ld.  Rayni.  136.  Sel.  Prac.  2d.  edit.  c.  14.  sec.  3.  A.  and  sec.  3.  D.— 
The  demise  by  teiumt§  in  commotio  of  an  undivided  share  is  the  same 
as  the  precedent,  ante,  445  to  446,  inserting  at  the  t  the  following 
words,  ^  Qne  uhdtuided  moiety  or  half  part^  the  whole  into  two  equal 
moieiiea  to  be  divided  ^and  iftj*  and  adding  a  count  as  in  the  last  pre- 
cedent, on  the  demise  of  the  other  tenant  in  common,  inserting  the 
same  words.  However,  under  a  count  fbr  an  entirety,  or  for  a  moiety, 
an  undivided  third  may  be  recovered,  1  Burr.  326.  3  Lev.  334.  1  Sid* 
339.  1  Esp.  Rep.  360.  et  supra. 

^Markham  and  Le  B&mc,  r  •  449 1 

Trinity  Term^  51  Geo.  3. 
——-»*,  (to  wit*)  John  Boe  complains  of  Ricliard  Roe,  being  in  the  cus»  Declaration 
tody  of  the  marshal  of  the  Marahalsea  of  our  lovd  the  now  king,  before  Aj^ 
the  king'himself ;  for  that  whereas,  A.  B.on  the— *->day  of  *—— ,in  (he 
— ^  year  of  the  reign  of  our  said  lord  the  king,  at  the  parish  of  -*— , 
in  the  county  of  .^.f-^d  demised  to  the  said  John  Doe,  — *  mes* 
auages,  8cc«  [eimmtrate  at  antej  441 ,  3]  with  the  appurtenances,  situ- 
ate and  beitig  in  the  pariah  aforesaid,  in  the  county  aforesaid,  to  have 
and  to  bold  the  same  to  the  said  John  Doe,  and  his  assigns,  from  the 
■  day  of  — ,  in  the  — —  year  aforesaid^  for,  and  during,  and  unto 
the  full  end  and  term  of      '■    years,  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended  (c).  By  virtue  of  which  said  demise,  PlaintiflT's  en- 
the  said  John  Doe  entered  into  the  said  tenements  with  the  appurte-  q^A^ 
nances,  and  became  and  was  possessed  thereof  for  the,  said  term  so  to 
him  thereof  granted;  and  the  said  J^m  Doe  being «o thereof  possessed, 
the  said  Richard  Roe,  afterwards,  to  wit,  on  the  —  day  of         ■■,  in 
the  -*—  year  aforesaid,  with  'force  and  arms,  'fcc.  entered  into  the  said 
tenements  with  the  appurtenances,  in  which  the  said  John  Doe  was  so 
interested  in  manner  and  for  the  term  aforesaid,  which  is  not  yet  ex- 
pired, and  ejected  the  said  John  Doe  from  his  said  farmf,  and  other 
wrongs  to  the  said  John  Doe  then  and  there  did,  against  the  peace  of 


(d)  It  is  opt  usual  to  proceed  in  R.  &c.  aforesaid,  had  demised  to  the  said 

B.  by  bilL  Many  of  the  notes  to  the  John  Doe        ■         other  messuages, 

precedent,  ante,  441  to  444,  are  also  &c.**  {describing  them  a«  in  the  Jirst 

here  applicable.                   ^  county  and  th^  stating  the  entry  and 

(c)  If  It  be  advisable  to  insert  seve*  outter  in  the  filurai  number.)  If  se- 
ra/ demises  with  only  one  ouster ,  the  veral  distinct  ousters  should  be  ne- 
second  and  other  demises  are  here  to  cessary,  state  the  first  demise,  entry, 
\)e  stated  as  follows :  **  And  whereas  and  ouster  as  far  as  ,the  f  p*  ^9,  and 
also,  G.  H.  on  the  — -»  day  of  ,  then  insert  the  second  demise,  entry, 
in  the  year  d  the  reign  aforesfiid)  at|  and  ouster. 


ggf  DBOLAHAHKUrS   HI  B/SOTMENT. 

ST  anL.     our  said  lord  the  king,  and  to  the  damage  of  Che  said  John  Doe  of 
I.,50,  and  therefore  he  brings  hit  8uit>  Sec 

fJoHK  Deft 
Pledges  to  prosecutes  and 

Notice  to  ftp-       ^Xhe  notice  to  a/ifiear  U  to  be  fireckely  as  ttfite,  444,  omitting  the 
^    *  vords  "  wheresoever^  Istc**  and  •aying  <*  i»  his  Majesty s  Court  tf 

King*s  Benchy  at  fVestminsten."} 

£  •  450  }     .*-'«  fhe  Exchequer. 

Trinity  Temiy  51  Geo,^. 
The  like  in  the  ^,  (to- wit.)  John  Doe,  a  debtor  to  our  sovere%n  lord  the  now 

(J).  king,  Cometh  before  the  barons  of  his  Majeaty'iB  Exchequer,  at  West* 

minster,  on  i  ,  the  —  day  of  — — ,  [the  last  day  qf  the  term  pre- 
ceding the  time  (^service  qfthe  tjectment^  m-this  same  term  by  , 
his  attorney,  and  complains  by  IhII  against  Richard  Roe,  present  here 
in  court,  the  same  day,  of  a  plea  of  trespass  and  ejectment  of  fieirm. 
For  that  whereas.  Sec.  [a»  kt,  the  last  /^recedenty  emtcluding  as  follows  i] 
to  the  damage  of  the  said  John  Doe  of  £.50,  where^  he  is  the  less 
able  to  satisfy  our 'said  lord  the  Idng  the  debts  whiA  he  owes  to  his 
Majesty  at  bis  said  Excheq^uer,  and  thei^fore  he  brings  his  suit,  &c. 

Fledges,  &c. 

m 

Notice  to  ap.        [^The  notice  to,  afifiear  is  to  he  precisely  as  ante^  444,  with  the  excep- 
pear  thereto.    ^^^^  ^  ^^^  words%  «  m  the  Office  qf  Fltas  </  his  Majesty's  Court  qf 
Mxchequery  at  fVe»tntinster,"'} 

On  a  vacant  The  declaration  in  ejectment  on  a  vacant  possession  is  the  same  as 
possession  j^  ^^j^^p  q2lw%  [see  the  precedent 9^  ante^  441  to  45 1,]  except  that  the 
plaintiff  and  defendant,  as  well  as  the  lessor  of  the  plaintiff,  are  in  this 
case  the  real  particTs ;  as  for  instance,  A.  B*  the  lessee  of  the  premises 
should  be  the  plaintiff,  in  lieu  of' John  Doe,  C.  D.  (a  real  ejector)  the 
defendant  in  lieu  of  Riehard  Roe,  and  £.  F.  (the  party  entitled  to  pos- 
session,) the  lessor  of  the  plaintiff,  and  instead  of  the  common  notice 
at  the  end,  substitute  the  following  :«* 


[  •  451  ]     *Mr. 


Noiice  to  ap-       Take  notice,  that  unless,  you  appear  in  his  Majesty's  Court  of 

pear  thereto,    g^^^*^  Bench^  at    Westminster^  in  term,  {or  if  in  London  or 

Middlesex  *<  the  first  day  qfnext term^**)  at  the  suit  of  the  above- 
named  plaintiff  A.  B.  and  plead  to  this  declaration  in  ejectment,  judg- 
ment will  be  thereupon  entered  against  you  by  default.  Dated,  &c. 

Yours,  &c. 

J.  K.  Plaintiff's  attorney. 

To  Mr.  G.  H.  {the  last  occupier.) 

■         ■  I    »  ■■  ■      ■    '  I  I—  I  ■■■!■■  IMIi^— — <1— »M^— ^»,   HUM   »  11 

r, 
{dy  Most  of  the  notes  to  the  pre^-       (e)  Impey^s  Practice^  6th.  edit.  $72- 

dent,  ante,  44i  to  444,  are  also  here    "^rth.  edit.  627. 

applicable. 


■■^f     iV^f 


OXNBKAL  nE< 
VABIiAllCXS. 


iMVAKLAllOBt.  887 

•LMPJUULMTCBS.  [  •  ^^2  ] 

(a)  TVnn,  51  Geo.  3. 

ats.  *  I  AimJ  now  at  this  day,  that  is  to  say,  on next  after ,  in  Common  im- 

A.  B.  J  this  same  term,  unty  which  day  the  said  C.  D.  had  leave  to  gjj  ^"^^  ^ 
imparl  to  the  said  bill,  and.then  to  answer  the  same,  before  our  said 
lord  the  king  at  Westminster,  oooie  as  well  the  said  A.  B.  by  his  at- 
torney aforesaid,  as  the  sud  C.  D.  by  £•  S-  his  attorney,  and  the  said 
C.  D.  defends  the  wrong  and  injury,  when,  8oc.  and  says  that  the  said 
A.  B.  ought  not  further  (b)  to  have  or  maiouio  i^s  aforesaid  action 
thereof  against  him,  because  he  says,  tec.  [^Siate  the  subject  matter  qf 
defence.'] 

In  the  Ming*9  Benchf  (or  C.  P.) 

•^  ■     CO  Tcrnij  5 1  Geo.  3. 

C.  D.l 
^Xs.    (.And  the  %aid  C.  D.  by  £.  F.  his  attorney,  fiomes  and  defends  The  like  by 

A.  B.J  the  wrong  and  bjury,  when,  &c.  and  prays  a  day  thereupon  to**"*»^' 
imparl  to  the  sud  declaration  of  the  said  A.  B.  and  it  is  granted  to 
him,  Gcc«     And  upon  this  a  day  is  given  to  the  parties  aforesaid,  be- 
fore our  lord  the  king,  until  (rf)>  whercfoever,  &c.  that  is  to 

say,  for  the  said  C.  D.  to  imparl  to  the  (iecl^Vation  aforesaid,  and  then 
to  answer  the  same  ;   at  which  day,  liefore  our  said  lord  the  king  at' 
Westminster,  come  the  parties  aforesaid,  by  their  attorneys  aforesaid, 
and  the  said  C.  D.  says,  Sec.  [/o  t^  end  qf  the  fiUa,'] 

*hi  the  Mingle  Bench.  [  *  453  ] 

"    .    .-  'TVrm,  51  Geo.  3. 

C.  D.  fcE.  F.l  <v 

ats.  L  And  the  said  C.  D.  and  E.  F.  by  G.  H.  their  attorney,  General  im- 

A.  B.        J  come  and  defend  the  ^ong  and  injury,  when,  &c.  and  JJ^^esUofTof 
pray  leave  to  imparl  to  the  said  deckration,  until next  after  the  death  of 


.,  [or  by  original^  "  witil •-,  vfhevfaoevtry  d^Tc."]  and  it  is  f^^^J^i^* 

granted  to  them,  8cc. ;  the  same  day  is  given  to  the  said  A.  B.  at  the  tween  decla- 
same  place  ;  at  which  day  before  our  said  lord  the  king  at  Wcstmin-  fstion  and 
ster,  come  as  well  the  sai#  A.  B  by  his  attorney  aforesaid,  as  the  said  ^ 
C.  D.  by  his  attorney  aforesaid,  and  the  said  £.  F.  cometh  not.     And 
hereupon  the  said  C.  D.  gives  the  court  here  to  understand  and  be  in- 
formed, that  after  the  last  continuance  of  the  pl^  aforesaid,  and  before 


(a)  The  term  after  that  of  which  with  this  imparlance.    4  East.  503. 

the  declaration  is  int^^aled.  6  East.  413.  3  Lev.  120. 

{b)  Where  the  matter  of  defence  (c)  The  term  after  that  of  which 

has  arisen  after  the  declaration,   it  the  decUrAtion  is'intituled. 

may  be  proper  to  commence  the  plea  (d)  A  general  return  day. 

Vol.  II.  3  U 


SM 


niFAftLAllOSfl* 


sssiBAfi  IK*  this  dajTi  to  wit^  on  ,  at^  ^c.  aforesaid,  the  said  E.  P.  £ed,  and 

rAUAjrcBs.    ^^  ^^  Q  j^  sunived  hfao,  which  aHegaiion  the  said  A.  B.  doth  not 
denf,  but  admits  the  same  to  be  tme,  therefore  let  all  farther  proceed- 
ings in  this  cause  against  the  said  £.  F.  be  stajred.    And  the  said  C 
D.  saitb,  [Here  9tate  the  tubject  matter  <ifthe  fil^  t^fthe  9urvhfing^  de* 
fendant'\ 

•raciAx.  IM*  tn  the  Kin^9  Bench. 

VABLAMCSS. 


Special  im- 
pftrUnceby 


£•454] 


■     (e)  Term^  51  Ceo,  S. 

CD.")  .  .^ 

a(s     L  And  the  said  C.  D^or  ifmi$nomtr  befiUaded^  9ay  ^  and  C*  JX 

A.  B*  J  who  19  sued  ^  the  name  qf  E.  Z>.")  in  his  psoper  persgnt 

comes  and  waving  4q  b^mMe^aU  advantages  and  excejitione  to  the  oaid 

biilf  praf  s  leave  to  imparl  theratOi  and  it  is  granted  to  him*  ^c.    And 

thereupon  a  day  is  thereof  given  to  the  parties  aforesaid  before  our 

lord  the  king  at  Westminster,  until ,-— —  next  after  ■ ,  to  wit, 

to  the  said  C.  D.  to  imparl  to  the  bib  aforesaid,  and  then  to  answvr  the 

same  ;  at  which  dajr,  be^ire  our  said  lord  the  'king  at  Westminster, 

come  as  well  the  said  A.  ]ft  by  E.  F.  Us  attorney,  as  the  said  C.  B.  in 

his  proper  persoif,  (or  <'  by  ,  hie  attorney")  and  the  said  C.  D. 

says,  ^c,  [^State  the  subject  matter  (if  the  defence,"] 


The  like  ia       In  the  Kinf^s  Bench,  ■    ■   ■■ 

soother  form.  C.  D.l 

'  L  And  now  at  tl|is  df^rftbat  is  to  say,  on 


-nCf  )  Termj  5i  Geo.  3. 


next  after 


ats. 
A.  B.J  in  this  same  terpi,  untit  which  day  the  said  C«  D.  saving  and 

reserving  to  himsetfhU  and  all  manner  qf  exceptions  to  /Ar  said  biil  qf 

the  said  A.  B.  had  leave  to  imparl  |^e  said  bill,  and  then  to  answer  the 

same,  before  our  said  lord  the  king  at  Westminster,  come  as  well  the 

said  A.  B.  by  "-^  her  attorney,  as  the  said  C.  D.  by    ■         %  his 

attorney,  and  the  taid  C.  D.  defends  the  wrong  and  injury,  when,  ^c» 

and  prays  judgment  of  the  said  bill,  becauseehe  says,  ISc.  [State  the 

subject  matter  qfthe  drfence^ 


Special  im* 

pariance  by 

^  sriginaHf). 


In  the  King's  Bench,  {or  C.  F.)  (A)  TVrm,  51  Geo.  S. 

C.  D.l  • 

ats.    t  And  the  said  C.  D.  {jor  if  misnomer  be  fUeadedj  say  •*  and  C,  D, 

A.  Z.}v)ho  is  sued  by  the  name  qf  E.  I):*)  in  his  proper  person 


(r)  The  term  sobaequent  to  the 
declaration.  In  aoane  cases  it  is  ne* 
cessary  to  state  the  special  imparl- 
ance on  the  plea  when  it  is  delivered 
intitled  of  a  ^erm  subsequent  to  the 
dfldftration.  2  Saund.  2.  n.  3. 

'(/)  &e  the  form,  Lib.^lac.  5.  pi. 
15.  and  the  Uw,  2  Saund.  2.  n.  2. ;  as 
to  imparlances  in  general  see  ante. 


Vol.  1.  Index,  tit.  ImparlaaeesL  4T. 
R.  SSO.  I  Lotw.  6.  1  WiisoD.  Ml.  1 
Bla.  Rep.  51. 

(  g)  Ante,  453.  n.  e.  as  to  imparl- 
ances in  general,  ante^  Vol.  1.  Index, 
tit.  Imparlances. 

(A|  As  to  the  term,  ante,  453*  n.  e. 

(0  See  the  form.  Hem.  10.  and  the 
kw»  3  Saandi  3.  n.  2^ ;  as  to  imparl- 


^^■I'^i"^  .j»  «   mr.  .   ■    '.   ^  ^     ii^i**^w^y^^^"^^^^^^^^^^^^^^^^^— ^i^i^—w 


tomes  0§ii  wving  to  himieff  M  advantagc9  amd  excefitioM^  a#  well  to  »scial  »• 
the  writ  a§  to  the  declaratioti  qforeemd^  prays  leave  to  imparl  tbereun-  '^*''^*<'*»» 
ID)  here»  until,  fco^  and  k  is  granted  to  him,  ^c.  j  the  same  day  is  given 
to  the  said  A.  B.  here,  kc. ;  at  which  day  comes  here  as  well  the  said 
Ai^B.  by  ,  hi^attomey,  as  the  said  C.  O.  ip  his  proper  person 

(ifr  by  .,  his  attomey)^  and  the  said  C.  D«  says,  life, 

A  general  special  impaahMb  differs  tely  from  the  laat  three  forms,  •>«>!▲£  wi- 
ID  this,  that  instead  of  the  wonls  in  italics,  the  following  are  to  be  in-  ^'^^^^y^ 
■erted,  **  and  moving  <^aU  mdvmnHt§ff  mult^xcefitivnB  wkattoeverJ* 


e 

In  the  King* 9  Bench^  {or  "  C.  i*J^  "  Mxchequer,'*) 

•  '  T TVrw,  51  Oeo.  8. 

e.  D.-) 

ats.    V ^^  the  said  C.  D.  by        ■    ■,  his  attorney,  comes  f nd  de-  Defimee ma 
A.  B» J  fends  the  wrong  (or  in  trespass  or  ejectment  ^  force'*)  and  in-  ^'^^^^JJ^ 
jury,  when,  ^c.  (a)  and  says  that,  (^c.  {Here  •taie  the  subject  matter 
qfthefilea,)  » 

C.  D.  and  wife,*) 

ats.  I.  And  ^he  said  C.  D.  and  £•  T.  his  wife,  by  G.  H.  their  The  like  by 

A.  B.         J  attorney  (6),  come  and  defend  the  wrong  and  injury,  husband  and 
when,  i^c.  and  say,  that,  l^c. 

C.  DA 
ats.    LAnd  Ae  said  C.  D.  m  person  (c)  comes  and  defends  thellielikeoB 

A.  B.J  wrong  and  injury^  when,  ^c.  and  says,  that,  ^c.  tppcirtnce  by 


anoes  in  general,  ante,  Vol.  1.  Indftc,  ^  inhU  ovmfimfier  fiereon^^)  cones 

tit.  Imparlances.  and  defends  the  wrong  and  injury, 

ik)  As  to  when  this^  imparlance  and  says,  8cc.  (omitting  the»  words 

is  oecetsary,  see  2  Saund.  2.  n.  2.  c.  **  when,  bV.^)  and  Juil  defence  was 

ante.  Vol.  1.  Index,  tit.  Imparlance.  as  follows :  <*  And  the  said  C.  D.  by 

(a)  The  **  lic.^  will  imply  'fto(^de-  — ,  his  attorney,  comes  and  defends 

fence,  in  cases  where  such  defence  the  wrong   and  hnjury,  when  and 

itoould  be   made,  or  full  defipoe  whtiire  it  shall  behove  ^m,  and  the 

where  the  latter  is  necessary ;  and  damages,  and  all  which  he  ought  to 

therefore   the   distiactians  between  defend,  because   he  says,  (^c."  3 

kttff'9oA/uU  defence  are  now  obsolete.  Saund.  209.  c. 

8  T.  R.  653.  Willes.  40. 3  Saund.  309.  (6)  3  Saund.  213.        ' 

c.  According  to  the  old  books  half  (c)  Must  not  be  by  attorn 

defence  was  as  follows:  ^  And-the  Saund. 209.C 
aald C. D. by  — — > bis  attomey)(or. 


a^3 

% 


«bfi  C.D.suedbvtbenameofE.D.'l 

med  Bt,.  J.  And  C.  D.  (tt)  against  whom  ibe 

""■C  A.  B.  J  said  A.  B.  hath  esh9>i<ed  his  mid 

[  •  4S6  J     WU,  bj  ihc  name  of  E-  D.  h  person,  •(or  "  6y  ■-   --■,  iW»  o/fontr^^" 
comes  and  dtfenda'thewroog  and  injury,  when,  ^r.  and  sa;a,tfr. 


CT 


M^.  *" 


JaasuartbaDortbcMid  CO.  ts defend  ibrtbeaudC.  D.vho 
is  an  inbDt  nadcr  the  age  att«Mtf-«a«  r«us,  cones  and  defends  the 
wroog  >Dd  iojnry,  wbei^  £[c.  tad  ftja,  tfc. 


'PLEJ»TO  THE  JVMISDICTIOJV. 

In  the  Court  i^f 


C.  D  ■» 
au.     U 
A.  B.Jai 


I  And  the  said  C.  D.  in  his  omt  proper  person  comes  (fr)  and 
y  and  says  th^f  thia  court  ou^ht  not  to  have  or  take  further 
cognizance  of  the  action  aforesaid,  because  he  says  That  the  said  sap- 
posed  causes  of  aciion,  and  each  and  every ^f  them,  (if  any  such  have 
accrued  to  the  said  A.  B.)  accrued  to  the  said  A.  B.  out  of  the  juris- 
dictiim  of  Uns  court,  that  is  to  say,  at  ,  in  the  county  of  '  - 

(f),  and  not  at  -■■—■-,  in  the  county  of  ■  '  .,  or  elsewhere  whhin 
the  jurisdiction  of  this  court ;  and  this  the  said  C.  D.  is  ready  to  verify, 
wherefore  he  prays  judgment  wheiher  this  court  can  or  will  take  fur- 
Iher  ct^izance  of  the  action  aforesaid — ^There  mutt  be  art  a^dovil 
of  the^  truth,  TOkich  may  bejramtd  a*  flotl,  459,  460.J 


(fOWhenevertbe  defendant  pleada  re0ications,  I  Went.  51.  fi(h  fil-  S9. 

in  a  diflcrent  nainB  to  that  b  which  TS.  Lii.  Ent.  475. 1  Went  Ind.   Aa  to 

be  ■■    sued,    whether  in    abatement,  the  points  relating  to  ttame  plaas,  see 

(3  T.  R.   487.)  or  in  bar,  (3   Wils.  ante,  1  Vol.  (&7lo  434.    Bac.  Ab.  tit. 

4l3.  3  Wentw.   210.)  ibe  plea  must  Cnurti,  D.  4. 

be^n  as  above,  and  not    with   tbe        (i)  "J)erends  tbe  ^rong  aqd  Inja- 

worda,  "  And  tbe  taid  C.  U."  brcau-ie  ry,"  not  oeceuary,  ^ac.  Ab.  Pleaa, 

it  u  said  by   introducing  the  Wfird  D.  Cartb.  220.  Salk.  217.    "  When, 

"  »aid"  he  anald  admit  hiaiself  to  be  ti^"Uiinproper,  ante,  1  Vol.414,  u.j. 
the  person  sued.  Willes.  41.  n.  c.  3        (c)  This  u  not  necessary  iu  a  plea 

gaond.  209.  b.  to   the    juriMliction   ot    an    inferior 

(r)  A  person  "who  is  an  in&Dt  at  court  ;    it  is  tufficieat  to  allege  that 

the  tine  of  pleailing,  iqukt  plead  by  the  cause  of  actku  accrued  out  i^  its 

Stff""-  ^  ^"»>^-  '1^-  S-  A-  ^-  ^'^-  jurisdiction,  without  shewing  tbe  ju- 

^^B^.  risdictioo  to  which  the  plaintiff  iboald 

^^<fi}  Sec  the  precedent!  of  pleaa  and  have  retorted,  S  Eaat.  £00,  K 


■    ^        — "1^1..   'W.W    BLiiiiiHi-i^-M^^qiB^ip 


PLBAS  IH  AKATXIfBHT.  841 


•PLBMUr  JiBdTBMEMrr.  [*458] 

In  the  King*%  Bench*  ^  •  xeiviioti. 

-^— —  (a)  TVrmy  51  Geo.  S. 

C.  D.  gent,  one,  &c.l  ^  A* 

ats.  I  An^tlMwid  C.^  in  his  own  proper  person  Plea  <»  prin- 

A.  B.  J  conws  «ttd  defends  the  Wrong  and  injury,  when,  |^^y^  *^ 

Sec.  and  sajrsi  that  before  and  atlhe  ikm  of  the  eahibiting  of  the  sud  C  P.  to  an  «c- 

bill  of  the  said  A.  B.  he  the  said  C.  D.  As,  and  hmta  tbmce  hitherto  ^  "^  ^-  ^' 

hath  been,  and  atiH  is  one  of  the  attorneys  of  tkd  court  of  our  lord  the 

king  of  the  Bench  at  Wastwnster,  in  the  cow^  of  Middlesex  ;  and 

that  he  the  said  C.  D.  during  aM.  the  tiaip  aforeMd,  bath  prosecuted 

«nd  defended,  and  still  *doth  prosecute  and  ||sfend  divprs  suit^  and     [  *  ^^  ] 

pleas  in  the  same  court  of  the  Bench,  for  divers  liege  subjects  of  our 

said  Imtd  the  king,  as  thepr  attorney  (r) ;  and  the  said  C.  D.  further 

saitfa,  that  he  and  all  other  the  atlcftmeys  of  the  said  court  of  the  Bench, 

prosecuting  a^d  defending  suits  and  pleas  for  their  clients,  in.  the  said 

court  oi  the  Bench,  ought,  (cf)  I7  an  ancient  and  laudable  custom,  from 


■V 


'(a)  As  to  the  title  of  the  term,  and  309.  Lutw.  %S9.  Latch.  178.    When 

when  an  im|[>ar1aDce  is  necessary,  see  an  attorney,  or  other  officer  oi  the 

ante,  453,  4.  3  Sauod.  3.  n.  3.  3.     A  court  b  sued  out  of  his  own  court,  his 

|]Aea  in  abatement  roast  not  be  intitled  plea  of  privHege  may  be  considered 

of  a  term  sybsequent  to  the  dedara-  as  a  plea  to  the  jurisdiction ;    bat 

tioQ  wiChoat  a  special  jmparAuiy,  when  be  is  sued  in  AiV  proper  courts 

and  If  it  be  the  plaintiff,  may  treat  bothy  improper  proce«,  as  by  latitat, 

the  plea  as  a  nullity  and  sign  judg-  or  original  <writ  in  the  King's  Bench) 
meot.    7  T.  R.  447.  n.  d.  bpt  it  may  ^  the  plea  may  be  .considered   as  in 

be  intitled  of  the  precedi^  term,  1  abatement  of  the  writ,  and  may  caa« 

T.  R.  378.  or  of  the  subsequent  term  dude  accordingly,  as  in  the  plea  in 

with  a  special  imparlance,  as  an#,  Coroerfordv.  Price,  DoogL  313.  posti 

453,  4.  461.  which  was  held  good  on  demur- 

(fi)   See  afte.  Vol.  I.  Index,  tit.  rer.  There  are  precedents,  however, 

Abatement,  and  the   precedents,  1  which  in  both  cases  conclude  <*  whe- 

LiL  Ent.  3. 9.  1  Wentw.  Ind.  Iv.  xviiL  tber  the  defendant  ought  to  be  com- 

8  T.  R.6S1  1  Mod.  Ent.  3. 11.  Lutw.  pelled  to  answer."   1  Wentw.  39,  40. 

63^.  Sometimes  the  precedents  com-  53.  64.  3  Saund.  309.  d.  e.  m  notes; 

meiiee  by  defending  the  wrong  and  and  see  12  East.  544.    When  an  at- 

injury,  vtos,  ^c.  and  that  the  court  tomey  of  Common  Pleai^s  sued  la 

ought  not  to  take   cognizance,  and  his' own  coort,  but  not  as  a  privileged 

Ibis  will  suffice,  see  8  T.  R.  631.  but  it  person,  the  form  is  different,  see  1 

seems    more    correct   to  omit   the  Weotw.  53.  64.  9  Ea^  424. 

^when^  \^cP  and  only  to  conckide  (r)  TUs  allegation  is  unnecessary, 

the  pleii  by  prayings  judgment,  if  the  Ijoim,  1666i    Com.  Dig.  Abatement, 

CQjBTt  will  take  further  cognizance  of  D.  6. 

thesait|SiB  3'^.R.  186.  Oilb» C. P.  (cQ  Itis more correot tbtts than m 


M* 


tijffiaut  lutiif  TUiraMC  Is^  an- «*r  ivti  ay  tB- a 

<itM  W    ItlUMto    ytoMPfUfg-  iiUUVMi   tCBL  ^n4  < 

»•««■»•«  44*  mm  m£  im4  ^tt  km^-.  I 

04  Ml  tU  iiM  «— »,  i06m,  ,    .J—  — 

/«4K9tt«  H  *m  tmimwn  ^  mt  aid  Ivd  *c  bb^  tafas  da  ki^ 

fte>  .rif  ap«  fccK.  «M.  ar  a*^  » lAc  Mc^oKc  tf  «K  ^i  |tai 

fA.B jlii  IJT, 


fA.B pWal 


('4W]         C.a«r ,«ilH»ww,  •»rftheM>T»rf1h«CWWrf 

^— — ,  the  dcfead«M  in  tfa*»  caiMC,  makctli  oMl^  and  aMb,  tkM  *B 
pl«ft  (icrcaMA  wMOtwl,  u  inic  in  mhilinf^wMl  bet. 

f«n<rf  pfivU   In  lh€  lan^t  Bench.  -^C)  7Vr«,SI  Gre.  3. 

uih'^S^^  «••  (.Awlllict«dC.D.«hi.«w«p«p«rp»«««W 

'**^^'^  A.  B.  JtemMawldefMdith.jnmKw'i-i'nSM* 

nfi,  that  IwlHV  MmI  si  tbc  U»e  of  Um  nhMting;  the  UB  if  the  mU 
A.  B.  he  tl>e  hU  C.  D.  was  uid  from  theDce  httfaena  bath  been,  aa< 
■till  li  one  or  the  attorneyi  of  the  coort  of  9f  uid  hird  the  king,  be- 
fore the  king  himself  preKni  here  in  court,  in  his  own  penoo,  tnA 


the  n<>f;ntlvc.  3 L<.l,'tt»ym.  RR9.  B9B, f .  perKNi in  ki|  own coortf  J3  But.  tM, 

bul  tliP  C"Urt  take  notice  nf  the  cut*  S. 

ton),  «'.  lAirf .  anil  thenforc  u  mistake  (;)  It  b  daoMfkd  whether  a  pkl 

it  not  material,  9  East.  424. 339.  ante,  of  privHege'bjr  ■»  ■lomey  need  ha 

1  fol.  3:14.  vcriAed  bf  eOMavit,  9  B.  ft  P.  WT. 

[r]   nicjleAnmy  b«  pkadedwith  Prac. Reg. 5.  ante,  Vol.  Lbdev*. 

aprofertotibeiwTit  of  ii''^>i'Ee>en>l  AfRdavit. 

Hub  ta  camoi  be  fcnkd  tbat  he  h  u  (A)  As  to  the  dile  of  the  lera,  wA 

!]StU;,J4i.  Sk.tn.5S3.Caai.  when  an  Imparfaace b  nwiMiy, »e» 

baie«en%  D.  6.  ante,  4SB.  n.  a.  9  Saand.  X.  bbk  S. 

Tfcif  CMdwiea  It  proper  ie  (0  Obserre  the  wtei  t»  the  h« 

^  whnv  the  defcDdaot  b  wed  precedent,  aad  Me  9  Eml434._  Km 

'•on  CMn.»ad  it  viUwf.  pnvttege  i*  to  be  attttd  b C  PL-ft* 

U»  li  weH  M  1  f  iwM  >Winm.6ASS.9aM.«h 


r  li' 


f 
f 

t 


f 


[•<«i] 


that  hc^  twid  C#  D.  dwing  i^l  the  tinM  »ferfsaficl»  hath  pvosecuted  and 
defended,  and  ttill  doth  {maecnte  and  defend*  (Svera  autts  and  pleaa  in 
tbe  aame  comtt  tat  divera  Hege  subjecta  of  our  said  lord  the  king,  as 
their  attorney ;  And  the  a^d  C.  O.  forthlir  aallh)  that  he  and  all  other 
the  attomeyaof  the  said  court  of  our  said  lord  the  king  before  the  king 
himself,  prosecuting  and  defending  suita  and  pleas  for  their  clients  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himselfi 
ought  by  an  ancient  and  laudabfb  custom  from  time  immemorial 
used  and  a^roved  of  according  to  the  laws  anj  pustoms  of  this  realmi 
and  the  liberties  and  privileges  of  the  said  court,  have  been  and  ought 
to  be  in  all  persona)  suits,  at  the  suit  of  any  subjects  of  our  said  lord 
the  king,  impleaded  only  by  bill  exhibited  in  tlie  s^d  court  of  our  said 
lord  the  king,  before  the  king  himjielf,  against  such  attorneys  respec- 
tively, as  being  present  in  the  same  courts  in  their  own  proper  per^ 
aons,  and  not  as  being  in  the  custody  of  the  marshal  of  the  M arshaJsea 
of  *our  said  lord  the  king,  before  the  king  himself;  and  thia  he  the 
aaid  Q.  D.  ia  ready  to  verify  ;  wherefore  becau^  he  the  said  C.  D.  ia 
not  impleaded  in  this  action  aa  one  of  the  attorqeya  of  the  said  court 
of  our  aaid  lord  the  king,  before  the  king  himself,  he  the  said  C.  O. 
prays  jndgment  whethef  he  ought  to.  be  compelled  to  answer  the  said 
bilf  (Jr),  &c.  [Md  an  qjffidavU  oftftt  truth  of  the  piea^  as  ante^  459.] 

0 

{ThefoUfming  u  the  pLea  in  Comtrfotd  v.  Priee,  Dougl.  313.  vfhkk  Aaotl«».fto 
fwi«  koidenmufieient  an  dqfurrer.y^And  the  said  CD.  in  his  own  ?^  §2f*SSL 
proper  perabn  comes  and  defenda  the  wrong  and  injury,  and  says  that  as  auorney  of 
he  ought'net  to  be  compelled  to  answer  the  aaid  original  writ,  beeause  ^'  B«^  anae* 
he  aays  that  the  aaid  C.  D.  now  isf'and  on  the  day  of  suing  out  the  n^l  ^^*"^' 
eM  original  writ,  aQ41tmg  befere,  was  one  oP  the  attorneys  of  the 
onufft  of  our  aoid  lord  the  king,  before  the  king  himself,  and  that  ae- 
corteg  lo  the  custom  of  the  aaid  court,  and  the  privileges  of  such 
Attorneys  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
iiaed  and  approved  of  in  the  aame  court,  every  attorney  of  the  same 
court  who  is  sued  and  impleaded  in  the  same  court  of  our  said  lord 
the  king,  before  the  king  himself,  in  any  personal  action  at  the  suit  of 
any  subject  oli  this  realm,  during  the  time  of  his  remaining  and  being 
an  attorney  of  the  said  court,  ought  to  be  sued  and  impleaded  in  the 
aaid  court  as  a  privileged  person,  that  is  to  say,  by  biJl  filed  and  exhi- 
bited in  ^.same  court  against  such  attorney  as  being  present  in  tlve 
same  court  in  his  own  proper  person,  and  that  no  attorney  of  the  said 
cowt  ought  nor  of  right  hath  at  any  time  during  all  the  said  tkne 
.whereof  the  memory  of  man  is  not  to  the  contrary,  against  his  will 
been  compelled  to  answer  any  person  in  any  personal  action  prosecuted 
in  the  same  court  here  by  original  writ  sued  out  against  him  at  the 
suit  of  any  person.    And  the  said  C.  D.  in  fact  saith,  that  he  is  im« 


{k)  As  to  the  conchiaioBisee'13  East  544^  5.  aftd  ante,  459.  ooie  f. 


8M  nxAi 

VBiviusi.    pleaded  b)r  the  wiginal  writ  afareiaiil  against  Ms  will,  and  ■gnnt  tlie 

[  ■  463  }      cuitom  and  pfinle^i  aliircwid.     Aod  tUt  tie  is  rcsdjt  to  veiifji 

vherefore  he  prays  jadgmeDt  of  the  said  original  writ  sued  out  in  ihfa 

cause,  aod  that  the  same  ml^  be  qoasbed  ^.    ['fiU  affidavit  qftrvtk, 

at  ante,  459.} 


coWRTBRi.    In  the  K.  B.  {or  C  P.)  —  {m)  Term^  5l  Geo.  3- 

COTcrtore  of  C  D  "J  ■■ 

ibe  pluMiff       ^jg  ■  I  And  the  wd  C  O.  in  Ms  person  {or '^  by  G.  H.  hU  atlgrney,") 

''  A.  B.J  comes  and  dtpfeads  the  wrong  and  iojnrj,  when,  See.  and  prajs 

judgment  of  the  said  bill  (m- "  wn't'*)  of  the  said  A. ;  because  he  sajrs 

that  the  said  A.  before  aod  at  the  time  of  the  commencement  of  this  suit, 

was  and  stilt  is  married  to  one  E.  F.  then  and  yet  her  husband,  who  is 

sliU  living,  to  wit,  at,  ^c.  aforesaid ;  and  this  he  the  said  C.  D.  is  ready 

to  rerify,  wherefore  becauae  the  said  E.  F.  is  not  named  in  the  sairf 

bill  (or  "  writ")  of  the  said  A.  the  said  C.  D.  prays  judgment  of  the 

bill  {or  "  nrii")  aibresaid,  aod  that  the  same^may  t>e  quaehed,  fcc^— 

[Add  affidavit  of  the  truth  in  tubttoTue  at  ante,  459.] 

In  the  £.  B.  (iw  C.  P.)  .    (o)  Term,  5  Geo.  3. 

COTetture  of  C.  F.  sued  by  the  name  of  C,  D.>  •• 

the  defendsnt  ^u,         .  L  Aod  tke  said  C.  ia  hefiown  proper 

^''  A.  B.       .  J  person  (?)  comes  and  prays  jtt)^- 

[  *  463  ]       ment  of  the  sud  bill  of  the  said  A.  B.  'because  she  sayf  that  ai  the 

time  of  the  exhibiting  of  the  swd  bill  of  the  said  A.  B.  she  was,  aod 

still  is  married  to  one  E.  F.  who  is  still  living^  vit,  at,  &x.  aforrwid; 

and  this  die  is  ready  to  verify,  wherefore  becaflse  the  said  E.  F.  is  not 

named  In  the  bill  aforesaid,  she  prays  judgment  of  the  said  bill,  and 

that  the  same  may  be  quashed,   he.  (r)  [Add  a^idavU  ^f  lit  trmthy 

timiiar  in  lubtlanee  to  t^/brm,  ante,  4j9.3 


(0    See  13  East.  541   and  ante,  458.  n.  a.— 3  Saood.  2.  note  X 

459.  f.  (fl)  Coverturecan  only  be  pleaded 

(ni)  See  the  precedents.  Ait.  Ent.  in  iar^  when  the  defends^ was  mar* 

9. 3  Inst,  Ct.  70.  id.fluit  darein  Con-  ried  at'lhe  time  when  the  inpposed 

tinuance,  Tbooip.  Ent  1,  As  to  the  cootract  was  made.    Id  other  cases 

the  title  of  the  term,  and  when  spe-  it  must  be  pleaded  in  abatement,  3 

cial  imparlance  is  accessary,  see  Vol.  T.  R.  631.  evidence  Id  support  of  H. 

Llndex.tit.  Abatemenl,  ante,  458.  D.  S  Csmpb.  113. 

a.  a  Saund.  3.  note  3.  (;)    In  Lutw.  33.   covertnre  was 

(n)  See  the  precedents,  1  Wenlw.  pleaded  by  attoTDey,  but  this  is  tncar- 

4r.  Id.  Index,  ix.  LIL  Ent.  133.  rect.  See  3  Sannd.  309.  C.  Ul.  Ent.  1. 

(o)  As  to  the  title  of  a  term,  and  -  3  Rich.  C.  P.  1. 

when  an  imparlance  Is  necessary,  see  (r)  The  conduioo  ia  1  Lntw.  S3- 

Vol.  I.  Index  Abatement,  and  ante,  ia  different 


In  the  K.  B.  (or  C.  P.)  — .  (i)  57  Geo.  3.     vQH-^trmtt. 

C.  D.l  .     -  . 

ats.    y^^^  ^^0  ^^'^  ^*  ^*  ^y  ^  F*  ^^'  attbrney,  conies  («)  and  de-l>ica  in  u* 

A.  B.J  fends  the  wrong  and  injury,  wjien^'&c.  and  prays  judgment  ■™P®*'»  ^'^^^ 
(x)  of  the  said  bill,  (or  ny  original,  or  in  C.  P.  <<  writ  and  d&clara-  were  made 
tionj*)  (y)  J^cause  be  says  that  the  said  several  supposed  promises  and  jointly  witir 
undertaking  in  the  said  declaration  mentioned,  if  any  much  were  made,  noTiobedT^ 
were  made  jointly  with  one  £.  F.  .who  ii  stitl  living,  (z)  to  wit,  at,  (a) 
4|*c«  and  ^pt  by  the  said  C.  D.  alone ;  and  tiMS  he  the  said  C.  D.  k 
ready  to  verify,  wherefore  kiaemiidi  at  the  said  £.  F.  is  not  named  in 
the  said  lill  (or  *^  writ")  together  with  the  said  C>  D.  he  the  said  C.      [•  464] 

D.  preys  judgment  of  the  said  bill  (or,  bf  «TJ^inal,'or  in  C.  9.  <<  writ 

and  declaration  (d),*')  and  tiMt  die  same  may  be«  quashed,  ^c.  [Add 

affidavit^  aa  <Aite^  459.]  •  . 

.  e  ^ 

To  debt  on  bondy  tl^e  plea  in  abatement  of  aan-joinder  craves  oyer  The  like  to  a 
of  the  bond,  and  avers  that  the  party  omitt^  sqffled  ancf  ^iivcrcd  the  4*^"*^^^ 
deed,  and  that  he  is  still  living,  aee  1  Saund.  i<r.l.  a.  n.  2.  b.  n.  sea  the  acto. 
precedents  Lutw.  696.  Lil.  £nt.  2.  9^Rkh.  Prac.  K.  B.  17.  Ast  £nt.7« 
See  a  precedent  of  a  p|^a  in  abfllemeptln  covenant ^  Lil.  £nt.  7.  and  3 
R^h.  Prac.  K.  B.  18.  ^ 


(«)  See  the  precedents,  1  IVentw.  5ill  only,  but  where  it  is  intended  to 

Index,  and  pages  16.  33.  44.  68.  plead  in   abatement  onl^  of  fiart  of 

(0  When  a  special  ifnparlaiio|«is  ikt  writ^  and  |te  caoae  of  abatemlat 

n0De<sary,  see  vol.  %k  Index  Abate*  arisetf  A-om  «oeie  of  the  counts  of  the 

■seat,  and  a|ite,  458.  a.  ^3  Saund.  3.  deciaratiorij  tbedefendantus  must  plead 

i^  3.  V  Iq  ab^ementef  bo^  3  Saond.  210.  o. 

(u)  May  be  by  attorney,  Lutw.  696.  4:.  and  the  {precedent  2  Bos.  and  Pul. 

(x)  In  Moore.  3a  and  1  Lutw.  11.  42a 
it  is  said  that  a  plea  in  abatement  on        (z)  A  ptea  in  abatement  of  nonjoin- 

account  of  matter  dehors  should  not  der  of  a  party  who  should  be  a  de» 

commence  with  a  prayer  of  judgment  fendant  must  aver  that  the    party 

but  only  conclude  with  it  and  see  ante,  omitted  is  still  Mng,  1  Saund*  391.  a 

1  vol.  451.  but  this  disthiction  does  not  n.  2.  b.  n.  4. 

seem  attended  (o  in  1  LiL  £nt.  6.       (a)  No  venue  Is  necessary^  2  Hen. 

Thomp.  Ent.  L  Bla.  161.  7  T.  R.  24S. 

Xy)  Wlij^'the  plea  in  abatement  of       (6)  As  to  the  introduction  or  omis* 

nonjoioder  is  to  the  whole  of  the  action,  slon  of  the.  word  ^^'dedaration,''  vide 

it  is  not  necessary  to  plead  in  abatement  2  Saund.  209.  d.  Tidd.  Prac.  4th  edit, 

both  of  the  declaration  and  writ,  .but  S77^ 
it  is  sufficient  to  plead  to  the  writ  or  . 

Vol.il  2  X 


•>> 


CKtiiiuUBf  4e  nic  atll  r^*  iv  ^*£-'  bcim  hac  Leak  i^mmi  wr  saSei 
if  u«  HMK  «f  £1-  ak  tn  ^itE  w:.  D~i  ii  m^iyuxL.  ^tc.  ttm  i«  uk  mat 


r\iidc.  D-i 


.^  K.  J  \    B.  hzifa  usDcd  fen  sod  vrik 

s<d  dcrWrtd  iherooB  br  iht  a^nt  <]f  E.  D  coracs  aid  si;^  tbM  kc 
M  aw&cd  utd  caJ^.-Q  C-  D.  anc  bj  tk^  titit  and  sumaaic  lud  ^vvi 
a*c«  tbc  Uii>«  ci  bi^DMnS}-  LiUmtb  ^een  ouncd  and  c^U ;  «akM> 
tJM  Um  be  ibe  uid  C  D.  mom  u^  cc  e«cr  «aa  la^ed  or  catteB  ^  dc 


(r)  Sre  ttw  pTKcdniu^  LiL  Ei>t.  &,  f^^  S^m  td  ite  aaden  iwr^ 
TMd't  FoTBL  U2.  1  Waat  loikx.  ^ms  nr  "caUol  and  hMMK."  «e 
la  tlHt  pin  lIx-  defrsdaac  ■raX  ^«c  TUT*  Foniu.  1£2.  bM  Ac  i«  EKiaa 
btkun-Muc,  UBeUaakbtraeckna-  nri^aawrdaod  called,*  tee  Tban^ 
tuaBJi«c,aaboa(h.kiatneMnaae  EbLI.  L«t«.  lO.  RxM.  Em.  297. U. 
it  uwd  in  (he  drcUratHB,  8  T.  K.  Eat  L  wtikh  wnaa  ivfftrablc  MtM 
5)}.  2  Sutnd.  309.  b.  of  tbe  pmcdcnd  Mtc  iku  the  de- 

((/j  At  to  the  tiiie  of  the  tern,  ante,  fcndaot  waitiapdud,  C«.Src  TUi. 
*i-i.».*.»oilT.R.2n.TJ.H.447.  Tanat.t8X  Lit.  EM.  &<wdakr. 
.  ,  'Iw^  i.lc^  tiii»t  not  besia  ''and  645.  buibi*  iaaMaal;  imam-mT, 
fAr  uu>/  C.  U."  be.  ante,  435.  n.  d.  mc  the  >bM««ld  entries  aad  9  Bcp. 
S  T.  H,  4«r.  3  Siond.  209.  b.  Lnlw.  T.  Htrdw.2a6.  6  Mod.  116.  bRd«. 
Iff.  A> ir,  ihc  ikii-tnitf  fcr  (he  «ur>  colt  ia  proo^  I  Ca^i^b.  479.  mA  oo«- 
"""«■  '*''"K  Ri*'  1^.  "•pea",  note  c  bat  acqiicntl*  improper. 
Mc  Ihe  i>itcrilrtilt,  Raat.  Eat.  397.  fA^  At  to  the  title  i4  Ik  «(«.»£ 
■O".  anUt,«}a.D.a.464.n.d.  SeeSSiMd. 

^XJ  ^  apliearii  nHNt  advltable  to    309.  b.1.  Boa.  and  PaL  ^,  8,  mA  A. 
>i  ftf  non,  3  Samtd.    Boa.  and  Pal.  3S9.  obaem  Ihe  Mtet 
innuryaoPlcadiBbJa.    w  tbe  but  preoedent. 


■^■^N^AO  U  appeal 


IN  ABATBKBNT.  ^/fjh 

name  of  £.  as  by  the  said  writ  and  declaration  thereon  founded  it  sup-  xishombb. 
posed.  And  this  he  the  said  C.  D.  is  ready  to  yerify,  wherefore  he    » 
prays  .jud^ent  of  the  ^ald  writ  and  deehiration  thereon  fowided,  and 
that  the  same  may  be  onashed*  <^ej-^JjfidmvU  at  in  the  la9t  firece^ 

-    afffittj 

#  ' 

C.  D.  sued  by  the  name  of  C.  E.*)  '  * 

ats.  V  ^^^  ^-  ^*  against  whom  the  said  MitnomeFof 

A.  B.  J  A.  B.  hatb-exhibited  bis  bill  by  the  defendant's 

ifame  of  C.  £.  in  his  own  ^propl^  person^  comes  and  says,  that  he  k.  b.  (0- 
IS  nameikuKl  csUled  by  the  name  of  C  D.  and  by  the  said  surname  of    [  *  4dl5  ] 

D.  hath  always  hitherto  betn  «calicd  and  ^nown,  without  th^  that  ho 
the  said  C*  D.  now  is^  or  eww  w;sa  naiped,  or  /M.id  or  known  by  the 
surname  of  £.  as  by  the  said  hill  ia«»upp<{sed  ;  and  this  he  the  said  C* 
D.  is  ready  to  verify,  wherefore  be  prays  ju^foient  of  the  said  bill) 
fllNi  that  the  same  may  be  quatfiod,  ^9, 

And  the  said  C.  D-ia  h}s.oioi  proper  person,  comes  and  defends  Misnomer  of 
the  wrong  and  injury  when,  Is^c,  and  prays  judgement  of  the  said  bill,  P^**'*f^'"  •"'- 
because  he  says  that  |^e  said  A.  B^the  now  plaintiff  now  is,  and  be-  u\    '       *    * 
fore,  and  at  the  time  of  exhibitie|^  thebill  aforesaid,  was  called  and 
known  by  the  surname  of  D.  to  wit,  at,  ^c.  aforesaid,  without  this  that 
he  the  said  A.  9.  the  now  plaintiff,  now  is,  or  before^  or  at  the  time 
of  exhibiting  the  bill  aforesaid,  was  called  or  known  uf  the  surname  of 

B.  as  in  and  by  the  said  bill  is  above  supposed,  and  this  he  the  said<C. 
D.  is  ready  to  verify,  wherefore  he  Jftaytf  juc$|&e^t  of  the  said  bUl» 
end  that  the  seme  may  be  quAhed,  lO^c,  *  #    * 

In  the  King's  Bench.  •  AiroTaKa  as* 

*^ ^  (/)  Term^  5 1  Geo.  3.      now  rsnvut* 

C.  D.l  *  Another  sc- 
ats.   J.  ^"^  ^^^  s**d  ^'  ^-  '^y            ^  his  attorney,  comes  and  defends  Uon  depend- 

A.  B.J  the  wrongs*and  injury  when,  *^c.  and  pr&ys  judgment  of  the  U[^^^|^  |^ 

K.  B.  (m). 
: : — f46n 


(i)  As  to  the  term,  se?  ante,  464.  see  Com.  l^ig.  Abatenent,  H.  24. 

a.  d.   Se^^e  precedent,  1  Wentw.  Bac.  Ab.  Abatement,  M.  1  Carapb. 

Index,  o^christiah  and  surname,  1  60.  and  the  precedents  nearly  similar 

Wentw.  1  Rast.  £nt  108.  297.  Thom.  to  the  above  in  1  Wej^tw.  8^1  Mod. 

1  £nt.  1.  £pt.  6.  Lil.  £nt.  7.  The  precedenu  of 

(k)  See  thc^  precedent,  1  £ast.  542..  pleas  in  abatement  of  another  action 

1  Lil.  EnL  4.  depending,  vary  in  point  of  form  ; 

(ij  As  to  the  title.of  theterm,  and  sometimes  they  set  forth  the  declara* 

when  a  special  imparlance  Is  neces-  tion  in  the  first  action,  bat  others,  as 

sery,  see  ante,  458.  n.  a.  aQ||r  1  Mod.  in  the  above  precedent,  are  more  con- 

£nt.  6.  else.  Precedents  <  f  the  first  descrip* 

(mj  As  to  these  pleas  in  sraeratj.  tion  are  in  3  L4.  Raym.iB.  Clift,  £nt. 


flllg  FLVAS  III  ▲BATSMBMT. 

A190THSK  Ao-  fHud  bill  (o)  bec9tts«  he  sayt  tioAt  befidre  the  exhibiliog  of  the  sipid  biil* 

no*  pwranro.  ^  ^^^  j^  Michaelmas  Temi  (•),  in  the year  of  the  reign  of  our 

lord  the  aow  king,  in  the  court  of  our  said  lord  the  king,  before  the 
king  himselfy  the  said  omit  then  and  still  beipg  hoidcn  at  Westndnstery 
in  the  county  of  Middlesex,  the  said  A.  B.  impleaded  the  said  C.  D.  aad 
exhibited  his  certain  bill  against  him,  in  a  plea  of  debt  on  donand  of  and 
upon  the  same  identical  writing  obligatory(or  «<to  a  certain  fiUa  f^trcM-' 
fiaaa  on  the  case  ufion  the  very  eame  identical  firomitte%  and  undertakingM**^ 
in  the  said  declaration  iif  this  present  suit  mentioned  {tt)\  as  by  the  re* 
cord  and  proceedings  thereof  remsifeig  in  t4ie  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  to  wit,  at  Westminster  Ifeoresaidy 
more  fuMy  appears.  And  tfie  said  C.  D.  fertber  saith,  that  the  parties 
in  this  and  the  said  fiMner  suit  are  the  aiAie,  and  not  other  or  different 
[*  466  ]  persons ;  and  *that  the  said*  former  eait  eo  brought  and  prosecuted 
against  him  the  said  C  D.  by  the  said  A.  B.  as  aforesaid,  is  still  de- 
pending in  the  said  court  of  our  said  lord  the  king,  hefofre  the  kii% 
himself  (7),  and  this  the  said  C.  D.  is  ready  to  veri^,  wherefore  be 
prays  judgment  of  tlie  said  bill,  in  this  soft,  ead  that  the  same  may  be 
quashed. 


IT 


2.  23.  1  Mod.  Ent.  tO.  3  Salk.  716.  1  appear  what  was  the  subject  matter 

Weotw.  44. 52.  6^  s'Wentw.  140.  and  of.the  first  action,  though  the  plaintiff 

in  scire  facias,  2  Lit.  Ent.  392.  Those  may  nc«  hare  declared,  and  rt  is  now 

of  the  latter  description  are  in  3  L^'  settled  that  fin  a  plea  in  her  iAjudg" 

Reym.  57.  Lotw.  2^  yl!'Eiit.>,  Mod.  mem  reeovered^  it  is  not  necessary  to 

Emu  6.  Clift.  Ent.  8.  1  Wtniw.  8.  It  setThit  the  declaratioii  in  the  ibraMf 

Is  said  that  wlfbn  the  writ  is  general,  cause.  1  Sai^.  92.  n.  2.  and  therefore 

and  does  not  expi^ss  tly  cause  of  ac-  we  may  conRde  that  the  above  con- 

tion,  the  plea  in  abatement  most  shew  eise  form  wiU  now  suflG[c^. 

that  the  plaintiff  (J^clarecf  in  the  for«  fnj  Sometimes  the  plea  commen- 

mer  suit,  because  otherwise  it  cani^  ces  and  concludes  with  a  prayer  of 

be  traversed  whether  or  not  it  were  jud§ment,   whether   the    defeoda«t 

for  the  same  cause  of  aoCkm.  5  Co.  61.  might  to  be  comfieiied  to  anatfrr^  8cc. 

b.  and  Lil.  Prac.  Reg.  8.  fi.  Bac.  Ab.  Lil.  Ent.   6. ;  ,bttt  the   above   form 

Abatement,  M.  but  this  reason  does  seems  most  correct, 

not  appear  satisfactory,  for  yi  most  f'o^  When  it  Is  necessary  to  tiate 

Instances  ani  particularly  in  declare-  a  particular  day.  2  Lev.  141. 

tions»  in  indcbitatuM  anumtiHt  the  {p)  As  to  this  concia||gttatenieet, 

declaration  is  so  i^neral,  that  it  does  without  setting  out  the  fornier  deda« 

not  conclusively  shew  that  the  two  *  tion,  see  tii/^ro,  note  m. 

actions  are  for  the  same  cause.  See  {q)  A>  to  this  averment,  see  Bac. 

6  T.  R.  J07.    3  Wentw.  142.  and  by  Ab.  Atnitement,  M.  sed  qosre, 

the  plaintiff's  particulars  of  demand  Opinion,  1  Wentw.  8. 
in  the  first  action  or  otherwise,  it  may 


^^w^wrv^^^t^^^m^^^^^^^m^m^ 


WULAS  IV  BAH.  M9 


COMMON  COMMENGEMENTS  AND  <X>NCLUSiONS. 

In  the  Vn^9  Bench,  or^C.  P."  or  «  Mxcheguer.**  Siw  I» 

■  (a)  7VnMy51  OfOk  S«  «osci,imoM. 

c.  DO  ,   ^ 

atB,    V  And  the  4aid  (A)  CD*  by  E*  F.  bis  attorney  (r),  comes  and  *»^  C«»- 
A*  B.J  defendi  the  wrong' (or  In  tre§lkiU9  or  ejectment^  »ay  ^*  force**)  ^  Jy,^  S^ 
and  injttCF}  when,  8cc.  and  says,  that  the  said  A.  B.  ought  not  to  have  when  8{ 
or  maintain  his  aforesaid 'action  thereof  against  him  ((O^t  becauiie  he  Actio  noiu 
says  that)  8cc.  [^Here  ttate  the  subject^  mqiter  fjf  tHe  dtfence^nftcr  which 
conclude  either  to  the  couhlry^  or  vnth  a  verification  «•  in  tktfoUowing 
precedent;'^ 

fy  the  K.  B.  {or  «  C.  P,"  or  «  £.vrh§§mrr,'*) 

'^i"  ne^t  ^tfier  -^  (/)  in 

n      m^  Term  J  51  Oeo.  S. 

C.  D.1  .  ^   ,. 

ats.    V  And  the  said  C.  D.  by  £.  F*^his  attorae;*  comna  and  /defends  3d1y,  The  k 

A.  B.J  the  wrong  (or*in  tre^fitUB  or  ejectment^  my  "/orce")  and  in-  Jiitur  of  the 
jury,  when^  See.  and  says,  that  the  said  A.  B  ought  mat  further  to  have  defence  arose 
or  maintain  his  aforesaid  ae^on  thereof  agiinst  him,  because  he  says,  ^^^^^^'  ^ 

that,  kc.  s     •  of  the  action  . 

(e). 
And  for  a  further  plea  in  this  behalf,  the  sud  C.  D.  by  leave  of  the  3d1y,  Corn- 
court  here,  for  this  purpose  irst  had  and'obtained^  ^according  ^P  ^^  IJ^!II^5^2o- 
form  af  tiie  statOle  in  such  case  made  and*  provided  {g)^  says  that  the  cisl  plea, 
said  A.  Bf  ought  no4b  have  or  maintain  his  aforesaid  action  thereof    [  *  47t)  ] 
against  him^t  beca^^se  he  says,  ihat,  4tc. 


And  for  a  further  plea  in  this  behalf;  as  to  the  said  first  count  of  the  4thly,Tbe    , 
aakl  declaration,  [or  if  in  cov^mmty  ^  aato  the  Mid  tufifioaed  breach  ^t^euUr  o^nt 
covenant  fir9t  ahcro^  anilgned^  or  ff'in  tretfiaik^  ^  a«  to  the  breaking  or  particular 
and  entering^  Istc,*^  enumerating  the  fiartienlar  treafiaBae*  mentioned  in  **••?••■•■• 


(a)  Usoally  th^  term  of  which  tie  the  defonce  has  arisen  since  the  com^ 

plea  is  leaded,  see  Vol.  1.  Index,  mencement  of  the  actieii,  this  mode 

Fleas.  As  to  the  title  ef  the  term,  and  of  pleadhig  must  be  adopted.  4  East, 

when  an  imparlance  is  necessary,  see  503. 

ante,  458.  n.  a.  (/)  The  plea  should  be  intided  af- 

{b)  When  this  word  Is  improper,  ter  the  matter  of  defence  arose. 

see  ante,  455.  n.  d.  (g)  4  Ann.  c.  16.  s.  4,  5.    It  is  pro* 

(c)  An  infant,  or  feme  covert,  can-  per  to  mention  the  stat.  in  the  in- 
w^  plead  by  Bttomey«  ante,  455.  trodoctory  part  of  the  plea  as  above^ 

(d)  This  is  technically  termed  the  Aodr.  108. 1  Wils.  S19.  Cowp.  500, 
acti^non.  SOl.  1  Hcaa.  Bla.  ^5. 378. 

(ff)  Wh^n  the  siib|Qct  nattar  of 


XZITTS   ASTD 
00VCLUUO1I8. 


coMXEWGE-  M^  declaration^  and  intended  to  be  justified^  the  aaid  C.  D.  by  leave 
of  the  court  here,  for  this  purpose  ^rst  had  and  obtained,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  says  that  the 
said  A.  B.  ought  not  to  hate  op  maintain  his  aforessBd  action  Uiereof 
against  himtt  because  he  says,  that,  Sec. 

SAly,  Gmm/s-       V After  stating  the  eubjeet  matter  tf  the  fdea^  tf  it  be  a  denial  of  an 

sion  to  toe  - 

couHtry.  allegation  in  the  declaratiouy  not  beH^g  matter  qfvecordf  the  fUea  should 

conclude  to  the  country  as/oUo^9  .--«-3    Jnd  of  this  ba  the  said  C.  D. 
puts  himself  upon  the  country,  fcc. 

6thly,  Conclu^       ^Jf  the  defence  conaiate  of  an  allegation  of  new  matter,  1/  ahould  in 

wJmSh!      g^n^a^  conclude  wuh  a  i^enfitation,  1  P.  W.  258.  /Au*;— ]    And  this 

he  the  said  C  D.  is  ready  to  verify,  i^hfcrefbr^  he  prays  judgment,  if 

the  said  A.  B.  ought  (or  ^  ought  further**)  to  have  or  maintain  his^ 

aforesaid  action  thereof  againalifliim,  &c. 

7My9  Conclu'  And  this  be  the  said  C*  O.  is  ready  to  verify  by  the  said  record,  where- 
verification  ^^^^  ^®  prays  judgmeDt,  if  the  said- A/B.  ought  to  have  or  maintahi 
hy  the  record,  his  aforesaid  actibn  thereof  against  him.  Sec. 


L  •  471  ]  'i^*  MstJ^srr. 


•EioERAii      In  the  K.  B*  {or  «.C.  P."*  oY  «  Exchequer/*) 
iBtirs,  i^e* 


Gcftepal  issue,  (;   J)  -J  ,  *      '  , 

lum  assumpsit.    ^^^     (And  the  said  C.  D.  by ,  his  attorney,  comes  and  de- 

A.  B.J  fend9  the  wrong  and  injury,  si  ben.  Sec.  ahd  saith  that  he  did 

not  undertake  or  premise  in  maijn^  and  form  as  the  said  A.'  B.  hath 

Hbove  thereof  complained  agaijist  him*  and  of  this  \jSb  putt  himself  upon 

the  country,  &c.  • '  .      ^ 

The  like  by     C.  D.  exor.-Scc.  .     ^   t^ 

an  executor  ats.  >  ^^"  ^^^  *^^  ^-  ^'  executor  {or  «  administrator*') 


K  exor.-Scc.^ 

ats.  > 

A.   B.         J 


or  admini^jxa-  A.   B.         J  as  aforesaid,  by  E.  F.  his  attorney,  comes  and  de- 

top 

fends  the  vrong  and  injury,  when,  hoc,  and  says. that  the  said  6.  H. 
(a)  deceased  in  his  lifetime  did  not  undertake  or  promise,  iii  manner 
and  form  as  the  said  A.  B.  hath  above  thereof  complained  against  Unl, 
and  of  this  he  puts  himself  upon  the  country.  Sec. 

Plea  in  bar  [^-^'irat  filea  general  iasue,  and  the  commencement  of  the  second  plea 

that  the  con-  aa  ante^  469,  third  precedent,  and  then  aa  fbllows  :— j  because  they 


(a)  Ifthe  declaration  contain  counts    character,  the  plea  qoiust  also  deof 
on  promises  by  the  executor  in  that    those  promises. 


m:^-'  jiwifit^r'    •♦'•▼■»'■ 


■    — ^!^'\-«»''^     . 


»uAp  vx  mh^ 


3ffi 


Bay  that  the  99^d  «ev#Pftl  mpposcid  {mx^iqI^m  Aiid.indAiUkiagi)  m  lh«^ 
said  decUratioB  meptioi^ed^jf  any  9iich  w«re  or  van  madk,  wemand 


I88US,  isfc, 

tracts  we^ 
each  apd  every  ipf  the^i  w|a  made  by  them,  the  jaakdSZ.  D*  aod  E.  F.  made  by  de- 

together  whb  th^said  .A.  B,  one  of  tlie  said  plaiotifis  jcontiys  at^  DOti^ndantsjoim- 
bythem  the  said  C.  D.  and  £.  F.  separately)  from  and  wkhout  the  |;{^]j^^i[^^ 
sidd  A^9.  to  wit,  Sec.  aibresiddl  '-and  ibwy  Ice.  [^Conclude  fuUk  a'^eri"  (J>). 


C.D.I 

its.    I  And  the  Said  C  l>.'bjr  E.  F.  his  attorney,  [or  if  the  defcndJmt  Infancy  of  de- 

A.  B.J  be  still  an  infant,  say  by  ^  Gi  H.'^^admitted  (rf)  by  the  court  '*"**"''  ^^^* 
of  our  said  lord  the  king,  before  the  kinjg  himself,  (or  in  C.  P.  <'  by  the 
justices  of  bur  said  lord  the1eii%  here,'*)'  as  guardian  {e)  of  the  said 
C.  D/to  de(^n«ITor  the  said  C  t).  who  is  an  infant  under  the  age  of 
twenty-one  years,]  come  ai\(t  defends  the  wrong  and  injury,  when.  See. 
and  says  that  the  said  A.  B.  ouglit  not  to  Iiave  or  maintain  his  afore- 
said action  thereof  against  him,  becausene  says^that  he  the  said  C.  D. 
at  the  time  of  making  of  the  saij  several  sypposed  pron^ises  and  un- 
dertakings in  the  said  declaration  mentioned,  was  an  infant  within  the 
age  of  twenty-one  years,  to  wit,  ot  the  age  of  years  (/)>  to  wit, 

at,  Sec.  aforesaid  (^),  and  this.  Sec.    [^Cmiclude  with  a  verfjicationy  as 
ante,  470,  sixth  firecedcntJ] 

C.  D.l  '        •      '        '  • 

ats.    >•  A"^  ^he  said  C.  IJ.  in  persoh  (f)  comes  and  defends  the  wrong  Coverture  of 

A.  B.  Jand  injury,  when,  Sec.  and  says,  that  the  said  A.  B.  ought  ^ot  ^^^^^"^^^^  f*^" 

to*  have  or  maintain  his  aforesaid  action  thereof  ag^ainst  her,  because 

she  says  that  she  'the  said  C,  D.  before,  and  It'  the'^ime  of  the  making      [  •  473  ) 


' ». 


(b)  As  to  ^18  plea,  see  2  B.  and 
P.  124,  5.  fa  Mofiatt'and  others  v. 
Van  MilliDgen  and  diicTs,  Micliael- 
mas  Term,  27  Geo.  3.  a  |^a  in  abate- 
ment  to  the  same  efllect  was  held 
good  on  demurrer,  sec  MSSl  Pr«c6- 
dents,  23  Vol.yi.  See  jilea'by  an  ex- 
ecutor, that  testator  had  a  partner 
who  survived  hifiit.  5  BaM.  2&1.     ^^ 

(c)  Infoncy  may  be  ^  given  ill  -evi- 
dence under  the  general  issue  in  a«- 
mmfiait.  1  Bos.  and  Pal.  461#^ii.  a. 
ante.  Vol.  1.  Index,  tit.  Infancy.  But  it 
is  in  general  better  to  plead  it. 

{41  This  should  be  stated,  2  Saond. 
117.  g.  n.  1.  ■  ' 

(«)  An  tnfont  must  defend  by  guar- 
dian «nd  oiot  by  firochein  ami.  2  Saond. 
117,  f^  n.  1.         .  ^^-ir 

(rf)  The  precise  age  ii  aot  here 


maferiii).  .      . 

(g)  The  venue  lA  the  declaration, 

but  the  offiission  Would  not  prejudice. 

2  Hen.  Bla.  161.^  1  Saond.  8.  a. 

(A)- Coverture  may  in  assumpsit, 
and  indeed  in  debt  be  eiven  in  evi- 
dence  iir^erthe  general  issue;  but  it 

is  frequently  advisable  to  plead  it  12 

Mod.  101.  When  the  defence  is  not 
that  t)\e  feme  was  married  at  the 
time  the  contract  was  matte,  but 
merely  that  her  (jttsband  ought  to  be 
joined  in  the  acyon,  (he  coverture 
niubl  be  pleaded  in  abatemenfySind 
nat  as  above  in  bar,  ante,  462.  n.  pp 
Evidence  in  support  of  it,  l.Campb. 
63.  2  Canvp^  113. 

(J|  If  the  defendant  be  etil^  mar- 
ried, she  must  plead  in  person' and 
nat  by  attoipoy,.  ante,  462.  ji.  q. 


95S 


retident  here 

(0. 


«f  the  said  vevefil  umppumi  pmrnAmit  wM  wnimAm^  m  <be  sud 
iieci8fat]ODinaiti0iied,  wittiid«Cttnlhe^irifecfoB^  D.  tovkysty 
8cc.  aferessid,  taA  thisy  fcc  ^OMcteiim  «M  m  ^ttiMimthti^  m9  ^me^ 
470, 9ixth  prettdent^ 

[_Pir9i  fenenU  iuue  (!*)»  «i«f  likM  «c/l^  tmi,  4U  «frrr|  469}  tkltti/irt'' 
Pbintifir tfi  dr<'<M'  ^o  ^^  tj  beomse  lie*8«f«  ibat  theaid  A.  B.  U  ••  ■ilwi  bom 
enemy  jb  foreign  ^rUy  out  of  tbe  aiirgiMice  of  our  krd  the  tmm  king,  and 
within  tiie  slkgiMice  (»)  of  a  SDreign  ip«l%  to  wki  «^  ^.  to  wit,  «t, 
e^r,  aforesaid,  and  not  made  a  ei4|oct  of  wr  aaidlotd  dio  kmg,  hjF  na- 
toraUntion,  denizatioD,  or  otherwiae  ;  and  ^km  aaid  C.  D«  farther 
aakh,  that  loi^  before,  and  at  tho  thnf  if  |ke  eaiiiiiaoi— pt  of  thia 
suit,  the  persona  t%erdmmg  the  fmmnn  off  ffoveraoienl  is  the  aaid 
foreign  state  of  ~-—  afereiud,  were  and  iill  are  at  w^  with  sAd  the 
enemies  of  our  said  lord  the  kinf^  to  wi^  at,  i^r.  aforesaid,  and  that 
the  3aid  A.  B.  so  beidg  such  Mto  bom  as  ybreaaid,  and  an  enemy  of 
our  said  lord  \kt  Idng,  and  not  made  a' subject  of  our  said  lord  the 
king  by  naturatizadon,  dcniwition,  m  otherwise,  entered  and  came  into 
this  kingdom,  find  still  roflsahis  heraio,  not  haning  any  lettera  of  safe 
conduct  from  our  said  lord  tfie  kingt  or  any>  Uodhce  ft  porndjinioa  o^ 
our  aaid  lord  the  king,  to  be,  resl^,  or  remain  in  thir  kingdom,  and 
this,  l^e.  [^ConekutoT^  with  a  veryUatlnm^  as  mnte^  470,  nxth  firecc" 
^dent.im.  ^    '  '      ' 

Pbdotiff  alien       iThird  pica,  mctio  non^  a»  on^e,. 469,  tiurd precedent  to  ^the  t,]  be- 
d"^r4!ra!A     cause  he  says  tbiiiTihe  s^  A.  B.  is  an  alien,  horn  in  foreign  parts,  out 

in).  .  , 

[•474]      ^— , • 

[k)  The  court  of  Q.  P.  wAl  not  any  other  plea,  see  1  p.  (9*  P.  332.  3 

permit  the  defendaot  to  plc»d  double,  B.V  P.  72.  li  East.  2Q6.  1#  £ast. 

Tiz.  the  general  idsue  and  alien  ene-  326.  Aat^,  1  Vol.  541.'  It  may  be  ad* 

,  my,  1  Bob.  &v  PuL  ^23.  visaUe  m  aome  -cases  to  pfead  afiea 

(/)  As  to  this  pfea  and  the  preee-  enemy  i»  abatement.  [£t  vide  ante» 

dents,  see  8  T.  R.  166.  Raa^  Eat.  353.  Vc^  1. 435.] 

4  Mod.  405.  4  East.  502.  3  Wentw.       (m)  The  Maoing  of  this   word, 

255.  Stat.  43  «Geo.  a  c.  l5i.    Alien  see  Cobbett  Slaie  Tri.  58a^  7  Co.  3. 

enemy  may  be  pleaded  in  abatement,  ai^d  1  B.  ksff,  164,  IJtci 
see  precedents,  1  Wentw.  7. 42.  51.       (n)  See  the  notes  to  the  last  pre* 

Lil.  Enj.  1.    Ast.  Ent.  ll.  and  other  cedent,  and  ;he  6>rm,  4  East.  502.  An 

precedents.  1  Wentw.  Index.  As  the  EngUshman   living    in   an   enemy^ 

courts  will  not  in  general  allow  a  de-  country  cannot  sue,  3  B.  b*  P.  113. 
fendant  to  plead  aKed  enemy    with 


(1)  This  plea  is  not  ialRcient :  for  St  is  not  enough  to  state  that  the  |dnia» 
tiff  had  no  license  to  remain  In  ihe  cooiitry,  but  it  most  be  sverrod  that  be 
had  been  ordered  by  the  sovereign  to  leav^  the  eeuntry,  for  nntift  then  a  lioeiiae 
is  to  be  presumed.  K)  Mmt.  Rtp.  7<^ 


•  ■r" — 1  ■■         ■■  "    ■  — —  ^^^^^^^-^^^^^m^^^i^^^Km^^mmmm^^^^mm'^^^^fm^^^m 
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Df  the  allegiance  of  our  said  lapd  the  kiiig»  and  vkhin  the  allegiance  i^u»  smany, 
of  a  fareign  state,  to  wk,  in^^^c,  afbreaakl,  that  ia  to.aay,  at,  Ufc.  afore- 
audi  and  not  a  subject  of  ouf  lord  the  king,  by  naturalization,  dcr.lza- 
tion,  or  otherwise ;  and  the  said  C.  D.  further  saith,  that  at  the  time  of 
the  cotnmencement  of  this  suit,  the  persons  exercising  the  powers  of 
goVemment,  in,  &c.  aforesaid,  were  and  still  are  at  war  with  and  ene- 
mies of  our  said  lord  .the  -king,  to  wit,  at,  8cc.  aforesaid ;  and  that  the 
said  A*  B.  so  being  ^ch  alien  bom,  and>  such  enemy  as  aforesaid,  at  , 

the  time  of  the  commencement  of  this  suit,  was  and  still  is  resident 
and  living  out  of  this. kingdom,  and  within  the    ■'  aforesaid,  (2) 

and  adhering  to  the  said  enemies  Of  our  lord  the  king,  Sec.  and  thiS| 
Sec.  [^Coneiude  with  (x  Trrrf^a/jon,  a«  an/e,  470,  sixth  firectdentJ] 

[^etio  non,  m  ante,  469,^al  precedent  to  the  t)l  because  he  sayS|  BAvknvPTcr. 
that  after  making  of^  the  aidd  several  supposed  -promises  and  under-  Bankruptcy  of 
takiogain  the  said  declaration  mentittBed,  if  any  such  were  made,  [and      ^^  ant.  yj* 
before  the  exhibiting  *of  the  biU  of  the  said  A.  B*  in  this  behalf,  (or  in     r  •  475  ] 
C  P.  ^  brfore  the  commemeemeiit  qf  this  ^tit/,")}  (fi)  to  wit,  on  the 
I-  day  of  — r^-*f  Ai  D.  *■       ■*,  he*  the  said  C.  D«  became  a 

bankmpt,  within  the  true  intent  and  meaning  of  the  several  statutes 


m 

(0)  This  defence  must  be.  pleadedy  allowances  of  the  certificate  by  the 

1  Campb.  363.  12  East.  664'.  The  dc-  ct^pcellor,  6  T.  R.  605.  7.  See  a  plea 

fendant  may  also  {>lead  the  general,  of  bankruptcy  in  Ireland,  2  Hen.  Bla. 

Issue  and  any  other  plea.  This  plea  554.  in  America,  5  East.  124.    Th6 

is  given  by  the  5  Geo.  2.  t:.  30.  S.  f.  bankruptcy  of  the  plaintiff  may  be 

and  if  tbe  certificate    were  allowed  given  in  evidence  under  the  general 

before  the  action  was  commenced,  or  i^sue  in  assumpsit,  7  T.  R.  396.  Bui. 

after  the  action,  but  before  plea,  pro-  Ni,  Pri.  153.  If  it  be  pleaded  special- 

vided  the  att  of  bankruptcy   was*  ly,.a31  the  proceedings  mutt  be  set 

committed  before  the  commencemeiit,  focth,  1  Bos.  and  Pul.^46.   See  the 

of  the  action,  thi^  general  form>iH  precedents,  7  Ea8t..53.  8  T.  R.  14o« 

snffibe,  see  9  East.  82.  (which  seems.  1  Wentw.  308, 9. 3  Wentw.  Ind.  xvii. 

to  qualify  the  dictum  in  t)ie  latter  Bankruptcy  cannot  be  pleaded   by 

part  of  the  case,  in  6  East.  413.  and  bail,  2  Bos.  and  Pul.  45. 

in  2  Smith.  659.)  AnteJ  1  Vol.  635,  (/r)  Jt  does  not  seem  necessary  to 

an<l  3  Wentw.  188.  a.  b.  but  if  the  de-  Insert  the  words  within' the  brackets. 

fendant  did  not  obtain  his  certificate  6  East.  413.  9  East,  Bi.    The  5  Geo. 

till  after  Issue  joined,  it  may  be  ad-  2.  c.  30.  s.  7,  does  not  seam  to  require 

visable  to  plead  bankruptcy  specially,  siich  aUegatioo  in  the  plea,  and  it  is 

setting  QjfX  tbe  proceedings,  ante,  1  io  general  better  omitted. 

Vol.  635.  and  should  there  shew  the 


(2>It  is  ritogethcT  unnecessary  to  aver  the  plaintiff's  residence  in  the  ene- 
my's country,  for  the  fact  of  his  being  an  enemy,  cannot  depend  upon  any 
locality;  but  it  is  sufficient  to  state  that  he  is  an  enemy,  or  adhering  to  the 
enemy,  or  what  is  equivalent  thereto.  6  Binney^  241.  Et  vide  10  Johns.  Refi. 
183,184. 

Vol.  IL  2Y 
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BAirKRVMvr*  then  in  force  conc^mi^g  bankrapis,  %o  vfiu  atj  &e.  aforesf^id,  and  that 
the  said  supposed  cimses  of  action  in  the  said  declaration  memiaoedy 
if  any  such  there  bci  and  eaK:h  of  them  did  accrue  to  the  said  A.  B» 
before  he  the  said  C.  D.  so  became  a  banknipti  as  aforesaid,  (9)  to 
irity  at,  &c.  aforesaid,  and  of  this  he  the  said  C.  D«  puts  himaelf  upon 
the  country,  ^c,  (r). 


In  the  King'%  Bench  (or  C.  P.) 


iA-  next  qfter 


in 


Flea  of  bank, 
ruptey  of  de- 
fendant wbsere 
the  certificate 
was  obtaned  . 
after  the  com- 
mencement of 
the  suit  («). 

Defendant  a 
trader. 


Petitioning 

creditor'a 

debt 


Act  of  bank- 
raptcy. 

Commission 
issaed.t 


^0  Term^  51  Geo,  3. 
\FiT9t  general  tM«e,  as  ante,  471.^-2fi^.  common /ilea  qf  bankruptc^t 
08  antCi  474,  and  3d.  asjollo^^  :•— 3  ^^  ^^  ^  farther  plea  in  this  be- 
half^ the  said  C.  D.  by  leave  of  the  court  here,  fop  this  purpose  first 
had  and  obtained,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,*  say  a  that  the  said  A.  fi.  ought  not  Jurther  (u)  to 
have  or  maintain  his  aforesaid  action  thereof  against  him  the  said  C. 
D.  because  he  says,  th^t  tto  said  C.  D.  before  and  on  the  -— —  da^  of 
,  A*  D.  ■,  And  from  thence  ^oDtinoally,  until  the  suing  out  of 
the  commission  of  bankrupt  hereinafter  mentioned,  was  a  ■,  and 

during  all  that  time  did  use  and  e&ercise  the  trade  of  a  ■  ,  by 
way  of  bargaining,  exchanging,  bartering,  and  chevizance,  and  aought 
his  trade  of  living  by  buying  and  *^lliog,  to  wit,  at,  ^Cm  aforesaid ; 
and  the  said  C.  D.  so  using  and  ex^ciaing  the  trade  of  a  ■  ■■  ,  and 
seeking  his  trade  of  living  as* aforesaid,  afterward8,^to  wit,  on  the  — -— 
day  of  ■■■.,  A.  D.  >  ,  at,  istc.  aforesaid,  became  and  was  indebted 
to  one  £.  F.  a  subject  «f  this  realm,  in  the  sum  of  L^  .■  .,  of  lawful 
money  of  Great  Britain,  for  a  true  and  just  debt  due  and  owing  from 
the  said  C.  D.  to  the.  said  £^  F.^tf>dthtt  said  C.  D..was  then  and  there 
also  indebted  to  divers  other  persons,  in  divers  other  large  sums  of 
money,  and  the  said  C  D.  beki^  so  indebted  as  aforesaid,  and  being  a 
subject  ofitJ|is  realm,  and  so  using  and  exercising  the  trade  and  bud- 
ness  of  a  ■  ,.and  seeking  his  trade  of  living  as  aforesaid,  afterwards, 
to  wit,  on  the  same  day^ind  year  la&t*  aforesaid,  at,  ^c,  aforesaid,  the 
said  debt  to  the  said  £.  F.  and  the  said  other. debts  beyig  then  and 
there  due,  and  unpaid,  and  unsatisfied ;  he  the  said  C.  D.  became  and 
was  a  bankrupt,  within  the  true  intent  and  meaning  of  the  several  sta« 
tutes  then  and  still  in  force  concerning  bankrupts,  made^aqd  provided, 
some  or  one  of  them,  and  that  thereupon  afterwards,  to  wit,  on  the 

i 

(g)  This  aUeg^tion  is  necessary.  4  («}  See  the  notes  to  the  last  preoe- 

T.  R.156.                •  dent 

(r)  The  plea  is  to  conclade  to  the  (I)  Some  day  in  the  term  after  the 

country,  1  P.  Wms.  ^58,  9.  10  Mod.  certificate  was  allowed.  ^ 

160.  247.  In  K.  B.  the  plea  need  not  (i^)    As  to  this  allegatioBf  see  6 

be  signed  by  counsel,  6  T.R.  496.  bat  East  413.  4.  East.  50!^    9  East    92. 

in  C.  P.  it  mast  be  signed  by  aser-  ante,  469. 
geant,  3  Bos.  and  Pul.  171. 

t  Ezamhie  witk  the  coomiisioa. 
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day  of  -'h-*',  A.  D.  -^-^y  aforesaid^  at^  C^e»  aforesaid)  a  certam  BAHnum^qy. 
conmtMon  of  baokniptcyt  under  the  ^eat  seftl  of  the  united  kingdom 
of  Great  Britain  and  Ireland  (x)y  bearing  date  at  Westminster, .  the 
samedajr  and  year  la^t  afokresaid,  grounded  upon  the  said  several  statutes^ 
some  or  one  of  them,  upon  the  petition  of  the  said  £•  F.  was  duly  award* 
ed  and  issued  (y)  against  the  said  C.  D*.  directed  to  certain  conUnis- 
Moners  thorjuo  named,  to  wit,  6.  H.,  I.  K.,  L.  M.,  N.  O.,  and  P.  Q.,  by 
which  said  commission  our  lord  the  king  did  name,  assign,  and  appoint^ 
constitute,  and  ordain,  them  the  said  G«  H«  Ife,  ^c.  k:fc.  hia  special  com- 
misrioners  there,  giting  fulf  power  and  authority  to  the  sud  commis- 
sioners, any  four  or  three  of  them,  t6  proceed  according  to  the  statutes 
in  the  said  commissicMi  specified,  and  aU  other  statutes  in  force  con- 
cerning bankrupts,  not  only  concerning  the  said  bankrupt,  his  body,  lands, 
tenements,  freehold  and  customary  goods,  debts,  *and  other  things     [  *  477  ] 
whataoerer,  but  also  conceming  all  other  persons  who  by  concealment^ 
clito,  ot  otherwise,  did  or  should  olfend  touching  the  premises  in  the 
said  commission  specified,  or  any  part  thereof,  contrary  to  the  true  in- 
tent and  meanbg  of  the  same  statutes ;  and  our  said  lord  the  king  did 
thereby  command  the  said  O.  H^  ^r.  to  do  and  execute  all  and  every 
thing  and  thifigs  whatsoever,  as  well  towards  satisfaction  and  payment 
of  the  said  creditors  as  of  the  phdntifi*,  the  bankrupt  aforesaid,  as  to-  ~ 
w«trds  and  all  othec  intents  and  purposes,  according  to  the  ordinances 
and  provisoes  of  the  said  statutes ;  and  our  said  lord  the  king,  by  the  said 
commission,  commanded  the  said  A.  B.  ^c,  ^c.  or  any  four  or  three 
of  them,  to  proceed  to  the  execution  and  accomplishment  of  the  said 
commission,  according  to  the  true  intent  and  meaning  of  the  statutes, 
with  all  diligence  and  effect.     As  in  and  by  the  said  commission,  rela- 
tion being  thereunto  had,  will  more  fully  appear;  by  virtue  of  said  Defendant 
commission,  and  by  force  of  the  said  several  statutes  concerning  bank-  ^^'d:  a  baak* 
rupts,  the  said  G.  H.,  I.  K.,  and  L.*M.,  the  major  part  of  the  said  com* 
missioners,  named-  in  the  said  cojh|ni8sion,  [^having  severally  and  re- 
spectively duly  taken  the  oat^  prescribed  and  appointed  to  be  taken  by 
comntission'ers  of  bankrupts,  according  ^o  the  form  of  the  stiitute  in 
that  case  made  and  provided,  and  having  then  bad  there  entered  and 
kept  a  memorandum  thereof  among  the  proceedings'  in  the  said  com- 
mission (x}j']  afterwards,  to  wit,  on  the  said day  of.  -,  A* 

D.         ■     ,  aforesaid,  at,*  S;c«  aforesaid,  did,  in  due  form  of  law,  find 

that  the  said  C.  D.  had  become  a  bankrupt,  within  the  true  intent  and 

meaning  of  the  statutes  made  and  then  in  force  conceming  bankrupts, 

before  the  date  and  issuing  forth  of  the  said  commission,  and  did  then 

and  there  declare  and  adjudge  him  to  be  a  bankrupt  accordingly.  And  NotieeinLon- 

the  said  C.  D.  filrther  saith,  that  afterwards,  to  wit,  on  the day       Gazette. 


* 

ix)  See  1  Taunton.  71.  inoorfoct. 

(y)  The  usual  allegation  that  it  is*  '     (s)  In  some  precedents  the  paiC 
n^  out  of  the  Court  of  Chancery  is  wltMo  the  brackets  is  omitted. 
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^AVKBVPtGT*  ef 


-,  A.  D.  ■■  t^      >  afi^resaid^  at*  ife.  afereeaid)  due  notice  was 


[#478] 


Defendant 
surrendered 
and  ejumined. 


Defendant's 
oonfbrmiiy. 


Defendant's 
certificate. 


Allowaee^ 
thereof  by  the 
Chancellor. 


g^ven  and'  piiUished  in  tbe  LoodoirGaxeite)  that  aucb  coaimtebD  of 
bankruptcy  *had  been  and  was  awarded  and  isaoM  ibrth  against  tbe 
said  C.  D.  and  that  he  hfid  been  declared  a  bankrupt  therlKNiy  and  re- 
quired to  surrender  himeelf,  and  the  said  C«  IX  &rther  sakh,  4hat  the 
several  meetings  wefre  duly^  appointed  for  his  surrendering  himselfi 
and  making  a  full  disclosure  and  discovery  of  his  esute  and  effects^ 
and  finishing  has  examinatioe  under  the  said  commisaiony  according  to 
the.  form  of  the  statute 'in  that  case  made  and  provided,  and  that  he  the 
said  C.  D»  duly  surrendered  himself  to  th)B  major  part  of  the  said  com* 
missioners,  in  and  by  the  said  commission  named  and  authorised)  and 
submitted  himself  to  be  from  time  to  time  examined^  toucfaiog  the  dis* 
closure  and  discovery  of  his  estate  and  effects,  and  at  the  last  of  the 
said  meetings,  to  wit,  on  the*——  day  of  ^^  A*  D.  ■, 

aforesaid,  at,  Sec.  aforesaid,  finished  his  exantination  upon  oath  before 
the  said  commissioners^  and  upon  sech  his  examination,  then  and  there 
made  a  full  disalosure-and  discovery  of  his  estate  and  effects ;  and  the 
sairl  CD.  further  saith;  that  he  hath  always,  from  the  time  of  issuing 
forth  the  said  confmission-  hitherto,  to  wit,  at,  &o.  aforesaid,  in  all 
things  conformed  himself  to  the  said  several  acts  of  parliament  made 
and  tb^n  in  force  concerning  bankrupts,  particularly  of  a  certain  act  ef 
parliapient,  made  in  the  5th  year  of  the  reign  of  his  lateJMajesty  King 
George  the  Second,  intituled,  <^  An  act  to  'prevent  the  committing  oS 
frauds  by  bankrupts."  And  the  said  CD.  further  saith,  that  he  die 
said  C  D.  afterwards,  to  wit,  on  the  *    ■         dajrW  ,  A.  D.  t     i^ 

aforesaid,  at,  &c.  aforesaid,  duly  obtained  hb  certificate  of  conformity 
under  the  said  commission  to  the  said  statutes,  made  and  then  in  force 
concerning  bankrupts,  and  which  said  certificate  afterwards  and  before 

■  ■    ■    ■  next  after  . ,  in  this  same  term,  to  wit',  on  the  : day 

of  ■  ■        ,  A.  D.  * ,  aforesaid?  at,  Sec.  aforesaid,  was  duly  allowed 


and'confiKined  by 


-,  then  and  llliere  being  Lofid  High  Chancellor 


of  Great  Britain,  according  to  the  form  of  ihe  statute  in  that  case 
Cause  of  sc-  ihade  and  provided  r  and  the  said  C  D.  further  saith,  that  the  said 
before  bank-  *^v^i^l  causes  of  action,  in 'the  said  declaration  mentioned  accrued,  and 
each  and  every  of  them  *did  accrue  to  the  said  A.  B.  before  he  the 
said  C.  D.  so  became  a  bankrupt  sis  aforesaid,  to  wit,  at,;&c*ftforesaid; 
and  this  he  the  said  C  D.  is  ready  te  verify,  therefore  he  prays  judg- 
ment if  the  said  A.  B.  ought  further  (a)  to  maintain  his  aforesaid  ac* 
tion  thereof  against  him  the  said  C  D.  &c. 


rupty. 
[•479] 


IHSOirSNT 
SEBTOn. 

Insolvent 
debtors'  act, 
41  Geo,  8.  c, 
r0.s.38.{6)« 


\^jfctio  noTt,  09  antCy  469,  firnt  firetedent  to  the  f,  bttt  note^  in  %ame 
Pfl^e-s  the  firecedffits  are  different.  See  3  Wentno,  198, 9,  €5*c.3  Because  he 
says  that  he  the  said  C  D.  was  actually  a  prisoner  in  his  majesty's  pii- 

(a)  This  is  necessary,  6  T.  R.  697;    see  the  precedents,  3  Wentw* Index* 
(^)  The  form  of  this  plea  will  serve    xix. 
if  any  other  insolvent  act  he  pleaded,     *  . 


«■ 


son  of  ■■  ■   '   y  at  the  tmt  of    ■»    ■  ,•  on  the  1  at  daf  of  jilarchi  mention-    mouwr 
ed  in  a  certain  act,  made  at  the  parliaiaent  of  eur  lord  the  now  king,      ^^^''^^ 
holden  at  Wesintinster«  in  the  eonnty  of  Middleaex^in  tiie  4 1st  year  of 
bis  reign,  intituled,  ^  An  act  Ibr  the  relief  of  oe^tain  insolvent  dobtqire,'* 
and  that  afterwards,^  ^it,  at  the  general  quarter  sessions  of  the  peace 
of  ear  said  lord  the  king,  holden  at,  &c.  ia  and  f^  the  said  county  of 
■,  on,  8cc«  before  certain  then  justices  of  our  said  lord  ttm  king^ 
asdgned  to  keep  the  peace  of  our  said  lord- the  kiag»in  and  for  ^e  said 
county  ef   ■     ■ -,  he  the  said  C  D»  was  duly  dischai^ged  according  to 
the  said  act.    And  the-  said  C.  D.  further  says,  that  the  said  seveaAj^ 
aums  of  money  in  the  said  declaration  mentioned,  were,  and  each  an^j^  ^' 
every  of  them  was  contracted  before  the  said  1st  day  of  March,  to  witt 
att  &c.  aforesaid,  and  this  he  the  said  C.  D.  is  rea<^  to  verify,  whece- 
fore  he  prays  judgment  if  the  said  A.  B*  ought  to%aive  executlki  for 
his  said  damages  to  be  adjudged,  to  bom  b  this  behalfj  on  or  ugainst 
the  person  of  him  the  said  C.  D.  &c. 

In  the  Khig^9  Benchy  (€,  P.  or  Exchequer. J 

■  '     -  fej  Temij  48  Ore*  9* 

ats.    f>Aiid  the  said  C.  D.  by  E.  F.  his  attorney,  comes  and  defend»Koe  assomp' 
A.  B.J  the  wrong  and  Injury,  when,  kc.  and  •as  to  ail  the  said  several  tothe^iSn** 
supposed  promises  and  undertakings  in  the  said  declaration  mentioned,  tefidiered  fdj. 
except  as  to  the  sum  of  Z.—  (<•);  parcel  of  the  said  several  sums  of^mo^    <  •  480  ] 
ney,  in  the  said  declaration  mentioned,  (^,  tf9ome  iff  the  eotmteare  </«- 
nied  altogether^  say^  ^^in  the  said  thirds  four  thj  and  laet  coutUe  mentiim* 
edj**)  says  that  he  d}d  not  undertake  or  promise  in  manner  and  form  as  the 
said  A.  B.  hath  above  thereof  complained  against  htm,  and  of  this  he 
puts  himself  upon  the  country,  Sec.  And  as  te  the  said  sum  of  X.—,  par-  Tender  of 
eel  of  the  said  several  sums  of  mone^ln  the  said  declaration  mention-    ^^^'°* 
ed,  the  said  C;  D/says  that  the  said  A.  B.  ought  not  to  have  or  main- 
tain his  aforesaid  acti^  thereof  dg*ainst  hi^i,  to  recover  any  more  or 
greater  damages  than  tpe  said  sum  of  *L* — ,  parcel,  &c.  (/)  in  thisbehalf, 
because  he  says  that  after  the  making  of  the  said  several  promises  and  un- 
dertakings in  the-said  de'claration  nfentioned,  (or,  ^  in  the  uiid^^founta 
mentioned^*)  as  to  the  said  sum  of  Z.-~,  pa^el,  Sec.  and  before  the  ex- 


(  c)  This  may  be  the  tet^  of  which  as  to  part,  bat  most  qAlK^  the  g;ene* 

the  plea  is  pleaded,  though  sobse-  ral   issue,  and  his  ,etiftfr  pleas  as 

quent  to  the  declaration ,  Sfee  1  Sadhd.  above,  admitting  the  liability  as  to  the 

3S.  o.  2.  cites  1  Burr.  59. 1  Hen.  Bhi.  sum  tendered,  4  T.  Rp  1Q4.    See  ob- 

369.  See  also  2  Saund.  2.  n.  3. ;  but  servatlon  in  1  Campb.  184.  In  note, 
s^e  Tidd's  Practice,  3rd  edit  418*9.       {e)  The  sum  Cendered,see  supra, 

4 edit.  407-8.  noted. 

{d)  A  defendant  caonet  plead  non-       (/)  The  ^  C^.'*  is  snlBcient  after 

assumpsit  to  the  wh^le^  and  a  tender  the  OKC^on  is  oi^  foUy  stated. . 
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^c.  hibitiiig  of  the  \m  (g)  iJiiSttt  noA  h.  B.  iguirt  tte  wtaA  CD.  (or,  if 
IhC.  P,or  btf  ongynai,  ^andbrfinn  ike  eomMencemieni  of  tkU  Mta^") 
•  tDW^on,  fcc.(A)mt,8cd.aforesud|lictliesaidC.  D.wasreadf  mdwil- 

Ungi  and  theo  and  there  tendered  and  <illcred  (t)  to  jnij  to  the  mad  A. 
B.  the  said  son  of  />■        ,  parcel,  tec.  to  receive  wliich  of  the  said  C 
[*461]     D.  he  the  said  A.  Brtbeo  and  there  wholly  *refiited :  and  the  and  C. 
D.  in  fret  farther  aai0^  that  he  the  said  C.  D.  hatii  always  (A)  iioin  the 
dove  of  the  making  of  the  said  several  promises  and  nodeftakings  in 
^  6ie  said  dKlaratiaD  mentiooed,  (or  <*  m  tke  said  —  coumtM  mentimt^ 
gk^*^  31*  to  the  said  sum  of  L^"-^  parcel,  tec.  hitherto^  at,  Sec  albresaid, 
.,    jPeeo  ready  to  pay,  and  stiU  is  there  ready  to  pay  to  the  said  A.  B.  the 
said  sum  of  L,  ■      ,  parcel,  8cc.  and  he  now  brings  the  saaM  here  iiito 
coUrt  ready  to  be  paid  to  the  said  A.  B:  if  he  will  accept  the  same,  and 
this  ife  the  said  C.*D.  is  ready  to  yerify,  wherefore  he  preys^jndgment 
if  theftsid  A.  B.  ought  to  have  or  maintain  his  aforesaid  action  against 
him  to  recover  any  more  or  greater  damages  than  the  said  stmi  of  X^-*-, 
Flea  of  set-oiT  parcel,  fcc.  hi  tiiis  behalf^  Ice.    And  for  a  further  plea  b  this  behalf^ 
ttnditf^riT  ^  ^  ^^  t^^  ^^  several  supposed  promises  and  undertakings  in  the 
said  declaration  meotiooed,  (or,  ^  in  the  toid  ■         4;punis  qfihe  said  de^ 
elaration  mentioned^**)  except  as  to  the  said  sum  of  ^.— >  parcel,  kc 
the  said  C.  D.  by  leave  of  the  court  here  for  this  purpose  first  had  and 
obtained,  according  to  the  form  of  the  statute  in  such  case  made  and 
^      provided,  says  that  the  said  A.  B.  ought  not  to  have  or  maintain  his 
#     aforesaid  action  thereof  against  him,  because  he  says  that  the  said  A. 
B.  before  and  at  the  time  of  exhibiting  the  bill  of  him  the  said  A.  B. 
\     against  him  the  s0d  C.  D.  in  this  behaff,  (or,  f^Ai  CLP.cr  by  origiaai, 
<^  brf6re  and  at  the  time  of  the  commencement  of  this  ndt/*)  to  wit,  at, 
&c.  aforesaid,  was,  and  from  thence  hitherto  hath  besn  and  still  is  in- 
debted to  the  said  C.  D.  in/i  large  sum  of  mopey,  to  wit,  the  sum  of 
L4        ,  of  lawful  money  of  Great  Bfitun,  for,  &C.  {here'eiate  the  suk* 


(j^)  In  K.  B.  it  Is  advisable  to  say,  lO  East.  lOl. 
«<  before  the  exhibiting  of  the  biU,**        (A*)  Thi^  is  necessary,  1  Sannd.  33L 

rather  than  ^  the  cominencetnent  of  n.  3. 

the  sait,"  in  order  to  compel  the  plain-        (/)  A  plea  of  set-off  b  here  given, 

tftf  in  some  cases  to  reply  a  latitat,  because  it  is  frequently  pleaded  with 

1  Wils.  141.— See  Sell.  Prac.  Ist  edit,  the  plea  of  tender,  in  which  case  it 

2  vol.  appendix,  G.  as  to  the  term  varies  in  point  of  form  in  some  tri- 
*'  tmte  exhihitionem  bills/*  fling  respects,  from  the  usual  ploa  of 

ifi)  The  re%|  time  is  not  in  g^eral  set-off.    To  avoid  the  expense  of  a 

material,  but  if  the  tender  were  after  tdk  to  pletfd  double,  and  in  the  length 

the  first  da§  of  the  term,  and  the  de-  of  the  paper  book,  it  is^ however,  ia 

elaration  Intitled  generally,  the  de-  general  advisable  togive  nc^tf^  of  sel- 

fondant.sboold  compel  the  plaintiff  to  offj  instead  of  pleading  it,  which  00* 

intitle  it  specially,  see  Tidd's  Prac.  tice  is  predsely  similar  in  fom  to  thn 

5d  edit.  S6t.  or  plead  more  Specially,  precedent,  pist|'490« 

(0  TbU  is  nec^saaryi  2  Will.  74. 


/• 
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ject  maiter  ff  Uu  Mut^ff^  m  fioit, 491  to  AM^cnd  then,  proceed  a$  foU  tbsbsx*  (^' 
lQW9 ;)  which  said  »itm  of  money,  so  due  and  o^ing  from  the,  said  A.  B. 
to  the  said  *C.  D.  exeeeds  the  damages  raatafned.  by  the  said  A^  B#  by     [  *  483  ;^ 
reason  of  the  noo^perfermanceby  him  the  said  C.  D.  of.  the  s^ad  seve- 
ral supposed  promises  and  imdertakinga  in  the  said  declaration  men* 
tioned}  (orj  *^  in  the  eaid  counts  of  the  Mud  declaration  nuntioned^*')  ejk* 
cept  as  to  the  said  sum  of  L,        ,  parcel,  8cc.  and  out  of.  which  said 
sum  of  money  so  due  and  owing  from  the  said  A.  B.  to  the  said  C.  D« 
he  the  said  C.  D.  is  ready  and  wilHng,  and  hereby  offers  to  aet-off  and  ^ 
allow  to  the  said  A*  B.  the  full  amount  of  the  said  damages,  except  aa^|  . 
afiOresaid,  according  to  the  form  of  the  statute  in  such  case  made  wmf^  ,  IT 
provided.    And  this  he  the  said  C.  O.  is  ready  to  verify,  wherefore  he     •  4t 
prays  judgment  if  the  said  A.  B.  ought  to  have  or  maintain  his  aioie^ 
said  actian  thereof  against  him>  &c.  O 

[Actio  np»t  ao  ante^  469 jjirst  precedent  to  the  t-]— Because  he  sa|W»  Accord  and 
that  al&er  the  making  of  the  said  several  promises  and  undertakings  in  tt^deU^^^  of 
,  the  said  declaratipn  mentioned,  and  before  the  exhibiting  el  the  bill  of  a  pipe  of 
tl^  said  A.  B.  agauist  him  the  said  C*  D.^n  this  behalf;  (or,  ifhy  origin  "^^^  C^J' 
TuUf  btMC  p.  ^if^ortt^  commoncement  qfthu  wU^**)  to  «ityqn,&c. 
at,  8cc.  afiaresai4  he  the  said  C.  D«  delivered. t^  the  said  A.  B.  one  pipe 
of  wine,  of  great  vahie»  to  wit,  of  the  value  of  i*.  100,  in  fuU  satisfaction 
and  discharge  of  the  said  several  4>ropiiaes  and  undertakings  in  the  said 
declaration  mentioned,  and  which  aaid  pipe  of  wine  he  the  said  A.  B.    -i^ . 
then  and  U>erft^ecepie{l  And  received  (»)^f  and.fron%  the  said  C«  1>.  in 
full  satistetbn  and  diajQAarge  of  the  safd  seve^hproinises  and  under- 
takings, in  the  4ai3,deciara4en  mentioned.    And/this,  &c.  [Conclude 
with  a  -uerykationf  aa  anCCf  470,  ^tA  precedent^ 

\ Actio  non^  a«  ante^  4$9fjir^f  firecedemt  j^  g/ke  t-]— Because  he  says^The  like  of  a 
that  after  the  making  of  the  said  seiieral  paomises  and  undertakings  in  ^^r]^^^^ 
the  said  declaration  «pientianedf  .and.  before  the  exhibiting  of  the  bill  of 
the  said  A.  B.  *agaibs«>him  the  said  Q.  D.  in  thb  behalf,  (or^  if  by  ori-    '  [  •  483  ] 
ginaly  or  in  C.  P»  "  before  the  commencement  of  thie  eutt")  to  wit,  OO} 
Ice.  at,  kc.  aforesaid,  he  the  said  C.  D.  made  and  sealed,  and  as  his  act     • 
and  deecf  delivered  to  the  said  A.  B.  his  the  said  C.  D/s  certain  writing 
obligatory  in  the  penal  suAi  of  Z.lOOO,  6f  lawful  money  of  Great  Bri- 
tun,  conditioned  lior  the  payment  of  X.500,  of  Uke  lawful  money,  and 
interest  for  the  same,  by  the  said  C.  D.  to  the  said  A.  B.  at  a  certain 
time  therein  mentioned,  and  now  elapsed,  and  which  said  w;*iting  obli- 


(m)  As  to  accord  and  satislactlon  in  evidence  under  the  geMral  issue, 

in  general^  see  Bac.  Ab.  tit.  Accord  1  Ld.  Raym.  566.  13  Mod..S76.  and  it 

and.  Satis&ction.  Com.  Dig.  tit.  Ac-  is  seldoin  pleaded  otherwise  then  as  a 

cord.  {As to  payment  of  money  in  sa*  sham  plea  for  delay* 

tisfaction^  see  5  Johq^,  Sep.  968. 386.]  («>  This  is  «  material  aUegatlooi  3 

Accord^  satisfisction  ipay  be  given  Bast.  356.  \ 
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AocoiiB  AHiv  -gatory  the  said  C.  D.  dvMi  and  tbere  delivered  to'*Ae  said  A.  B^ ;  tUsA 
siTisFACTioK.  ^j^q  g^y  ^^  3^  ij^^g  ifH^  there  accepted,  and  received  the  same  of  aiid 

.  *  from  the  said  C:  D.  in  full  satis&ction  and  discharge  of  the  said  seve- 

« 

ral  promises  and  undertakiDgs  in  thfe  ssdd  declaration  mentioned^  and 
6f  all  damag;e9  and  sums  of  mqpey  thereupon  due  and  owing,  or  accru- 
ed. And  thisj  8cc»— -[Conc/ucfe  with  a  verification^  as  tmte^  470,  sixth 
firecedent.'] 

Account 'sy.     {^rfto  non^  as  anttj  46^  ^  Jirst  precedent  re  the  f.]  Because  he  says 
^  ^^A^L*^^^  ^^^  ^^  making  of  the  said  promises  and  undertakings  in  tbe 
ce^nce  oT^  ^d  declaration  mentioned,  and  before  the  exhitdtuig  of  the  bill  of  the 
defendait's     -said  A.  B»  a^st  him  the  said  G.  D.  in  this  behalf,  {ar^  if  in  C.  P.  or 
note*(«)?"^       *♦  origfwa/, «  bejbre  the  commencement  of  this  suitj**)  .to  wit,  on,  &c.  ai^ 
Scc.liforesaid,  an  account  was  had  and  stated,  by  and  between  the  said 
A.  4|i  and  the  said  €•  D.  of  and  concerning  the  said  seyeral  sums  of 
mioey  in  the  said  declaration  mentioned,  and  upon  that  oceasion  he  the 
'    md  C.  D.  was  then  and  there  found  in  arrear  and  indebted  to  tbe  said 
A.'B.  in  tfate  sum  oCL,  •  ■■■■,t.for  which  said  sum  of  L»        ,  he  the 
said  C,  D.  then  and  there  made  and  deli  veiled  te  the  aaid  A.  B«  Ids 
cectun  promissory  note  in  writing,  bearingvdate  tAe  day  and  year  last 
r  *  484 1     '^^y^^^i^y  whereby  he  the  said  C.  I>.  promiaed  to  pay  to  the  said  *A.  B. 
or  his  order,  two  mopths  after  tiie  date  thereof,  the  said  sum  of  L.       ■, 
wherein  he  tbe  said  C.  D.  was  ae  found  in  arrear  and  indebted  to  the 
#     .said  A.  B.  as  aforesaid,  and  die  said  A.  B.  then «nd  there  doeeptedafld 
received  the.eaid  note  for  aad-oif  itccount  oi^tie  itid^Him  of -money  b 
the  said  declaradoir*taBention^,  (d)  and  by  Ktaien  thereei  he  the  said 
C«  D.  then  and  there  became  and  still  ie  WMe  to  pay  the  said  sum  of 

L. ,  in  the  said  promissory  notd  mentioned,  according  to  the  tenor 

and  effect  of  the  said  note.   And  this,  ^^.-^[Conc/tt^  mth  a  verifiea' 
'  tionyus  ante^470i  skPtfk'fiHec^dent.y'  •         .  • 

The  like  t^at     .ISanfe  as  the  lAst  t%  the  f.] — ^Por.  which  sai^  sum  of  L,"       ,  the 
defendant  ac-  said  A.  B.  afterwards,  to  wit,  on,'8cc.  aj,  fcc.  aftresaid,  abcording^  to 


■*■    -V 


(o)  This  plea  is  sustaiDablej  ST.  ceiyits^^and  anote  or,biU  has  been 
R.  513.  Ace.  1  Burr.  9.  contra,  bat  in  given  but  not  paid  when  doe,  so  jss 
that  case  the  note  was  not  negotiable,  to  put  the  plaintLff  to  shew  in  hia  re- 
It  is  general;/  adapted  as  a  sham  plication  that  the  note  was  not  pai^ 
plea,  particularly  where  the  plaintiff  &c. 
has  declalred  only  on  the  common 


(3)  As  to  the  necessity  of  this  allegation,  see  Bird  and  others  v.  Cdrifat^  2 
Johns,  Reft,  342.  Where  the  note  has  been  delivered  to  a  third  prison,  for 
the  plaintiff  it  must  be  averred  that  he  was  the  agent  of  the  phiintifi^  Ibid^ 


1«  Al»V]iV8Xt-  .8M 

the  uaare  andv^tislom  of  Qiercll«Dii«,  lyiadt  h»  venaif  IhU  df  enchasBe  a.««ou>  ahd 


Hk  ^M'itiiag,  bearing  4ikt.e  the  day  and  year  fast  aforc&aid,  and  then  and  ■^'"s'^ctiow. 
thejre  directed  the  said-bill  of  exchange  to  the  said  C.  D.  and  thereby  re-  pay^^blcicSTsa 
quired  (he  said  C  D.  tvo  montl^  arer  the  dam  thereof,  io  pay  to  £.  F.  person  (^}. 
or  his  order^the  sum  of  X.^— i  for  value  receiyed,  and  then  and  there 
delivered  the  said  bill  of  exchwge  to  the  said  £.  F.  whidi  said  bill  of^eac^ 
change  the  said  C.  D.  afterwards,  to  wit,  on^  kc.  Iftst  aforesaid,  at,  &e. 
aforesaid,  upon  sight  thereof  accepted,  accordiug  to  the  said  uslif^  and 
custom  of  merchants^  ib»  tmd  oo  account  of  the  said'  seyend^proooses 
JUid  undcrt^fciogs  in  the  aaid  declaration  mentioned  i    and  by. reason'    s     '  ' 
thereof,  and  aecording  to  t^e  said  usa^e  and  costom  of  merchan;s^  1^*  '^  ^- 
the  said  C.  D.  tl^en  and  thein^  l^ecame,  and  was  ^nd  sciil  is  liable  to  pa^       « 
to  the  said  £:  F#  or  ids  osder,  )he  said  smm  of  nuNi^y  inthe  said  bill  c^  « 

e^i^iangie  speotfed  Jkccoidi^g  to  the  tenor  a»d  e&et  of  the  said  ttill  of 
excfaan^^aed  of  hsa^said  ajE^efta^nce  thereof.  And  this,  fcc.  [Ca|^/udc 
«f/A  o  x/fft^iceli0M,  4M  an/e^  470,  e^xA  ikKMcdMM^  * 

» 
IjicUo  non^  mm  mnte^  4S9iJir^^Kf^e(i/gkf  to  the  t«)^Becaiis^he  seysi  mmuMnr. 

that  after  the  maUmirtf  tl^  sMd  seyctaitiHnff>iif&  and  onde^rtakingftiD  Arbitnroent 

the  8«U1  declaiition  mmifimn^y  and  heW  (he  d^  of  the  exhibiting  of  ^^*^*^&)« 

the  ,bili  of  the  said  A»  A^waii^l  4dfl»  the  w^ip.  D^  in  this  behali^     C  *  ^  ] 

tftwit,oii,  &c.  at»  ^o«.  afeieaaid,  the  said  A.  B.  attd  t^e  said.C*  D.  sub- 
mitted themselves  (ibat  as  to  say)  k$  ti||»*  mutual  bimds  of  arbitrali<m»      T 
beadEDf^  dale  mi»<|My.  ^^  ^Y  ^^  ¥^^^  ^^^  afiarostfj  to  the  arbi- 
tMUA»  of  amiisi^fwlim  dH  things  w«ir  and  umly  I9  stand  to,  obey, 
bbUAy  pei!£scm>  fulfil  lyid"  km^  the^i^a«ti  o^^y  Jtrhitrament,  final       ' 
end  and  determinathiB  ef  £.  F.  and  G*  H.  arbitrators,  indifierenti^ 
elected  and   named,  as  veU  on  the  pitrfand  behalf  of  the  s^id  A*  . 
B.  fts  of  theesMf .  D^  to  avbitraley.awdlKli  of^ec,  judge,  and  deter-       :         . 
mine  of  and  ceneerning  all  and  all  maimer  ef  aetion  and  actions, 
(UUisesnd  ctvses  of  ofttiDii,  suits,  bMs,  bonda,  apeaiiltiaa,  judgments^ 
eiiw:^f^jfon%  extents,  ^ikaiwis,  eenmoaendM,  tmsyMses,  damages,  and  . 
demands   whatsoever,  at  eny  time  Ihcrefofole  had    made,  moved^ 
brought,  eemmenced,  s'ued,  prosecuted,  done,  suffered,  committed,  or       " 
depending  by  and  between  the  said  parties,  or  either  of  ^em,  so  aa 


(fi)  See  the  note  to  the  last  piece-  parti<}ular    part  of  the  plea,    and 

dent^  tbeflityr  admit  the  rasidne,  see  the 

(g)  As  to  this  plea  in  general*  see,  preee({eats,  S  Wentw,  Ind.  8.  Mpr* 
Com.  Di^.  tit.  AcfiOrdt  D.«fiac.  Ab.r  gall's  Prec.  235.  7.  509.   Liitw.  53. 

Arbitrament,  G.    ^krbitrameat  and  CUft.  Eot.  195.   Kydd   on  Awards^ 

award  may  be  giveQ  ie  evidence  en-  ^d  edit.  465.  Most  of  the  precedents 

der  tbegsneral  issue,  oon  assumpsit;  state  the  defendant's  |)erfbrmance  of 

b|it  it  i^fi^iently  edvfmble  Io  plead  the  award ;  but  t^is  seems  uooeces- 

it,  in  oraer  to  compel  the  plaintiff  in  sary,  Kydd.  39a  393.  1  Ld.  Raym. 

his'repliaation  to  take  issue' on  some  132. 1039. 
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tfamuanvr.  tlie  add  award  shooU  lie  nade  bjr  tlie  a^  ariiittmiari,  nsdar  tbdr 
^w^  hands,  and  readf  to  be.  deliTeied  to  the  parties  m  difiereoce,  or  aadi 
of  them  as  should  desire  the  same  oo  or  before,  kc  next;  wluch  QBue 
for  making  the  said  award  was  afterwards  and  before  the  time  i»r  mak- 
ing the  aame  expired,  to  wit,  on,  &c  at,  ice.  albresaidy  by  consetic  of 
the  said  A.  B.  and  the  said  C.  D.  enlarged  until,  he.  then  next*  ar>d  it 
^  was  then  and  there  agreed  by  and  between  the  said  A.  B.  and  the  said 

C.  D.  tint  the  award  made  before  that  time  between  them  should  be 
Tlaie  fivdicr  binding  and  conelosive  between  tfaem  i  whkh  faut^mentioned  time  for 

I  eslsrged.         naking  the  said  *award,  was  afterwanls,  and  hefbse  the  said  enlarged 

L  *  ^  J     time  for  making  tiie  said  award  had  elafved,  to  wii,  en,  kc.  at,  fcc 

)  aforesaidf  by  consent  of  the  said  A.  B.  and  the  said  C.  0.  further  en* 

«  brged  ontil.  Sen,  then  next,  and  it  waa  then  and  there  agreed  between 

the  slid  A.  B.  and  the  said  C.  D.  that  the  said  awaid  hefitee  that  time 

f  'made'hetween  them,  should  be  lundin^and  concinsiye  between  them. 

The  awmd.  And  the  said  C.  D.  %prther  wMh  that  the  said  aiiutraierBi  before  dm 

expiratioQ  of  the  said  last-mentioned  time  limited  for  making  their 

a#ard9  to  wit,  on,  kc.  at,  kc.  afarcsaid*  took  npon  ihamseWea  the  bar* 

#ien  of  the  said  arfoitKnon,  and  having  4nif  examland  and  ccmaidered 

the  sahject  matters  ii^  dispuin  between  the  flHd  A.  B/and  the  eaid  C 

D.  they  the  said  aiUitii*aiJ  did  maM  thnir  award  in  writing  tmder 
their  bands,  of  and  cnnoeming  the  premiana,  and  of'and  concerning  the 
sad  promises  and  undertakings  in  the  said  dedaratkin  mentioned,  and 
ready  to  be  delivered  to  the  niki  parties  in  dMTerenca,  and  did  thereby 
fhen  and  therwaward  that,  fee.  [^^  9^t  Jb&^  CAr  es>niil]-aa  by  the 
said  award  bearing  dtte,  kc.  referenee  bchig  thaiy^mito  had,  will  nraie 
folly  appear  (r).  And  this?  Itc-^Conrfaric^vpfCAa  rTeryUmtmrnj  at  Lilr, 
470fttc(h  fire  cedent.] 

mJMvsvT     •  [^^etio  ntm,  as  anttj  469fjlr9i  fireccd^nt  to  tkt  t.]«BacsyMe  be  aailh 

McoTBssD.  ^^  th^  gj^d  ^  B,  baretelbre,  to  wit,  in term,  in  the  ■'■ 

^^^X^  year  of  the  raign  af^oar  said  lord  the  king,  in  this  couA  ^  o(  our  said 
EC.  P.or  Ex-  kM^d  the  king,  b^otn  ike  king  hiinatfi  the  aaaae  court  then-i^  aott 
chequer  <#}.     being  ^Mdden^t  WestiHinsM*,  hi  the  cooaiy  of  Middhsses,  »[erf  if  the 

s 


I 

m 
I 


.  (r)  As  to  the  averment  of  peHbr-    were  pleaded  ia  the  mnie  court,  the 
niance,  see  ante,  484.  n.  q.  plaibliff  night,  instead  of  reptying, 

(«)  A  jodgment  recovarcd  may  be    crave  oyer  ofthe  ree6fd^  or  at  leot 
l^en  In-  evfdaace  ander  geaenO  h-    a  aele  io  wriliag  of  the  term  and  anm- 
lue,  3  Stra.738.  1  Saund.  67. 1.  '  As    ber  roH,  and  sign  judgment  if  it  were 
to   this'  plea,   and  the  replication  'noigivenia  censanicat  ^tlme,  Tidd^ 
thereto,  see  1' Satm.  92.  o.  3     Thitf    Frac.  Si-adit.  48t. 
plea  'n  usually  adopted  for  dehly,  io       fr)  The  plea  umut  slate  the  term, 
which 'case  the  judgment  should  be    jrear,  aadcfMirt  hi  wlMi  t^  jadg- 
stated  to  have  tsaen  recovered  in  a    meat  was  tawparaij  ttatoi.  SSi. 
different  court  to  thajt  in  wluch  the    a.  1. 
plea  is  pleaded,  for  if  the  reeovery  ' 


fklta  be  of  a  judgment  recovered  in  the  Conmbn  Pkfrngj  MfF,  ^  hefofe    rsntitnan 

Sir  Jamc9  Manitfield^  ITnigkt^  and  kia  comfianiBH^^  then  hU  Majesty**  ■^^*'^*»*^^ 

Juaticea  of  t/ie  Bench  at   fVeatminater,  in  tht  county  of  Middieeea:  /'*    -^ 

or^  if  in  the  ETthequer^  My 9  <^  before  the-Barone  ofhia  Majeaty'a  court 

of  Exchequer  at  IVeatminster^  in  the  county  of  Middieoexj*^  implaadoi- 

the  said  C  D.  irr  a  certain  {>le«  of  trespass  oa  the  cave  on  pmntaeji 

to  the  damage  of  the  said  A.  B.  of  i«.-«>t  ^  th«  not  perfonniog  the 

Yerj  same  identical  promises  and  iwidertakingi  in  the  said  decIflMtioa 

mentioned ;    and  siMh  proceedings  were  thereopon  had  in  the  said 

court  in  tliat  plea,  that  after wsOrds,  to  wit,  m  that  saiae  ■    ■■    lerai  the 

said  A.  fi.  by  the  oonaideratioii  and  judgment  of  the  said  Court  re«Qvei<- 

.ed  in  the  said  ptea  against  the  said  C.  D.  Z.— — >,  for  hkp  damageft  .        *         < 

which  be  had  sustained,  as  well  on  occasion  of  die  not  performing  the 

same  identical  promises  and  undertakings,  in  the  aaid  declaration 

mentioned,  as  ^r  his  costs  and  charges  by  him  aibout  his  suit  in .  tldtt     . 

behalf  expended,  whereof  the  said  C.  H,  Was  convicted  ;  as  by  the  re-    ' 

cord  and  proceedings  thereof  stifl  reiaAiniug  in  the  said  court  of  oef 

said  lord  the  king,  before  the  king  hiittsekf,  [or  ^  in  C.  P.  **^  of  the 

Bench  aforeaaidj'*  or  in  tte  Esxchequcr^  ^^  of  the  Exchequer  ttforeofiUif*^ 

at  Westminster  aSqresaid,  more  ftilly  and  atTarg^  appears  (»).  Whieh  .  .  ^ 

said  judgment  stili  remains  in  full  forpe  and  effect,  not  in  the  least  i^-     . 

versed)  satisfied,  or  made,  void  (jr).     And  this,  Stc.    [ComlmAe  toifh  t^    :  1 

verification  by  sKe  record^  aa  ante^  470,  seventh  firecedent.^  (4} 

XActio  non\  as  ante^^p^^  first  firecedent  to  the  t-J — ^Because  he  says    %ttLUSi« ' 
that  after  the  making  of  the  said  several  *promise8  and  undertakings  in  Release  (y). 
the  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of     [  *  ^^  1 
th«  said  A.  B.  against  him  the  said  "C.  D,  in  this  behalf,  [0^  if  in  C  P. 
or  by  originaly  "  before  thf  commehcement  of  this  autt,**"]  to  wit,  on^  f^t*     ' 
Yz)  at,  8cc.  aforesaid,  the  said  A.  B.  by  his  certain  writing  of  releaeot      ** 
sealed  with  his  seal,  and  now  shewn  to  tUc  said  court  here*-the  dale 
whereof  is   the  day  and  year  last  aforesaid^   \or  if  the  release  be  ^ 
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(u)  Wnies.  126.  Com,  Dig.  Plea-  oomposltidn  deed  {>y  creditors  to  an 

der,  £.29.                  '                        '  insolvent,  it  is  not  osusd  to  plead  it; 

•  (x)  1  Sattii.  ^30.  n.  4  it  is,  htiweverj  sometimes  adopted  as 

(y)  A  fefiMkaeiaay  be  gNib  i«  eei'  a  dilatory  plea,  and  where  a  reieese 

denoe  ander  the  general  isine,   or  dMS  actoally  been   executed  ^in  the 

l^widad.  GMb.  C.  g.  %i  asm.  Jl»i>r  iM*  fora^  it  ia  tevranHy  advis^Me 

3  Esp.  Rep.  334.  Ld.  Kay m.  566.- 787.  Iff  plead  it  10  order  j|p  narrow  the 

>8  Mail  aWUi  Jfcwi  Ig&l  iMid  in  fiidcnce  on  tte  trtii.  ^ 

thecMeaf/kfehpW^iMMiedfeiA  \x)J^issm^ima€Mmu 


■  '  '       »  ■  ■       ■■■ 


I 


'  (4>>2A  ffMnrlPa  MidM^Htlbs^  and  viAiActian  fr^a  third  person,  coH- 
mdmi  Mh  'Watfilr  dlm^  im^  itKOtd,  and  dMBd\coaclode  to  the  cotui^. 
6  Johna.  Rap.  3d.  '•-*•*>  •:  1 


^' 
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extents,  qiuneli« 

\  bolh  M  bw  «h1  iB  ctjmty,  or 
r,vbkhlKihr«ud  A.  B.  chca  Ind,  «r  whkli  lie  Should 
at  mff  ome  or  Qrnes  tSe*cafter  lisTe,  cbin,  allege,  or  <fe- 
a^aifkai  tbe  aild  C  D.  far  or  br  reason  or  neans  of  anj  matter, 
eiose,  or  dang  whatsoever  frotn  ihe  be^owog  of<tbe  world  to  the  diy 
«f  the  dale  oftllesM  deed.  orVriirog  if  release  («};  as  l»7  the  said  deed 
or  wridng  of  lekaae  wifwacc  beki^  tber^anco  h^  will  Ml?  appear. 
Aadihisykc  [CM^/nfr  «?/^  a-verificativm^mM  mJUCj  470,  jf jtcA  ^krrrr- 


4?    aB»or>^^).        pjf  Ar«  Grmrrai  tMwue^  at  trzT''^  471  — i$rr3iuf  P/ra,  actio  eow,  c« 
Av  '^ott-^tL  amie^  470,  third  firteedeni  to  the  '•-,  «Jtif  *rArn  proved  amfitlmn .-]— 4)e- 
[  •  489  ]     GMse  Ik  aajs,  tJot  die  s^  A.  fi.  before  aodat  ihe  liaie  of  the  com- 
senceinent  of  this  suit  (c)  to  «k.  at.  &c.  aferewd,  was  and  still  i>  in- 
debted to  bim  the  said  C  O.  in  a  large  sum  iS  money ,-Id  vit»  the  Mm 
pf  L^         »  of  lawfol  moaej  of  Great  B:it2iii,Xbr  Tjt^rr  state  the  Mnh* 


ject  wtatier  qfthe  tet-^  according  to  thrjact^  the  usmdH  mikgationM  are 
m»  in  the  i&eetdentsy  Jii^ty  491  /«  497,  a^d  ^hen  they  do  not  ^afi^f  the 
oft'Ofmay  he  stated  om  in  the  commfs  m  indehitatus  OMMumpmit^  oMte^ 
ficgea  it  to  109.  9te  the^mmmtm  statement  q^a  aet^^Jwr  wofk  ami 
iabomr^  goods  sotd^  amd  money  /ra/,  fimd^  hmd^  mmd  verrfveif,  bucrett 
and  aecsfUMl  staled^  P^9  ^^  «"d  the  /uHBmnmg  strntemsasis^  401  m 
497.3  *'h>cb  said  soro  (or  <«  .^u hm")  of  voQefv  so  doe  iwi  Dwilaf^  from 
the'  said  A.  B.  to  the  said  C.  IX  as  aforesaid,  exceeds  (&r  ^  ejrceed^)  the 
damages  sustained  by  the  said  A.  B  by  reason  of  the  ooii^BrfMinaace 
by  bim  the  said  C.  IC  of  the 


i  ■■• 


.  (a)IosomeoMBsift-mi^be 

of  actioo  with  nore-predsioii,  and  to  Taking  the  . 

onnt  the  general  release  when  those  not  preclude  ihe  deiandant 

jirordsdonotaccef]j,ni|hthe  iatO^  tiogofftheddml't^MMib 

{b)    See  a  plea  of  set-off  iounded        ^c)  These  words  are  naoeanty^  3- 

en  an  agreement  where  the  debet  T.  R.  186. 


Ill   AStDlAWr. 

I 

■ 

dwakingsy  in  the  Mid  dbclantisii  iMentkmed,aBd  out  ^  itiA  taid 
sum  (or  «  suTM**)  of  modey,  so  due  asid  •^ng  Crom  the  aa|d  A.  B.  to'  ** 
the  said  C.  D.  he  the  said  C.  D.  is  ready  iind  wilUi^,  and  hereivy  of- 
fiers  to  set  off  and  allow  to  the  sutd  A.  B.  Ibe  full  amount  of  the  said 
damagas,  according  to  the  form  i^the  statute  in  such  case  made  ^ad 
provided.    And  tbis»  fcc.  [^Conclude  with  a  veryUatwn^  a»  ame^  4rfQy  >- 

tixth  fireccdcni^ 

In  the  Mng^U  Benchj  (or  «  C  P."  or  «  Exchequer.") 

■    '  7Vnit|  SI  Cre<i^^S• 

C.  D.l 

ate.    y  ^^  ^  9^  C.  D.  by  £.  F-  his  atlbmey,  conies  and  defeailfa^lea<Mj4  fane 

A  B.J  the  #rong*and  bjury,  when,  kc.  and  says,  that  he  did  no*  «"-^2^rf '^^ 
dertake  or  promise  in  manner  and  *form  as  the  said  A.  B.  hath  above  r  •  ^g^\ 
thereof  eoinpHdned  againet  him  tbe  Md  €•  B.  and  of  this  the  said  d 

D.  puts  hlmlclf  upon  the  c&mUff^  S^e. 

'  •  -*■-  •  ■*,.-•• 

IntheEk9g'BBenth,or^^C.W.'^^r''^'kGt:Mfifm^^  -      llenotioe(e). 

a;b.  pla*»fif; 


.•• 


{ 


and 
€.  •«  defeaianl. 


Mr. '   ■         {tht  filainHJ^t  attorney.)  ^ 

Take  notice,  that  the  aboTe-named  deSsndaift  on  the.  trial  of  this 
cause  wiD^givo  in  evideocc^  and  insist  that  the  abejp^^iamed  plaintiff 
before  and  at  the  tiine  of  the  comoiencemeol  of  this  suit^  was  atid 
still  is  iadebtefi^to  the  Hi^  defendant  in  the  sum  of  X.- ^  of  law- 
ful money  of  Great*  B«t^n,  |[ir  [here  Mat€  tht  mbjeet  matter  of  the 
•et'Ojf,  a«  in  the  following  fire  cedent^^  ^dpr^cUely  a^  in  ajUea  qfaet- 
off<i  excefU  tk^t  instead  (^  the  nanut  qf  the  fiartietj  inaert  the  words 
^frlainttgr**  ai^d  ^defendant^,  0td  fir^eed  a»  foUowa:']  and  that  the 
said  defendant  wiU  set-off,  and  allow  to  the  fniA  pkitntiff  on  the  said 
trial,  80  much  of  the  said  a|^m  ot  I*.  ■■  ■■,  m  due  and  owing  from  the 
said  plainiiiT  to  the  said  deliMidajREt,  against  anf  ^etnand  of  the  s^d 
^laimiffi  to  be  proved  on  tjtkesaid  trials  asoiuU  be  snfBcient  to  sati^  and 
discharge  such  d^mand^  according  to  the  farm  of  the  statutir  id  such 


"^ir-^^wr 


(<fl  In  order  10  save iHn  Mpam  ^/k/esMAMtf.    8  Geo.  6, «» Ji.  s.  4.    3 

of  a  rale  to  plead  dan^,  and  theio4»  Qm*  3.  c.  33.  s.  la.  ^ 

ditipnal  exfmsp  In  the  teogtfi  of  the  •  (e)  The  pleader,  in  preparing  the 

p^per  hook,  it  ia  in  gUMval  mose  advi*  notice  of  sODBei^  subscribes  it  at  ^ 

sable  tognre^i^ify  sA-off  than  to  foot  of  the  flrapwal  ^ue,  or  other 

lilead  it,  except  where  the  ^MC  on  pleas ;  hot  the  nodce  is  a  practical 

eiUiar  tida  afMraaa  (if  ^wa.  of  a  fOMoediiigt  anidoea  not  appear  open 

>kenii«ry  oootaiaed  jia^  b^fl^ffpi^-  Kh^  xeoant. 

cialty,  in  which  case  the  set-dliniQBt  *^         '    . 


./>    OmmiMmB 4ir«f .A-Bi 


9tmfts   ihm  tAe  kamir^^  mi  She  time  ^  ki*   ^mxkra^et^^,  ar 
vwmstht  Umte  ^ ku  4^m.tk^  vm  sir »;^  ^r.  ^ricxa^  rLr  vcf-J!*  c^  ir- 


^*^  />rr  tfx^  mi  tkt  time  ^the  e^^s^Mntcemm  :/r.i-<  «:',  nc««x:f  «riJ  tt*^ 


f  •«§  ]:     m^dmfter^m^g  firth  tht  ^mh/ed  mmiter^:ht  4^U  miht  sussZ/a 

hefsremnd  mi  tht  strnt  tf  Ihe  amkmencemagm:  ^  L^m  *Mk^m^rre  mad  «atf 
«nr  imdrbud  t'i  Iht  mid  C^D.iMlkt  mM^zumi  zbtrt^J*  TU  pkm  w 
nrAUe  is  /•  ciMciude  in  tht  unml  Jzrm^  ms  mm  :ks  ci^re  jti^rccrfratt. 


•          [Cmmmmtemem  mad  i  ■hi  firfiB  tf  ihtfJ^  mr 
be  die  Mid  C.  D,  Liiffaii,  m  ^it,  ia 


year  of  tJw  reigB  <rf  «Br«itlOTi  the  kia^,  ife  tkB  cowl  of  « 
-  lotd ite  iMg, ftcfitfe  thekkg-lliii  H[<ry«  C.  ^.  My,<«  krfircMa 
Majcttifa  JmatUet  of  the  Bendk  mt  Wemtw^mt0im^  im  the  roaaUy  •fJOi- 
dUtesc^**^  recafci«4  ^ubsi  tlie  %taA  A.  B.  in  a  ceilaiB  picv  of  ir9|ibss 
oo  tbe  case  upon  promises,  whereby  k  was  consadered  acd  adjvd^d 
that  the  taid  CD.  sboold  recorer against  the  said  A.  B.  the' said  sum 
of  X^  » for  his  damages  which  he  had  sostwiedy  as  weD  hjr  leaaon 
of  the  not  perfonDirg  of  certaift  proouse^  and  und^iakhigs  before 
then  OKide  uf  the  said  A.  B.  to  the  said  C  D.  as  for  his  costs  and 
cfiar^s  bf  fcim  about  his  soit  fa  that  bebalf  expended  (r),  whertof  die 
said  A.  B.  vas  ccorictcd,  as  bj  jhe  record  and  proceeding  thereof 
remaifsing  in  tbe  said  court  of  our  said  lord  the  kii^)  before  the  hiof^ 
l/!f;,*cir,  \or  m  C,  P,  ^bi  the  said  camrt  of  our  amid  tord  the  Hng  aftht 
lienrh  ajortiaid^*'\  ir.ore  fullj  appears,  which  saod  judgment  stiB  re- 
mal.'iS  in  (uJI  force  and  effect,  not  rerersed,  annulled,  discharged,  sa* 
t«*»n '.'<!,  or  made  void,  and  wliicli  fce  tbe  said  C.  D.  is  readf  to  teriiy 
liy  the  suid  record. 

i}i\  a  rtur%'         ^iCifmrnntremeni  and  tanehuwn  pffd^  am.  notice  qf  atO-mg^mi 


ifizanee  in  ^                                            .                _ 

anoilier  eonrtf  * 

and  on  simple     (/)  3  0er.  s.e.  22.  s.  T3.-          :  tf  liefifll  wtshothftheTCOOflltbat 

cy/ritrMt,              (^)  A  plea  «r  notice  of  set-ef  ft  ftTMe.  #1),  sbolt  precedent  ;  bnt  It 

'[*492]      not  In  srriccTicss  necessarf  hi  an  ao-  oagftt ta eoncMe  With  sndi 'vnfScn- 

lien  by  ar^i^nce.   5  Oea  2.  c.  SO.  a.  tion,  ohless  hi  the  Case  cf  an  tnA 

28.  I  Term  Bef».«lr.  JlkSgomt.  f  East  48^4t' 

(A)  See  the  prccedentr  9  Wentw.  (/)  Tbe  jodgment  h  tobe  described 

Mi^,  %,  I  IT*  tt;  Si?'^.'  2t  v«£  vm.  mccordhg  to  the  liict,  see  the  preoe* 

261. 324.andthe  repUca^Hrdbercm.  daiil%anSe^9toia23i|.  * 

InthelastpreBedea^fliavcrificadfln  *                .*    r   «, 


Baid  A.  B.  ^wng  Kelbrt,  the  owoaMi^^Mem  of  iWs  suiti  to  wit,  iiv 

•^-^  Una,  in  the frear  of  Ute.riigBHDf  our  Mid  HjmI  die  kingi 

ecHno  in  hi^  own  propor  perfton  into  the  oi«ft  of  our  said  lord  tlie 
king)  before  the  kiog  himeel^  the  ^d  court  then  and  still  hiimg  hf|w 
den  at  WeatoNnater,  in  the  eouniy  of  Middlesex^  [pr  if  in  the  i>>mmm 
Pieat^  9ee  ^e  form^  en/ei  390],  and  then  aod-dbete  in  the  said  court ' 
acknowledged,  hftmaelf  to  o«e  to  the  aaid  C.  D.  th^  sum  olX.   >■■»   ■> .  ,- 
of  biwfiil  money  of  Great  BrilaiBi  to  be  paid  to  the  sai^C.  D.  vthen  he  •  '»* 
the  said  A.  B.  ^ismkl  he  tberemto  afterwards  requested,  which  said  sum 
of  L,       ■  he  the  said  A.  B.  for  himself  and  his  hein,  then  and  there  ' 
Consented  s«d  giaiad  shesid  he  made  of  Wa  aed1li«r  hnds^  foodSi 
Ohd  chttttele,. and  elMld  beietM  ta  tiie  uae  and  behoof  of  the  said  C^ 
Bk  (arista  ^  F.^e /^>hi^ei>ie«Oi|| and  which eaMrecogniianee 
ia  aliU  inrMi  §sree»  strenfUi  KBd'oihMirMl jmid  ^  aMmHed,  or  satm 
fed;  aa »y  she saidrtecegafcwue  i atwlaing  of  feeerd in  the  flihid coert 
ef  ouf  said  i»r4th»tei«g,  befas»e  thmmm  V^mtXj  sPHi Wif  spn«ii»  and 
iHiichiia  the  saM^^.  O.  ia  raidy  im  miUf  hpthi  eeU  recotd.  And  fktt  Oa  simple 
said  C.  D.  furtk^^Makh^tiwt  the  ssid  A.  H.  aS4he  ttenref  ^e  OKhiblliiig  contt»ct. 
of  thiB  bill  of  him  the  said  A.  B.  agunashaMiMHM  G.  D.  in  ^lis  hebaM; 
at,  8cc.  aforesaid,  was  and  still  U  indah|ed  to  him  the  said  C;  D«  ki  the  fur- 
tiler  sum  of  X.— ^  of  like  hnrful  monef ,  for,  Sec.  ^Stt-offim  monty  cottnu^ 

as  /tost'  496,  and  conclude  the  filea  ^  i^otici  of  •et-^^  as  onte^  490, 49  L^    ' 

'  *  »»  '  •  • 

[Cuiiiaamsiawmf  emf  ^■owslartsii  of  fite  tr  notic&  sf  te^«^  as  arutf  For  sent  due 
489  /o  4»l.}-«4JEpmi  soad  by  firtne  of  a  ciMam  indenture  of  lease,  <b>^ *  ^«m^  ^)- 
made  bytioiwiwi  to  #it,  on,  Sec.  at,  Stc.  siiresiid,  between  the  said  6. 
D.  of  the  one  part>  and  the  said.  A.  'B.*ef  the  other  part,  (the  oounla^' 
part  of  which  said  indenture,  sealed  with  the  seal  of  ditf  said  C»  Dj  ihe 
said  *C.  D.  now  brings  here  intp  court,  the  date  whereof  is  the  4&y      [*49!$] 
and  yefar  last  aforesaid,)  Vheveby  the  said  C  B.  demised  ceYtain  teae- 
Ihents,  .with  the  appnHeoances  therein  mentioned,  to  the  said  A.  B.,    - 
for  a  cert4n  term  cf  yWs  tM^rein^fnentioiiM,  to  wit,  for  the  term  df 
— ^  yeAfU,  from,  8cc.  ]f(i!iding  and  paying,  Muiing  the  said  term,  the  , 
yearly  rem  or  ^hm  of  hy      ,  tfn  tMtnhi  days  therein  menlioned,  to 
wit,  on.  Ice*  and'in  and  by  which  said  Indenture  he  the  said  A.  B.  cove« 

nanted'  with  the  stfid  C<  D.  to  pay  him  the  said  rent^f  L ,  on 

the  days  aforesaid,  of  wiiich  said  rent  afterwards,  to  wit,  on,  &c.  a 

large  sum  of  money,  tb  wit,  the  said  sum  of  L.  ,  fof  -^ 

years  of  the  said  term  then  lAi^sed,  becanie,  and  wa^  and  still  is  in 
arrear  and  iinpdd  from  the  asld  A.  B.  to  the  said  C.  D.  to  witi  at,  &c. 
aforesaid. 


(Jr)  V  aaohhe  ine  an  a  lease  the   iNI^  ir9.  TKMN  Practice,  Sd-  edit* 
set-off  shoidd  not  he  for  mK  an|  P&    GOT. 
capatiooi  but  as  aho?e.  See  Bui.  Nl. 


(0- 


[••ij 


'r.y 


IDS  <^><^  >^  ^^ ^  ^         1  A.  B,  ■     ■  y  hiiiirfiipi ,  t» 

die  aid  A.  B.  «|m  cm  &.  f.  wiMebf  he  ate  nid  A.  E. 


If  tte 


the  sid  £.  F.  tyo  mcxiibs  after  ibe  dite  iheraa^  Id  {ay  i»  hnn  Ito 


(/)  See  tiK|mcedciM«l  Will.  U5.       (k)  The  i»«»  of 

5T.1LUS.  U'hepthrdeblaBctUHrr  of  exdiup  aad 

bf  renoB  of  m  ptn^ty  wiiich  nost  ■>■■£>  oocBr,  are 

bacd  «r  ifccta  i:r,  ^rcn.  If  tbqr  do  mOL  afp^^aBe 

be  pUmded^  and  the  iara»  io  Chiny  lai  biBs  ad 

MM  b%|taacd  M  the  S^S  ic  ^^  aad  the  ii^ 

S  Geo.  2.  c  24.  ».  4.  2  Ge  u  2.  4^  fVai  «hkh  ;^  picA 

e.i.l3.ST.&.6S.  «T.R.46<jL  »U)ff  maj  he  ^aomU 


4W. 

of 


9 

nid  A. B.  or  kit  ord^,  the  ium  of  L. ,  formMe  ietriiNl,  wUch     lar-oit. 

nid  tHil  of  exefawgc  the  said  A.  8.  eftervani%  lo.wit,  oit  the  day  iod 

year  last  aforesaid)  aty  See.  afomaaidy  indoned  and  delWered  to  the  •aaid 

C.  D. ;  and  icJdch  aaid  biO  of  exchange,  when  the  same  became  due 

and  payable,  accordhig  to  the  tenor  and  effect  thereof  to  wit,  oo,  fcc 

at,  fcc.  aforeaaid,  was  presented  and  shewn  to  the  said  £.  F.  ibv  pay- 

«(ient  therec^,  bet  the  uiA  £.  F.  then  and  titore  neglect^  and  reldild 

to  pay  the  said  sum  of  money  in  Ae  said  hUl  of  exchange  specified, 

whereof  the  *aaid  A.  B.  niberwwdiih  to  wit,  on  *the  day  wd  year  last     [^4941] 

afiNresud,  at,  Ice.  albresaid,  luid  notice. 

«. 
^Commetictmtnt  rnnd  ecnehuUn  qf  fiiea^  or  notiof  ^  M^ff%  a%  miUf 
4a9  to  49l.>.Aud  also  in  the  forther  som  ef  X«~i^  of  like  JawM 
money,  upon  and  by  rirtne  of  a  certain  frombsory  note  an  wnting, 
bearing  date  the  — *-  day  of  ,  A.  B^  n  ,  heralafcra,  to  wit,  on 
the  day  and  year  last  aforeaaid,  at^  See*  afcreaaid,  made  by  the  said  A* 
b.  and  whereby  he  the  a^d  A.  B.  thew  and  tiiere  pr— isad  to  pay  t^o 
months  after  the  dale  thereof  te  tke  aaid  C.l>.  er  his  order  the  sua 
of  L^  ■  ,  for  ratae  receiYed. 

^Commencement  and  conclutUm  ^  fiUih  or  notice  q/'.crZ-q^,  a«  ente,  Onapramisi^ 
489  to  491.]~And  also  in  the  further  sum  of  X.-^— ,  of  like  lawful  ^^^'[^'^ 
money,  upon  and  by  virtue  of  a  ceitain  prdmissory  note  in  writing*  On  a  pronia- 

bearing  date  the day  of  — — ,  A.  D s  heretofore,  to  wit,  on  f^^  ^' 

the  day  and  year  laat  aforesaid,  at,  8ce»  aforesaid,,  made  by  one  £•  F.  pUuptif  to  de* 
and  whereby  he  the  said  £.  F.  then  and  there  promised  to  pay,  tij^wo^i^  (nj% 
montba  after  the  date  thereof,  to  the  said  A.  B.  or  his  order,  the  sum  of  - 

X.-— r ,  for  value  recaved,  and  which  said  proniissory  note  he  the 

aaid  A.  B.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
So:,  aforesaid,  indorsed  and  delivered,  to  the  said  C.  D.  and  which  said 
promissory  note,  when  the  same  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  40  wit,  on,  &c.  at,  &c.  aforesaid,  waa 
preaented  and  shewn  to  the  said  £L  F.  for  payment  there<^  but  the 
aaid  £.  F.  then  and  there  neglected  and  refused  to  pay  the  said  sum 
of  mcmey  in  the  said  promissory  note  speciied,  whereof  the  said  A.  B. 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  8cc.  aforesaid* 
ha4  notice. 

^^Commencement  tmd  concltieion  of  pUa^  or  notice  of  MCt'Offy  0«  antCfTct  use  an4 
489  to  491.]«.For  the  use  and  occupati<Ki  of  a  certain  dwelling-house,  T^^t*^^ 
baildings,  and  land,  with  the  appurtenances  *of  the  said  C.  D.  by  the      r9  ^n 
said  A*  B.  and  at  Us  special  instance  and  request,  and  by  the  suffer- 

in)  Ante,  494.  n.  n.  on  alease,  the  form  masi  be  as  ante, 

(o)  See  the  form  ia  a  declaratioil,    492. 
ante,  page  38, 9.    If  Che  rent  be  dae  '    *       .        ' 

Vol.  II.  3  A  ^ 


tTO 


drihcRd  lifCfac«ii4C.D.iBtlttMdA.R.«tht9 

bf  the  and  C  D.  bdbre  tktt  obc,  lot  awl 
expcaicd  fa- the  aid  A.B.al 
bf  tkcMd  A.  B.  bcfare  tint 

of  tittsid  C.  D.; 
the  said  A.  ft.  to  dbe  and  C- 


A.B.iBtltts«da  D.  aBdbftke 
C.  D.  fiMtwtBc  to  As  aid  A.  B.  fa-  dw»cf*  In^  ifrti  af  tin 
tliea  cbpaed  ;  aad  fisr  otiKr  Mooejr  doe  ind  vwiip  frsB  tte 
B.  to  tiie  mid  C.  D.  vposM  irrn— t  sated  beiaiui  them.  [ 
ikr  fUrm^  ornaeite  ^•et-^jmtmmtef  490j  491 -] 

•r         [Actio  non^  at  ante^  469." — Brcaiwr  he  sajs  that  die  snd  A.  B. 
commenced  Us  said  acdas  agaiast  the  said  C.  D.  in  the  said  court  of 
onr  laid  lord  the  king  of  the  'bench  hercy  to  wit  at  We^bninstert 
CjuutflfC^  afisresaid,  in  the  cotintf  aforesaid,  after  the  making  of  a  certain  act  of 
flckace  Act,    parfiament  made  in  the  23d  year  of  the  rdgn  of  oar  late  soverdgnkiid 
?^'  ?■  ^'  *•  George  the  second,  late  king  of  Great  Britain,  8cc.  intituled, «  An  Act 
/•M 1     for  Che  more  ea^  and  qwedy  Recovery  of  SmaO  Debts,  within  the 
Gitj  and  libefty  of  WestmiBster,  and  that  pan  <^  the  Duchy  c^Lu- 
caster  which  adjoineth  thereto,**  and  that  at  the  time  of  the  commenc- 
ing of  the  said  acdon,  he  the  said  C.  D.  was  an  inhabitant  and  resi- 
dent within  that  part  of  the  dochy  of  Lancaster  which  adjoineth  to  the 
nid  dty  and  liberty  of  Westminster,  ^<«  or  wUhin  the  taid  city  mmd  R- 
berty  of  H"e9tmin9tcr^)  and  then  was  and  sdll  is  liable  to  be  warned 
or  tummoned  before  the  Coart  of  Requests  in  the  said  act  mentioned. 


(/k)  See  the  precedents,  S  V'entw.  dlesez,  and  London   acts  are   not 

ImL  xtiii«  aod  as  to  these  pleas  in  pleaded,  bnt  the  general  isane  Is  the 

geaeral,  see  ante,  VoL  1.  Index,  tit.  proper  plea,  and  after  verdict  for  les 

Court  of  Cooideoce.     The  West-  than  40f.  a  sosgestioo  should  be  made, 

uBinster  act  difluld  be  pleaded,  3  T.  ^  WUs.  68.  Tidd.  3d.  edit  STd,  7.  3» 

R.  452.  The  Tower  Hamlets  may  be  and  4 .  Gea  3.  c  :  4.  The  famguage 

pleaded  or  given  in  evidence  under  of  the  plea  dq^ends  on  the  dtfletum 

the  |;eneral  issoe,  3  T.  R.  453.    1  acts.                               « 
East.  353.4    The  Soothwark, 


--ipri ■ —  --    — mr^'f 


s    *w*  ■      'm  n"    w^^'^^^^mmm^Kfi^mr^t^m^^Km^m^m 


And  the  said  C.  D.  furthbi*  saith  thiat  ht  was  ooi,  tft^^e  time  of  tlie     Mvav  or 
commenceinent  of  such  action,  imiebted  to  the  said  A.  B.  in  an^^um 
or  sums  of  money,  amounting  to  the  sum  of  40«.  And^his,  &&  [con- 
elude  trith  a  verifieation^  as  ante^  470,  Mxth  firecedent,'] 


COITBOIEHCB 
ACT* 


\\4eiio  nouy  as  ante^  469,  Jhst  fireeedent.y^BcckVtte  he  says  that  he  statute  of 
the  said  C  D.  (or  if  by  an  executoTj  say^  «  the  said  £.  F.  deceased^*)  '»>«wa"o»«- 
did  not  at  any  time  within  six  years  next  before  the  exhibiting  o^  <^^  2t!1s2^^jc* 
bill  of  the  said  A.  B.  in  this  behalf,  {or  fn  C.  P,  wr'ifby  arignuU  say^  mmos^'qh 
^  be/ore  the  commencement  of  this  suit^'*)  undertflice  or  promise  iiiman* 
ner  and  form  as  the  said  A.  B.  hath  abore  thereof  *conifilained  against     [  *  498  ] 
him.    And  this,  Sec,   [^conclude  with  a  veriJicaHon  as  ante^  470^  sixth 
,  precedent^] 

[yictio  nouy  as  antCj  ^69^  Jlrst  /kr^c^tf^r.]— Because  he  says  that  the  Actio  aob  ac- 
said  several  supposed  causes  of  action  in  the  said  declaration  mefi-  ^zannoi^ri. 
Uoned,  did  not  nor  did  any  or  either  of  them  accrue  to  the  said  A*  JS* 
at  any  time  within  six  years  before  the  exhibiting  of  the  bill  of  the 
said  A.  B.  against  him  the  said  C.  D.  in  this  behalf,  (or  if  in  C.  P.  or 
by  originaly  say  ^  next  before  the  commencement  of  this  suity*)  in  msktt- 
ner  and  form  as  the  said  A.  B.  hath  above  thereof  complained  agalpat 
him  the  said  C.  D.  And  this,  8cc.  [^conclude  with  a  verificationyas,antey 
470,  sixth  /irecedent,^ 

[^Firsiy  general  issue  (/).     2(fty,  jtctio  nonj  as  ante^  469,  third  firece^  bt  sxictrroafy 
tif^/.]— Because  he  says  that  he  the  said  C,  D.  never  was  executor  o{  _^-  .^^ 


ne 


(^)  Formerly  the  plea  stated  the  intended  to  apply  to  those  coonts,  b^ 

time  when  the  bill  was  exhibited,  but  so  framed  as  to  answer  -  then.  ^ 

this  is  not  necessary,  3  Saund.  133.  n.  Saund.  63.  d.  3  Stra.  919.— 3  Hen. 

5.  The  statute  of  limitations  roost  be  Bla.  561,;  and  if  not  intended  to  ap- 

pleaded  in  assumpsit,  though  the  de-  pky  to  thoae  counts,  it  should  be  i|,tta- 

claration  s^ate  the  promise  to  have  lifted  in  the  introductory  part 

.  been  made  above  six  years  before  the  (r)  See  the  note  to  the  last  prece- 

title  of  the  declaration,  3  Saund.  63.  dent.    This  plea  is  necessary  when^ 

n.  6. — 1  Saund.  283/ n.  2.  In  indebtta-  ever  the  declaration  contains  a  eoant 

tus  assumpsit,  and  in  other  instances  on  a  cause  of  action  which  did  not 

where  the  statute  begins  to  run  from  acciye  until  after  the  making  of  th^ 

the  time  of  the  promise,  the  above  contract,  and  will  suffice  in  alF  cases, 

plea  is  proper;   but  in  other  cases'  and  seems  in  general  preferable  to 

where  the  cause  of  action  accrued  the  preceding  precedent.   1  Sauod^ 

afier  the  making  of  the  promise,  the  63.  d. 

plea  should  be  actio  non  accrevit,    1  {t)  The  plea  of  ne  unques  execu- 

Saund.  33,  note  2. 283.  n.  2. — 2  Saund.  tor,  maybe  pleaded  with  the  general 

63.  c.  n.  6.  0.  Where  there  are  counts  issue  and  with  plenb  administravk, 

in  the  declaration  on  promises  by  or  Itc.  Fortesc.  336l— >Cobi.  Dig.  Plea- 

to  executors,  assignees,  &c.  the  plea  der.  £•  2.  If  there  be  any  doubt  whe^ 

ef  the  statute  of  limitiuJoDS  must}  If  ther  the  defendant  may  net  Itave 


«* 


•Mb  tke  kit  friO 

(s)aifortlie 

attfieiine 

oftliefaME.F. 

B*  haihabofcio  hknid 


E.F. 

QftlttSMdE.F. 
ofUiebttvBlaid  t» 
ftitkeittd  A. 
timt  beludf  alleged.  And  tliis, 
(x)i  ct  amiCf  470,  «ur<ft  jfcrtcgddrt,] 


llfftrfiBl  pc;     ^lirwifgem^nlu&ue^f'^Secmtdjmeih  smk,  o*  M/r,  460,  itird  furttt- 

^SS^jf^  itatf.3  BeoiMe  be  tsfi  tlwt  -te  isoot,  nor  ever  hath  been  adnkntm- 

r  '499 1      ^^  •^ihe  geedi  er  rtaniriij  licbta  or  crediti,  which  were  «f  the  aU 

£•  F.  dtreaae^.  in  manner  and  fium  aforesaid  as  the  aaid  A.  B.  hath 

abofCy  in  hb  aid  dechmtei  in  tiat  behalf  alleged.    And  thi%  Ccc. 

\cfmclude  witA  a  veri/Umtiom  oc  anie^  470,  mxiA  precedeni^ 


\Fir$$^  gtnerdtume  (e)  09  mmiCf  4f  1  >     Second^  meiio  nos,  (i)  e#  aHie, 
^*^   460, /Mitf  Arrctfdm/.]  Becaoae  he  laya  that  he  [fatty  bath  admimareted 
lil  and  angular  the  goods  and  chattels  which  were  of  the  said  £.  F. 


deaoatortyit    hi  tfau  plea  to  aver  that  the 
to  plead  neeaqoet  ess-    dantneveradauaiitesed,6T.R.531. 

r, iiir  it  BSf  render  the  de-    The  pleas  oseally  cwdade    with  a 

feodant  penooally  liable  for  the  debt  ▼erificatioo,  bat  see  note  x.  npnu  If 
and  coitii  thoogh  be  may  not  hare  the  plea  be  that  thedefeodaat  a  exe- 
anets  totfae  aaMOot.  1  Saiood.  336. b.  ootor  not  administratory  lee  1  SsUl 
a.  10.  297.  5  Mod.  145. 

(•)  Ke  onqnes  ezecator  majr  be  (z)  See  the  precedent^  3  Sanad. 
pleaded  In  bar.  Coon.  Dig.  Pleader,  290.  If  the  defendant  hSve  any  aaieU 
2  D.  7.  See  the  precedents,  Rait,  in  hand,  be  aboold  plead  ptene  ad- 
Eut  3S2.  a«  339.  b.  pi.  10.  330.  a.  Ca  minittrafit  praeter,  as  in  the  prece- 
Siit^.l44.b.^Lib.Phu:.427.pl.37.-*  deat,  poet,  500.  In  an  action  agaiut 
S^Wentw.  99S.Id.Ind.xzvi.  A  fAea  anexeeeiorof  an  execntor  the  pka 
Aat  defendant  is  administrator  not  must  diew  a  due  adainistralion  bf 
enetator  is  in  abatement,  1  Salk.  each.  lO  East.  315. 
297, 8.— 5  Mod.  145.  (aV  Unlem  there  there  be  nnae  soC^ 

(u)  This  seems  proper,  becaose  a  ficient  ground  on  which  the  plaintiff^ 
person  who  has  wrongfully  adkiinis-  demand  may  be  disputed,  it  is  not  ad« 
teredt  may  be  sded  as  an  executor  risable  to  plead  the  genera}  issue,  or 
generally.  1  Sauad.  S65.  n.  3.  any  o(her  plea  disputing  the  debt^  3 

(or)  It  is  oftoal  to  conclude  this  Bla.  Rep.  1375^-1  Saund.  336.  b.-In  13 
plea  with  a  ▼enficatiott.  It  sboald  East.  233»  where  thedefeodaat  plead- 
seem,  however,  that  as  the  subject  ed  the  general  issue  and  plene  ad- 
matter  of  it  IS  a  denial  of  an  allega-  ministravit  prster,  and  the  plaintf 
tioo  in  the  declaration,  it  might  coo-  proceeded  to  trial  and  proved  his 
elude  to  the  country.  debt,  but  the  defendant  had  a  verdict 

(y)  See  thenotes  to  the  lastprece-    on  the  lattor  plea,  it  was  hcSd  that 
deoL.  This  is  a  good  plea  In  bar.    the  plaiatiff  was  entitled  to  costs. 
Com.  Dig.  Pleader,  3  D.  13.  and  as       (p)  This  seems  proper  in  all  casesi 
a  parson  oannot  be  sued  as  adfaiola*    4  Enfet,  506.  3  Saaod.  316.  n.  1. 330i 
tretit  de  son  tort,  U  is  aot  necennry   ».  3. 


deeeatedy  at  tke  time  cS  hit  deathi  ffid  wluidv  bwra  ever  C(ane  la  liie  mwTOKvmm, 

jmods  ct  him  the  aaid  C.  D.  as  ezectitDr  («r  ^  m  mlmiiutrrii/ef:.")  «        ^*' 

afbreawdt  ta  be  adniniateredy  to  wit»  atytkc  afol^iaidy  and  that  he  the 

aud  C.  D.]  (c)4iath  noti  ner  ob  the  day  q£  ezfaibbing  the  bill  of  the 

«dd  A.  B.  m  tlds  behalf  (<0t  (jor*iti»  C.  F,  vrb^  originalj  ^  at  the     [  •  JOO] 

time  qf  the  coMuiuHcement  ^  thh  Buitf")  or  at  any  lUBae  aiaee  hadaay 

goods  or  chattels  whieh  were  of  the  said  E.  F.  deeeased,  at  the  tone 

of  his  deathyia  the  hands  of  him  the  said  C.  D.  as  exSecator  {or*^ae  ad* 

mimutrat^f^)  as  abresaidi  to  be  adtmnbteved.  And  thisi  he*  {eonciudt 

with  a  verykMthnj  ae  antey  470,  uxth  fifecedent^l 


[^Acti0  noHf  ae  muej  469|  third  fKteeedetu.'\  Because  he  says  that  Qie  ^^^^e  sdni- 
^aid  G.  H.  {the  Jiret  executor j)  b  hU  Ufetime  did  fully  admbister  aU  Sbl^^^^^ 
and  singular  the  goods  and  chattels  which  were  of  the  said  £,  F.  (rA^  of  an  execuMr 
Jir^t  te9tatori)  deceased^  at  the  time  of  his  death,  and  wluch  ev4r  came  (^^'^ 
to  the  hands  (tf  the  said  G.  H«  (thejtret  executor^)  as  such  executor  to 
be  ad^iiQistered.    And  that  he  the  said  C.  D.  {the  dtfeHdtmt,  the  exe^ 
tor  (if  the  exeeutor^yhsLtk  tally  administered  all  and  smgular  the  goods' 
and  chattels,  which  were  of  the  said  £.  F.'  (the^ret  teetatoTj)  deceasedf 
at  the.  time  of  his  death,  and  which  have  ever  come  to  the  hands  of  him 
the  sud  C.  D.  (the  dtfendamtj)  as  executor  as  aforesaid,  to  be  ^dminia- 
tared,  to  witf  at,  &c.  aforesaid.    And  that  he  the  said  C«  D^{the  dtfen-^ 
dmnti)  hath  not,  nor  on  the  day  of  exhibithig  the  biQ  of  the  said  A.  B. 
in  this  behalf  or  at  any  time  since,  had  any  gbods  or  chattds  which 
were  of  the  said  £.  F.  {thejlrtt  tettator,)  deceased,  at  the  time  of  his 
death,  in  the  hands  of  him  the  ssdd  C.  D.  {the  dtfendarUy)  as  executor 
as  aforesaid,  to  be  administered.    And  this,  &c.  {conclude  with  a  verU 
JUation  ae  antCf  470,  e^th  precedent^ 

[Actio  noHy  as  antcy  4S9fJiret  fireccdent.']  Except  as  to  {he  sum  of  Pleneadmi. 
X—  {g)i  because  he  says  that  he  the  said  C.  D.  *hath  folly  adminis-  entrant  pr». 

(c)  The  words  within  the  brackets,  (/  )  See  the  precedents,  Rast.  Ent              «  ^ 

<<  that  the  executor  hath  fully  admin-  333.  a.^3  Wentw.  311.  214. 

istered  the  goods,"  &c.  it  is  ^aid  are  {g)  Some  of  the  precedents  pray 

supjerflooiw,  and  that  the  more  for*  judgment  generally,  Rast.  Ent  ^3^— 

mal  and  correct  n^ay  of  pleading,  is  3  Went.  211.    Others  do  not  com- 

to  omit  these  words.  3  Saund.  230.  mence,  bat  only  conclude  with  a  ptay^ 

n.  3.       '  er  of  judgment,  except  as  to  the  as- 

{d)   This  ia  material,   2  Sapnd.  seU  admowledged,   3  Wentw.  311. 

3X6.  0. 1. 330.  3.-4  East.  508.    Un-  214  The  Utter  precedent  also  brin^r ' 

der  this  allegation  the  defendant  may  the  OMaiey  into  court,  but  thii  is  un» 

give  iu  evidBDce  aqy  due  administra*'  necessary,  .for  the  assets  conifesBed 

tion  of  assets.  1  Esp.  Rep.  314.  may  be  goods  or  a  leasehold  interest^  . 

,  {e)  'fhe  above  is  the  form  of  the  not  capable  of  being  brought  into 

amended  plea  in  Wells  and  Fydell|  ^ourt.  The  same  precedent  also  ad« 

lo  East.  315.  puts  a  liability  to  €^ts»  but  this  is  in* 
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*r  EXKOTOBfy  tered  adl  and  siogtiltf  tke  goods  mod  chattels  which  were  of  the  said  £. 
^^  F.  d^eased,  at  the  thne  of  Ins  death,  and  which  have  ever  come  to  the 
hands  of  him  the  said  C.  D.  to  be  administered,  cxcq»t  goods  and  chat- 
tels of  the  Yzluc  ci  L^^^^(or  ejrtefii  the  Mid  mm  ^L.  J  to  wit, 
at)  fcc.  aforesaid,  and  that  he  the  said  C.  D.  hath  noty  nor  on  the  day  of 
exhibiting  the  bill  of  the  said  A.  B.  in  this  behalf  (or  ^  m<:,  P.  or^ 
original,  ^  at  the  time  of  the  commencement  of  thU  ntit^'*)  xx  at  anjr 
time  unce,  had  any  goods  or  Chattels  which  were  of  the  sud  £.  F. 
deceased,  at  the  time  of  his  death,  in  his  hands  to  be  administered, 
except  the  said  goods  and  chattels  of  the  valoe  aforesaid,  {cr  of  the 
9aid  sum  of  L. — .}  And  this  he  the  said  C*  D.  is  ready  to  verify,  where- 
fore be  prays  judgment  if  the  said  A.  B.  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him  the  said  C  D.  except  as  to  th6 
said  snm  of  jL.^— ,  See. 


Plea  of  retain-     ^Firtt  general  Usue^  as  ante^  471,  2rf/y,  filene  admirastrtrvitj  as  ante, 
g^lj^  (i)!***   ^^^9  Sdli/j  actio  non^  as  antCj  469,  third  precedent,']    Because  he  says, 

that  the  said  E.  F.  in  his  lifetime,  to  wit,  on  tlic day  of f 

A.  D.  ,  at,  Sec.  aforesaid,  by  his  certain  writing  obligatory,  seal- 

ed with  his  seal,  and  now  shewn  to  the  court  here,  the  date  whereof 
IS  the  day  and  year  last  aforesaid,  acknowledged  himself  to  be  held 

and  firmly  bound  unto  the  said  C.  D.  in  the  sum  of  L. ,  of  lawful 

money  of  Great  Britain,  to  be  paid  to  him  the  said  C.  D.  when  he  the 

said  £.  F.  in  his  lifetime  should  be  thereunto  afterwards  requested, 

with  a  condition  thereunder  written,  that  if,  8cc.  [here  set  out  the  con- 

£*5Q2]      dition,']  (i)  which  said  writing  ^obligatory  was  so  made  as  aforesaid, 

Chi  a  hood.      for  securing  the  payment  of  a  just  debt  (k),  and  at  the  time  of  the  death 

of  the  said  £.  F.  was  and  still  is  in  full  force  «nd  effect,  nor  in  the 

least  reversed,  satisfied,  or  otherwise  vacated,  and  before  and  at  the 

time  of  the  commencement  of  this  suit,  a  large  sum  of  money,  to  wit, 

•  '  the  sum  of  L,— — ,; payable  to  the  said  C.  D«  under  and  by  virtue  of 

'  the  said  writing  obligatory,  for  principal  and  interest,  was  and  still  is 


correct,  for  if  the  plea  be  true  the  order  to  compel  the  plaintHr,  by  his 

defendant  is  not  liable  to  costs.  Tidd.  replication,  to  admit  either  the  re- 

Prac.  3  edit.  894.  n.  1.— 1  Saund.  336.  tainer  or  the  tosafficiency  of  the  as- 

b.  sets. 

(h)  See  the  precedents  1  Saond.  (Q  When  it  is  proper  to  state  the 

333.-3  Wentw.  219.  244.  Id.  Index  condition  of  the  bond  in  the  plea,  see 

XXVI.  to  XXXIII.  A  retainer  may  "be  1  Saund.  333.  n.  7* — 5  T.  R.  309. 

pleaded  or  given  in  evidence  under  (k)   In  pleading  a  retainer  on  a 

the  plea  of  plene   administravit,  1  bond  debt,  it  is  not  necessary  to  aver, 

Brownl.  75.-3  Borr.  1380. 5.— 2  Blac.  that  the  bond  was  given  for  a  jns£  and 

Bep.  965.— Co.  Lit.  283.  a.  But  it  is  true  debt,  6  T.  R.  550.— 1  6aund. 

hi  general  advisable  to  plead  it^  in  330.  n.  4. 333.  n.  6. 


^^^^^mm^mmmm 


IX  ABSUimiT.  9/S 

unpaid  and  unsatisfied  to  the  sud  C.  D.  (/)*  And  the  sidd  C.  D.  fur-  bt  xxbcutobi, 
tfaer  saith,  that  the  said  £.  F.  in  his  lifetiine,  and  at  the  time  of  his  .  ' 

death,  was  justly  and  truly  indehted  to  the  said  C.  D.  in  a  large  turn  coRtt'sctdebt. 
of  money,  to  wit,  the  sum  of  X.—-,  of  iik^  lawful  money,  for,  &c.  {here 
»iaU  the  ftarticulars  of  the  tet^off  on  aimfile  contract j  as  antCy  49 1  ^ 
497,)  and  whicli  said  last-mentioned  sum  of  money  still  remains  wholly 
in  arrear,  unpaid  and  unsatisfied  to  the  said  C.  D.    And  the  said  C.  D.  Defendant  ap- 
further  saith,  that  the  said  £.  F.  in  his  lifetime,  to  wit,  ony  &c.  at,  ^^'^^^  f^^ 
aforesaid,  duly  made  and  published  his  last  wiil  and  testament  (m)  in 
writing,  aad  thereby  constituted  and  appointed  the  said  C.  D.  execu- 
tor thereof,  and  afterwards,  to  wit,  on  the  — —  day  of  ,  A.  O. 
,  atf  &c.  aforesaid,  the  said  £.  F«  died,  without  revoking  or  alterr 
ing  his  said  will ;  afiter  whose  death  the  said  C.  D.  duly  proved  the  said 
will,  and  took  upon  himself  the  burthen  of  the  execution  thereof,  to 
wit,  at^  ^c.  aforesaid;  and  the  said  C.  O*  furth<$r  saith,  that  he  hath  ^ 
fully  administered  ail  and.  singular  the  goods  and  chattels  which  wcro 
of  the  said  E.  F.  at  the  dme  of  his  death,  and  which  have  ever  come 
to  the  hands  of  him  the  said  C.  D.  to  be  administered,  except  goods  and 
chattels  of  *small  value,  to  wit,  of  the  value  of  L^XO  (n),  and  that  he      [  *  503} 
hath  not,  nor  on  the  day  of  exhibiting  the  bill  aforesaid,  (or  if  in  C,  P, 
or  by  origiTial,  ^at  the  time  of  the  commencement' of  this  €tiity*')  or  at 
any  time  afterwards,  had  any  goods  or  chattels  which  were  of  the  said 
£.  F.  deceased,  at  the  time  of  his  death,  except  the  said  last-mentioned 
goods  and  chattels  of  the  value  aforesaid,  which  are  not  sufficient  to 
pay  or  satisfy  the  moneys  due  and  owing  to  the  said  C.  D.  as  afore- 
said, and  which  he  the  said  C.  D.  retains  in  his  hands,  towards  and  in 
part  satisftction  and  payment  Ijiereof,  and  this,  8cc.    [^Conclude  with  a 
verification^  aa  ante^  470,  nxth  precedent,!^ 

\_Actio  nony  aa  antCy  469,  Jirat  /irtfceffM^j*— Because  he  says,  that  Judgment  re^ 

one  G.  H.  heretofore,  and  in  the  lifetime  of  the  said  E.  F.  to  wit,  in  ^^f^^^  _^ 

againMtesI^ 

(/i)  —  term,  in  the  —  year  of  the  reign  of  our  lord  the  now  king,  tor,  m  out* 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  [a(ate  standing 


.  (/}  It  seems  proper  in  all  cases  to  tioo  of  the  will  and  ap(k>introent  of 

shew  how  much  is  dae  on  the  bond,  the  defendant  as  executor  is  in  gene- 

5  T.  fi,  309.^1  Saund.  333.  n.  7.         •  ral  advisable,  and  if  in  an  action 

(m)  In  an  action  against  an  adnun^  against  a  persoiv  sued,  as  executor, 

iatratoTy  it  is  not  necessary  in  bis  plea  he  plead  a  retainer  as  administrator, 

of  retainer  to  state  the  letters  of  admt-  the  letters  of  administration  should  be 

* 

istratioo,  because  the  declaration  ad-  stated,  Sir  T.  Jones,  3.-— 6  T.  R.  551. 
mits  it,  6  T.  R.  S50.bat  it  is  otherwise        (n)  Some  value  ought  to  be  stated, 

in  the  case  of  an  exectttoTy  who  pleads  though  the  precise  amount  ip  neither 

a  retainer  in  that  character.  1  Mod.  material  nor  traversable,  1  Saund. 

208.  But  see  6  T.  R.  550^2  Stra.  333.  n.  7. 
1106.  and  therefore  the  above  allega-       {/i}  The' plea  must  state  the  term 
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BTEZBee*ft»»  theTecvotry  ofthejvdgmau  agahwt  thedeceoMed  ki  the  JBng^g  Menekf 
p>^^  Md  «  Cimmoii  P/^a«,  or  Exchequer^  whether  m  aeeumfidt  or  debt^  ^c.  pre* 
jndj^MBl .  ciffirl^  ae  in  the  firecedenlej  antCy  333  /o  334,  and  conctude  ae  in  thoee 
^^^^^~^^  firecedente  with  a  reference  to  the  ree^rd^  and  an  allegation  that  the 
Tu-LtfumiL  Judgment  U  etill  in  forte  ;  eee  the  precedent  in  1  Sound.  339.  and  then 
agBuiTde*  proceed  ao  follow  ;]—  And  the  said  C.  D«  fbrflier  aaith,  that  the  aaid 
e«a»ed,  p.  in  bis  lifetimes  to  wit,  od,  Sec.  at,  &c.  aforesaid,  by  his  certam  wridiig 

^^.<"^       obfigatory,  sealed  with  hb  seal,  became  held  and  firmlj  boond  to  one 
r»»4l     ^'  ^'  ^  ^^  ^^™  ^  X>.      ■ ,  of  lawftil  *moDey  of  Great  Bntaiiif  to  be 
paid  to  the  said  J.  K.  when  he  the  said  E.  F*  shoold  be  thereto  after- 
wards requested,  which  said  writing  obligatory  was  so  made  as  afare^ 
said,  far  secuiiog  the  payment  of  a  just  debt  (?),  and  at  the  time  of 
the  death  of  the  said  £.  F.  was  and  still  b  m  fiiD  force  and  efcct,  not 
in  anywise  cancelled,  annulled,  paid  off,  or  satisfied,  and  before  and  at 
.  the  time  of  the  comHMDcement  of  this  suit,  there  was  and  sdil  b  due 
and  owing  to  the  said  J.  K*  upon  and  by  virtue  of  the  said  writbg  ob- 
ligatory, a  large  sum  of  money,  to  wit^  the  sum  of  L^^-^  to  wit*  at^ 
Ja^^ent       Ice.  aforesaid  (r).— .And  the  said  C.  D.  further  saith,  that  one  L.  U 
^iiitt  (^»     ^^^  ^^  death  of  the  said  £.  F.  to  wit,  in  — —  term,  in  the  «—  year 
of  the  reign  of  our  lord  the  now  king  (0)  by  lull  without  tbe  writ  of 
our  said  lord  the  king,  impleaded  the  said  C.  D.  as  executor  of  tbe 


and  year  when,  and  the  court  in  judgment  aganiat  the  defeadiat  as 

#hlch  the  judgment  was  obtained,  1  executor  and  admiaisliator,  see   1 

Sand.  339.  d.  1.  and.  as  to  the  mode  Saand.  329.  n.  3.  33a  n.  4. 3S1.  n.  5. 

of   statbg   a  judgment   recoyered  formerly  it  was  the  practise  in  al 

against  the  deceased,  id.  ibid.  d.  2.  cases  to  set  forth  the  bond  or  other 

,  (o)  See  the  preccdenu  3  Wentw.  debt,  upon  which  the  judgment  was 

lad.  xxvi.  to  XXXIII.    1  Sauud.  329.  founded,  and  the  pleadiogs  m  the  ac* 

to  339.— Lutw.  446, 7.— Lil.Ent.  159.  tiou,  1  Sauod.  329.  n.  3.  bat  the  pre> 

111.  and  as  to  the  form  of  a  plea  of  sent  mode  of  pleadmg,  in  asmmpeity  a 

thu  nature  m  general,  1  Saund.  339  judgment  obtained  against  an  ezeca« 

lo  339  in  the  notes.  ton  or  administrator,  is  as  above,  not 

{g)  This  allcgatidnnusQsl  thooglt  stating  Ae  nature  ef  te  debt,  or  the 

it  b  not  necessary.  If'  the  debt  were  proceedings,  and  though  it  b  stated  b 

not  a  just  6ne,  the  pbintiff  might  1  Saond«  331.  n.  5.  to  be  proper  to  set 

shew  it  in  his  replicatioo,  1  Saund.  forth  the  decbratbn  or  pleading?!  in 
330.  n.  4.  333.  o.  6.  and  an  erroneoos  .  the  action  this  »  not  osual:  bat  ma 

jndgasent  is  sufficient,  1  Stra.  40r.  plea  to  an  action  of  debt  on  wpedakyf 

(r)  The  defendant  may  plead  the  it  is  still  neoeaBsry  to  shew  that  the 

penalty  as  the  outstanding  debt,  or  debt  on  which  the  judgment  was  veco- 

may  shew  what  is  really  due,  and  the  vered  was  a  specialty,  or  to  aver,  tfMt 

Utter  Bsode  b  recommended ;  and  the  judgment  was  recovered  bAe^ 

sometimes  it  is  proper  to  Mt  forth  the  the  defendant  had  notice  of  tbe  plsn- 

conditfon  of  the  bondas  ante,  SOL  5  tiff's  demand,  see  1  T<R.  690. 
T.  R.  309.  1  Saund.  333.  n.  7.  (t)   Thb  b  necessary,  aee  anie, 

(•)  As  to  the  mode  of  pbadbg  a  503.  n.  p. 


list  w9l  anJI  tefttMnent  of  the  said  £.F.  d^ciDa0t4i  (or,  ^at  admkui'^   m  aucv* 


ifmtvr  ^9U  mmd  mmgular  the  goods  and  t^aiHki  tighf  mttd  crsdit»y    ^^  ^^ 
w/ikk  r««^  ^  the  Mdd  B.  f.  M  the  lime  pf  kie  tf««<A,  «Ao  dkd  imiett  , 
Xik^**)  ia  tto  t^ttn  of  our  s^d  lord  IIm  luii(>  before  tlif  U^  - 

9^1%  1^  Wetuiiin.^r,  jn  tke  «oimtf  oi  *MiMh»iex,  la  a  eutam  ^tet^  1*565] 
of  ^eb$  {u)  tw  the  awn  of  ig*.^  duo  and  owiof  to  clie  aaid(L.M« 
fron  ilto  Aid  £.  Fan  his  lifcUliio,  «&4«l  llM  U«M  of  iiw  deco^^ 
and  tosK  [iiocoadinga  wora  thereupon  ktA  i»4lie  aasd  court  of  oucr 
iaadli^4lie  lung^lirfiira  the  king  bioMeU*,  at  WMttniaator  albre* 
oa«d»  m  tbat -ylaa^  tte»««h*  aaid  L.  M /««iaf>wardai  I0  wk,  in  dMt 
■■  '   ■  ■'  term,  ia  the>  ■  year  afcwaaid,  bf  abo  coMidoa* 


and  jud|aiiint  4§  tliotaid  cottit»  recovered  ogakiat  the  aai4 ' ' 
4k  M.  aa.aitee«tor*-(ar  ^«•  xz^MHlHivfoFJ*)  as  aiaresaiii  h)s  aaid 
ihitt  of  ig*^)  and  also  ^-^  iNiich  bf  the  aaiiie  oourt  were  ai^ttdged 
't#the  said  L.  Mv  iwHiis  damans  whieh  he  had  sustaiaed,  as  well 
da  ^casion  #f  the  deiaii^Siic:  of  that  debt  as  for  hk  coata  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  to  be 
levied  of  the  goods  and  chattels"  which  were  of  the  said  E.F.  at 
the  tkne  of  his  death  In  the  hands  of  the  said  C.l>.  to  be  adnainls^ 
tared,  i£  he  had  ao  much  thereof  in  tiia  hands  to  be  adminiatered, 
aad  if  he  had  net  so  much  thereof  in  his  handa  to  be  admioistercidi 
theo'tbe  sum  of  jg— »)  |iarcet  of  the  damagea  aibresaid»  bainf  tii# 
amount  of  the  costs  and  charges  aforesaid,  to  be  levied  of  the  * 
proper  goods  and  chattels  of  the  said  C.  D.  Whereof  the  said 
C.  D.  was  convicted,  aa  by  the  record  and  p^ceedings  thereof 
remaining,  in  the  said  court  of  our  said  lord  the  king,  before  the 
ki«g  iiimself  at  Westminster  aforeaaid,  more  fully  appears. 
Which  said  jaidgment  so  had  and  ob|^ned  as  aforesaid,  was  had  - 
and  obtained  by  a  true  and  just  debt,  due  and  owing  to  the  said 
L.  M.  from  the  said  E.  F.  in  his  lifetime,  and  at  tlie  time  of  hta 
death  (x),  and  still  reiDaio  ia  fuU  farce  and  effect,  aot  io  anywiaa 
i*everaed,  annulled,  diachaagedy  or  satisfied  {j/) ;  anif  before  and  at 
ilva  time  of  the  commencomeDt  of  tUa  suit,  th^ve  was  and  atSI  i^ 
d^a  and  owing  to  the  aaid  L»  M.  upon*  and  by  virtue  of  the  said 
la4l-montioned  judgment,  a  large  sum  of  money^  to  wit,  the  sum 


►• 
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(u)  The  judgment  is  to  be  describe\l  (x)  lids  is  not  neceMuy,  see  ante,           • 

axicofdiRg  to  the  fret,  whether  ia  ^as-  504^  n.  q. 

sompsit,  debt,  or  covenant,  see  the  '   G)  This  is  unnecessary,  jL  SsMmdi      '  -jT 

mode  of  8tatin|f  the  judgment,  ante,  .^30. 11.4. 
503.                              '          *        . 
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of  i£— ^  to  wit,  att  !(•-  aforesaid  *(:&).    And  the  aaiil  C.  D/lbrtlbiff 

'^IS^)'  mtli,«batli<thftlfe  itOfy  iKlmuiktered  all  and  auigidarjftjQ^  gMis 

^ne  ad^^  and  abaltifsk  whkb  were  o(  tbe-aaid  £.F,  deceased*  at  tibm  uaie  of 

pnt^^    ^  tna^detttb,  vMcfa  tiave  ever  come  to  hia  handa  to  be^ateiHualared, 

eaoept  goods  and  ^tettela  ofaiaall  TahiOt'l^  tf^  o€  the  ralue  of 

£l9^^)i  aad  that  be  the  add  C  D.  hatk  not^  ~iif»*  oa  t|«.  dajF  of 

•Khibiting  tbe  bitt  o£  tiie  aaid  A.  B.  ia  this  bebalC^  (ofs  io  C.  P. 

,at  by.  or^gintdf  ^  at  the  time  rf  the  cammeneement  <^thU  mtt**)  or 

at  aQ3r  ttmo  since*  had  atkf>  floods  or  cbattelawwhieh  iMre  of  «he 

aaid  £.  Fv  at  the  tinfto of  Jiiodeath, lo  hisliawie  to  be«ckMioiotomA, 

except  the  said  goods  aad  chattels  of  the  yalue  aforesaid,  *hioiatt«e 

.       '    &0C  suAcieat  to  satisfy  tbe  several  debts  afllreaaid^dlie  and  owing 

on  the  ^M.  jodgmenta  and  waMng  obligatoqrT  (ttewrdk^  t^  ^ht 

J^h)  «od  whteh  aMrsHbjectsand  liablo  to  satisfy  tbe  aaid  seveail 

debts.    And  this,  ftcc.^^Cs»ciiMfe  frith  a  ytfvf^^lSfi,  as  oMte^  4(f0i 

ektth  firtcedent  {iy}^  »  , 
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*PLEAB  Uf  DEBT. 


•amnuL    4ji i^JKi^s Bene*,  (or  «  CLP.' or  "^jccAiMiar-*)  ^ 

'•^'^'^        ^  Tarn  51  ^3. 

Badtebet    a  n.) 

Illl^iierallx<«} .  j^ts.  \  ^^  ^^  ^^^  ^'  ^'  ^J  ^*  ^'  i^s  attorney,  comes  and  defends 

A.  B.)  the  wrong  ibid  injury,  when,  &c.  and  says  ifaat  he  does  not 

'^  owe  the  said  sum  of  money,  (or  "  the  said  sum  of  £ — **)  (h\  above  de- 

s^  manded,  or  any  part  tliereof,  in  manner  and  form  as  the  said  A.  6. 

hath  above  thereof  complained  against  him,  and  of  ffiis  he  the  said 

CD.  puts  himself  upon  the  country,  &c. 


(*)  As  to  this  allegation,  ante,  502,  trad,  or  for  an  escape,  or  on  a  pend 

n.  L  504.  n.  r.  statute,  or  when  the  deed  is  mere  ra- 

(ft)  As  to  dds  allegat(on,  see  ante,  duceAeitt  to  the  actlen,  but  Mtidien 

S^-  n.  V  the  action  is  founded  on  a  spjeciahy, 

(*)  Formeriy  this  plea  was  conclud-  as  on  a  bail  bond,  8cc.  er  on  a  record, 

ca  with  an  averment  of  the  intestate's  Ld.  Rajin.  1500.    Com.  Dig.  Pleader, 

being  the  same  person  as  mentionsd  2  W.  17. 

ia  tbe  bond  sad  record  of  judgment,  '  (b)  If  the  sum  be  specified,  care 

but  it  is  not  material,  and  is  now  oau^  musfc  be  taken  that  the  plea  applies  to 

lad,  1  Saund.  334.  n.  9.  sH  Uie  suras  demanded,  thus  when  a 

(a)  As  to  this  plea  in  general,  att  dec&ration  in  d^t  demanded  20001, 

ante.  Vol.  1.  Index,  tit  nil  debet.    It  is  and  coDtuned  several  daunts^  each  af 

a  proper  plea  to  debt  on  simple  con«  which  stated  a  debt  of  2^1,  and  the 


i 
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e.  D.    "1  

ats.  lAndthesaid  C.  IK  by  E.F.  U;»aAlMie7,c«ai«iaaddi»  <»<^>fc<^ 
A.  R  wJfcBdfl  the  wrong  and  injury,  wheo.  «ec.  and  gays  ^that  he  SJ^^^ 
teaMt  OM  to  <€)ottr  said  lord  the  ^UBg,(«r,  *<«o  tte  jwer  o/Mvf  tam  (A^ 

imri$knf «Jkl*«^oiift^i^es«id^)a0dtbthe8aidA.&wto     t*^^^ 

8Mca#8afcrBiaid,  or  to  ^ther  <^  them^4]»  caid  aim  of  aoAey^  (m 
<*<AM0Mnima/>e-^)(/XabGvedegMBded»armny|«it4^^         * 
iHM&rapdfaw'aa  the  aaid  A.fi.  who  mta  aa  afowfAid, hath  ai>ov» 
4Mie«f  cMiflained  against  hib,  and  of  (Wa  he  putahimadf  upon  the 
<iaMitry,ftc*  ^ 

atn,'  i  And  the  said  C.  D:  by  fi.  F.  hia  attoniey,  comes  and  de&vda  ^o^  •^'^ 
A.  B.  J  the  wrong  and  injury,  when,  &c,  and  sap  that  the  said  sup- ***"  (^* 
P0ted,  (h)  writiBg  obligMtory  (m-,  ""indmiwrtr  •%  **  mfkUs  of  agree- 
4MIII,'' oMot^ifigr^  Ma/M»^)  ia  notUs  deed,  kc.  of  Uiia  fa^ 
aalf  upon  ihe  oountfy,  itc 

C.  t)A 
His.   V  And  the  said  C.  D.  executor  (or  **  admmMrotor,"}  as  afote- 1^<^  ^«  hf « 

A.  B.  J  said,  by  E.F.  his  attorney,  cornea  aad  defends  the  vmigaflil^^^^ 

ii^nry,  when,  &c.  and  aays  that  the  said  supposed  writing  oUigatafy  stratot  («}. 

{w^  "indenture?  or,  "articles  of  agreement"  S^e,  according  to  the  • 


defendant  pleaded  that  he  ^d  not  owe  genera&j  madb  tmdfirmA,  kjo,  wihaut 

the  aaid  suaft  of  234^  it  was  decidad  specifying  to  whom. 

that  the  phuntiff  might  sign  judgment,  (/)  Ante,  SOf.  note  b. 

as  for  want  of  a  plea,  3  Bos.  k.  Pul.  {g\  When  this  plea  is  necessary  or 

ir4w  proper,  see  ante,  VoL  1.  Index,  tit. 

(r)  0ee  the  pieeedents,  7  Wentw.  non  e^t factum,  2  Ld.  Raym.  1500.  Com. 

Ind.  623^    Tlw  4  It  5  Ann.  does  not  Dig.  Pleader,  2  W.  18. 

allow  double  pisis  in  a  penal  action,  2  (/i>  When  the  defendant  UMans  to , 

Wil8.21.  The  plea  ofnotguitty  would  dispute  the  validitjr  af  the  deed,  it 

suiRce,  1 T.  It  463.  AaSe,  1  Vol.  481.  should  seem  that  the  plea  absold  rcfbr 

'  (d)  It  is  sufficient  in  a  qui  tam  ac-  to  it,  merely  by  the  term  **  -wrking/*  • 

akiR,  to  intitie  the  plea  with  the  oaaMs  or,   **  tuppted  writing  obligatory,^ 

of  the  parties,  without  the  additam  of  **  indenture,*'  &c.  and  should  not  sac^ 

*<qaitan,  &c.'*to  the  pUuntiff's  name,  **  writhig  obligatory,'*  &c.  generally, 

7  East  333.  becauae  such  admissian  would  be  ia- 

(e)  The  plaa  ia  this  respect  should  aonsiatent  with  the  pvapOsod  delbnee, 

be  coateBMbletolfaedecbntion,  and  1  Saand.  391.  a.  n.  1.  see  the  preoe- 

Wtiere,  in  an  aation  qui  taas,  the  plaa  dents,  lil.  Ent.  166.*-Co.  Ent.  145.  b. 

atsted  that  the  defendant  did  not  owe  — Rast.  Ent  181.  b.  182.  a.— 10  Co. 

to^Mplaintifr,  onutting,  <<  and  to  oar  136.  b.— Liitw.  464.  46r.  whidi  aay 

Ipid  the  king,"  H  war  held  insuf&-  only  ^^wrM^-."    ' 

cient.  Hob.  338.— -Bac.  Ab.  Action  qai  (»')  Aa  to  this  plea,  see  Con.  Big. 

tun,  D.  &  Regl  Pha;.  303;  but  it  would  Pleader,  3  W.  3.-p-10Co.  130. 
l>e  sufficient  to  aay  be  d^  not  owe 


.» 
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fact,)  b  liot  the  deed  of  the  said  6.H.  deceased,  and  of  this  he  p«l« 
^^'!'^  ^  hinself  mpen  the  ONmtrj,  Ice. 

^^i^  '  i[ts.'l^^>>'^«^8U^C.D.bjS.F.hi8attoniej,ciMneeaiidde 

^h^^A^  A*  B.  J  wimg  and  iigwy,  when^&c  and  crates  ci^r  of  the  aui  mp- 

to^fiAm(k)  foied  (/)  writiiig  ebi^atory,  in  the  said  deolaraiioQ  mcnlioMwU— d*k 

[*4D^     IS  i^>d  to  him  {m\  Hk.  he  also  craves  oyer  of  the  conditiM  (ti)^  the 

said  sappoaed  wnting  obU^torj,  and  it  is  read  to  him  in  flwae 

Whereas,  &c  {here  setjmrih  the  eandUum,  wiA  ike  rmitA,  if 

verMim,  (oX  which  bdn^  read  and  heard,  the  said  C.  ^  81^  that  the 

said  8ii|ipoeed  writing  obligatory  is  not  hb  deed,  and  of  this  he  pnti 

himself  upon  the  country,  Aoc. 

nrhefikeof    C.  IXl 

snindteaftiire  ||^,  A  And  tiie  said  C.  D.  by  &  F«  his  attorney^  comes  attA  deieM 

^^^  A.  B!  Jdhe  wrong  and  injuiy,  when,  Ilc.  and  craves  oyer  of  the  and 

svpposed  (f)  indenture,  in  the  said  declaration  mentioned^  and  it  is 

read  to  him  in  these'  words,  (here  eet  out  ike  indentm^j^mtt  MiaQ 

wliich  being  read  and  heard,  the  said  C.  D.  says  that  the  sad  s^h 

posed  indentnre  is  not  his  deed,  and  of  this  he  puts  himself  upon  the 
eoQntry,&c 

tu^aadnil  |[^ '  1  And  the  said- C.  D.  by  E.F.hiB  attorney,  comes  and  defends 
d^t^^bond  ^  B.  J  the  wrwigand  injury,  when,  &c  and  as  to  the  said  first  count 
udomple  of  the^pud  declaration,  says  that  the  said  supposed  (r)  writing  Mi- 
gatoiy  therein  mentioned  is  not  his  4«ed,  and  of  this  he  pnts  himself 


a 

(«r)It]snotu9iulto  pkftdaoncst  it,  1  Saoiid  290.  n.  2. 

fretn^  settipg  oat  the  coiidition  on  (•)  The  whole  eoodi&ni  or  deed 

ojrer,  oiikas  ^e>e  «he   ddeodant  most  be  set  forth  upon  of  er,  and  if 

pkadsdotthle.  there  be  wy  misrecito^  tiie  pUntiff 

(0  Yidemprayii.  h.  may  either  ^  judgmeait  as  for  want 

(m)TlMNigh  it  is  iiMial  in  practiee  of  apica,  orhemay  by  hbreplicatioa 

not  to  set  Ibrth  the  bgnd»  but  to  say,  pray  tfait  the  deed  may  be  enrolled, 

<»  and  it  is  read  to  him,*'  Sx.  and  then  aud  procure  H  to  be  enrelled  and  dt- 

to  pngr  oyer  of  the  condition,  and  set  mmvl  Saund.9.b.n.l.  4T.K.3rO. 

it  forth  in  h«c  verba,  yet  it  is  saild  that  {p)  See  the  notes  to  the  hrt  piece- 

regtthvly  the  bond  ought  to  be  enter-  dent.    This  mode  of  pleiAig  nan  est 

ed  at  Uii^  is  well  as  the  nandition,  factum,  is  only  rnstrmniji  when  the 

bntif  no  use  is  intended  to  be  made  of  defendant  also  pleads  a  spedal  pica, 

the  bond  inpleading^,  there  is  no  ogc»-  and  it  may  be  necesnry  for  the  de- 

aion  to  crave  oyer  of  it  at  aU,  or  to  fendant  to  avail  tumself  ofthe 

eater  any  inch  pimyer,  for  it  is  suffi-  pcrfonnance  by  the  plaintiff  of 

cient  to  pray  oye»  of  the  condition  eondition  precedent,  &c.«sa  giDund 

oaly«  X  Sannd.  9.  b.  n.  1.  of  defence. 

(n)  Oyer  muA  bo  demanded  of  the  {q)  Antc^  508.  n.  h. 

conation,  to  entitle  the  defendant  to  (r)  Ante^  508.  n.  it- 


^ 
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«^  iii«  fiiNiiitij.  Ccc»$  and  «s4e4ift  said  2d,  %)^4lh,iAMl  last  coMlft 
Wtbe  Mid  dM^krmtk»,  the  said  C.D.  sap  ilnfclM  does  not  ow^  'T*TiO]^ 
said  smai  af  nonej  iherem  nenti^med,  or  anj  or  either  of  them,  or 
mf  part'tbaiM^  in  manner  and  form  as  the  said  A.  E.  haih  above 
themC  oonplainad  agamst  him,  and  of  this  he  pats  himself  iqpon  the 
coantrj,  Itc. 

C  D  1 

iltg.  *  I  And  &e  said  C.  D*  by  E.  F.  bia  attorney,  comes  and  defends  ^«mi  non 

A*  B»  J  tfao  wrong  and  injury,  when,  &«•  and  says  that  he  ought  not  to 
beehaiged  wid^  the  said  debt  byyirtue  af  the  said  supposed  (t)  writing 
oMigMoiT  (oiv  indenture^  ^c.)  because  he  says,  &c.  [Aere  state  the  ^tii-  , 
j€et,mMeT  of  the  defence,  and  then  cmidude,a9foUowsi^^'\  And  this 
he  the  said  C.  IX  is  ready  to  verify,  wherefore  he  prays  judgment  if  he 
wg^tto^iechaiged  with  the  said  debt,  by  tirtue  of  the  said  supposed 
writing  obligatory,  {at  **  indeatHte!*  S^c.) 

[>^  Pim»  't^^  estfacttmh  as  ante,  SOS.    2d  plea,  kif  leave,  S^.  and    »csow. 
oaenmnofi  as  in  the  last  precedent  («).]— Because  he  says  that  the  ]^^1boi^M 
said  writing  in  the  said  declaration  mentioned,  waa  made  by  him  the  »n  eacnnKw). 
said  C.  D.  on,  &c  aforesaid,  to  secnre  the  repayment  of  a  certain  svin 
of  *money  then  lent  by  the  said  A.  B.  to  one  E.  F.  and  delirered  by      [*511] 
him  the  said  G.  D.  to  one  G.  H.  as  an  escrow  to  be  by  him  kept  on  this 
special  condition,  that  is  to  any,  that  (x)  if  the  said  £•  F*  should  with- 
in the  space  of  ^^— -  months  then  neit  following,  secure  the  r^my- 


(«)  When  the  plea  admits  the  validi-  Biat  £iit  181.  h,  182.  a.    Lil.  Ent. 

ty  of  the  deed,  and  that  there  was  186.  2  Rich.  C.  P.  S9.  Sometimes  they 

onea  canae  of  action,  but  avoids  or  coimaence  with  die  allegation,  actio 

discharges  it  ^  matter  subse<|ueBt,  non;  bat  as  the  validity  of  the  deed  fs 

the  defeodaatdlould  say,  that  <^^aj»-  disputed,  onerari  non  appears  more 

tif  actionem  non,"  but  where  Che  va-  correct    See  the  pretedents,  Bast 

lidity  o^e  deed  is  disputed,  or  where  Ent  181.  b.  18^.  a.  Co.  Ent  145.  b. 

tifk  heir  pleads  rien  per  detceni,  it  is  It  b  sai4,  that  as  this  plea  in  effect  de- 

saad  that  the  defendant  should   say  nies  the  allegation  that  the  defendant 

**  onermi  mm  debet,**  1  Saund.  390.  n.  mad^  his  deed,  the  jllea  should  con^ 

3.    Cma.  Big.  Header,  B.  ST.    Ld.  chide  to  Hie  countiy,  1  Salk.  274.  Ld. 

Kaym.  217.    S^alk.  516.  H^.  803 ;  and^o  are  many  of  the  pre! 

(0  Antq,  508.  n.  h.  cedenU,  Bast  Ent  181.  b.^  182.  a.  Co. 

(u)  As  to  this  plea  in  general,  see  Ent  145.  b. ;  and  see  the  precedent 

Com.  Dig.  Pleader^  2  W.  18.  and  fVut  in  LiL  Ent.  186.— 2  Bich.  C.  P.  39. 

A.  3.-4  East  94, 5.-3  Salk.  120.  Se-  The  deed  of  a  eoiporalion  needs  no 

lively  as  an  escrow  may  be  given  in  deliveiy,  9  East  360. 

evUenoe  under  the  ]riea  of  non  est  '  {x)  The  ihllowing  statement  wilt* 

factoai,4£sp.Bep.  355.  See  the  pre-  necessarifyheaoeorduigtothefkctsef 

cedcats  la  7  Wfatw.  Ind.  S9h  S,  6.  each  particular  case. 
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Deed»  ob- 
tained by 
firaud  (2). 

[•512] 


umt  of  ^  8£d  WBl  tf  moAqr  to  the  aaid  A.  B.  bj  a  tngHgnge  ii|itD 
eertnin  freehold  pramiies  of  him  the  said  EL  F.titiMitoa)l»  Ate.  Ih»t  then 
and  in  that  case  the  aaid  writing  obligatory  ahouUbe  JMnejintcly 
diachMged,  annulled,  and  held  for  nothings  and  patwiij  and-jedtott^ 
vered  tothe  said  CD.  but  that  in  defaults  the  8vdE.¥.flMCfiwmig 
the  refNijment  of  the  said  sum  of  money  to  the  said  A.  B.  by  such 
mortgage  as  aforesaid,  within  the  aforesaid  time,  then  the  said  writing 
obligatory  of  the  said  CD.  should  stand  and  be  a^iinst  Um  ia  fiiill 
force;  and  the  said C D.  further  says,  that  within  the  space  of  — »*- 
months  from  the  time  of  the  making  and  delirering  of  tte  mi  writ- 
ing as  an  escrow  to  the  said  6.  H.  as  aforesaid^  for  the  purpose  aibie- 

8aid,,to  wit,  on  the  -* day  of ,  A.  D,  -*— ,  at,  toe.  afiire- 

said,  the  said  E.F.  did  secure  the  repayment  of  the  smd  sum  of  money 
to  the  said  A.  B.  by  a  mortgage  upon  the'said  fretkoU  premises  of 
him  the  ^d  E.F.  which  said  mortgage  the  said  A.  B.  then  and  tiiere 
accepted  and  received  as  a  security  for  the  repayment  of  the  said 
sum  of  money  so  by  him  lent  to  tl»  said  B.  F.  as  aforesdAji  wherdby 
the  said  writing  of  the  said  C*D.  so  delivered  to  the  sJi  6.  H.  be- 
came and  was  whoUy  discharged,  annulled,  and  vacated;  and  so  the 
said  CD.  saith,  that  the  said  writing  is  not  his  deed,  and  of  this  he 
puts  himself  on  the  country,  &c  (y) 

[Igt,  ^on  est  factum.  9ndt  amd  f&r  a  further  plea,  ^c  anenari 
turn,  as  aatf,  510.3— -BecaMse  ^^  ^7^  ^^  ^^  ^^  writing  in  the  said 
disclaration  mentioned,  was  obtained  *from  the  said  CD.  by  the  said 
A.  B.  (and  others  in  collusion  with  him)  by  fraud>i^vin,  and  misrepre- 
sentation, tliat  is  to  say,  by  the  ibid  A.  B.  (and  oUiers  in  collusion  with 
him)  falsely  and  fraudulently  representing  to  the  said  C  D.  that,  8bc 
[here  state  Hie  fraudulent  msrepreaeiMtiom^  and  thatihe  deed.was 
executed  in  confidence  of  each  represeutaHeaat  and  eomekde  as  /oi- 
fetrs.'-— ]  to  wit^  at,  &x;.  aforesaid,  wherefore  he  the  sud  C  D.  suth, 
that  the  said  writii^  in  the  said  declaration  mentioned,  was  and^b 
void  in  law,  ^d  this  he  the  said  C  D.  is  ready  to  verify,  whereforejie 
prays  judgment  if  he  ought  to  be  chaigod  with  the  said  debt,  by  virtoe 
of  die  said  wj;iting,  &c.  {Md  a  plea  of  fraud  and  coirin  gen^ndhfy 
omitting  the  statement  ef  the  partieuiar  mierepreeet^atiooBi.'] 


jivnsfM  (a).      [Ist  General  issue,  nan  est  factum,  as  ante,  506.    Siflf ,  and  for 
l8t.  Menace  a  farther  plea,  Sfc,  onerari  non,  as  ante,  SIO.]— Beoause  he  says  tfiat 
the  said  A.  B.  just  before  the  making  of  the  said  writing  in  the  said 


to  kill. 


(jf)  As  to  thi«  conoluiion,  see  ante,        0*=}  Fhaid  m  a  defence  at  Imt.  2  T. 
510.  a.  9.  and  Raft.  S«t.  181.  b.  182.  a    R.  765.  3  T.  R.  438. 
Co.  £nt.  145.  b.  (o)8eeCom.iMi.PleadBr.i^.V.19. 


r 


IN  BEBT.  gg3 

dedanriMD  menfioned,  to  wit»  on  the  said  — «->  day  of  -^.•'i— ^  A.  D.     mnoM, 

■  ^  irfareaaid,  at,  &c«  aforesaid,  menaeed  and  threatened  the  life  of 
faim.^  said  CIX  unless  he  the  said  CD.  wooM  make  and  seij,and 
as  his  act  aad  deed  ftelirer  the  said  writing  in  die  said  decIaratiNt 
mentioned;  and  the  sttd  C.  D.  did  thereupon  dien  and  there,  bj  rea^ 
son  and  in  conseqwcnce  ai  such  menaces  and  threats,  and  in  fear  and 
apprehension  thereof,  make  and  seal*,  and  us  his  act  uid  deed  deliver 
the  ssafl  writing.  And  this,  fcc.  [^ConcludB  untk  a  veriJUttHon^  and 
emtrari  turn,  as  amie,  510.] 

[jAfidfor  a  farther  pba,  hy  leave,  i^c.  omrmri  mm,  ag  antet  510.3—  %d,  Batteiy 
Because  he  says  that  the  said  A.  B^^just  before  t&e  making  of  the  said  oftSS^* 
writing  in  the  said  declaration  mentioned,  to  Mt,  on  the  said  «i«— .  tMittery^  &c. 

4ay  of  — — ^  A*  Dl ^  aforesaid,  at,  Cib*  aforesaid,  assaulted,  beat, 

bruised,  and  wounded  the  said  CD.  and  then  and  there  menaced  and 
threatened  furttier  io  beat,  bndse,  and  wound  him  the  said  C«]X  un* 
lesa  he  Hie'lidd  C»  D.  would  make,  and  seal,  *and  as  his  act  and  deed  [*513J 
deifver  the  said  writing  in  the  said  declaratimi  mentioned,  and  the 
said  C.  D.  did  thereupon  then  and  there,  for  and  thfoi^  fear  and  ap- 
prehension of  losing  his  life,  on  that  occasion  make  and  seal,  and  as 
hk  act  and  deed  deliver  the  same  writing.  And  this,  Ilc  {^Conclude 
as  in  the  but  phuh\ 

{^ChwMnentemeiit  m  in  the  Uut  plea,'^ — Because  he  says  that  the  &d,  Battery 
said  A..B.  just  before  the  making  of  the  said  writing  in  tiie  said  de- JJJ^^^''^ 

claratkon  menti<(ned,  to  wit,  on  the  — —  day  if ,  A.  D.  — r^, 

aforesaid,  &t,  &c.  aforesaid,  assaulted,  neat,  bruised,  and  wounded  the 
said  C.  Di,  and  also  then  and  there  menaced  and  threatened  further 
to  beat, bruise,  and  wound  him  4he  said  C.  D. unless  he  the  said  CD. 
would  make  and  seal,  and  as  his  act  and  deed  deliver  the  said  writ- 
ing in  the  daid  declaration  mentioned.  And  the  said*  C  D.  did  then 
and  there,  by  reason  ahd  in  consequence  of  the  premises  in  this  plea 
mentioned,  and  for  fear  of  further  wounding  and  of  mayhem,  v^d  on 
no  other  account  whatsoever,  make  and  seal,  and  as  his  act  and  dee4 
deliver  ^  said  writing.  And  this,  &c.  [Cenchide  as  in  the  last  frtr 
cedent^ 

SiCcmwmcemmt  as  in  tiu  last  jrfeo.}— Because  he  says  that  he  the  ^»  Barew 
daid  C  D.  at  the  time  dt  making  of  the  said  writing,  to  wit,  on  tiie  said  meat  (^). 
day  of ,  A.D.  — >  aforesaii^  at,  &c  was  unlawfully  im- 


'(ft)  Theimpmonment  must  hire  beonutdawM,  <rr  it  would  be  no  duress. 
2  Inst.  482r 


A 


^g4(  v^kn  tff  BA& 

9VKS9S*  prisoned  by  th^  said  A.  B.  and  o^rs  in  colhttion  with  him,  uhI  then 
and  there  detained  in  prison,  until  bj  the  force  ttid  ^treea  of  im- 
prisonment of  him  the  said  C.  D.  he  made  the  said  writing,  uid.d^ 
liyered  the  same  to  the  said  A.  B.  as  his  deed.  ,ABd  tlu«»  &€•  [Otm- 
elude  as  in  the  last  ptteed$nt  Jk  plea^iat  tte  deed  wob  oUmimd  ty 
fraud  and  covin-woM  added^  as  ante,  51£.3 

tnfiAcy^  ats.  [lOnerari  no%  as  ante,  510.]— Because  he  says  that tette 
debt  on  bond  A.  B.  J  said  C.  D.  at  the  time  of  the  making  of  dte  said  writii^  was 
®'  [flf//^*  an  infant  within  the  age  of  twenty-one  *year8,  to  wit,  of  the  age  of 

years,  to  wit,  at,  &c.  aforesaid.    And  this,  &G.  [^Ccmdnde  witha 

verification  and  onerari  mm,  as  an^,  510.3  *    ' 

The  like  to    C.  D.l  ^^  ^  .  .       .      . 

debtonaun-  ats.  KyOnetari  non,  as  ante,  51 0.j— 'Because  he  says  that  he  tile 
pie  contract  A.  B.  J  said  C.  D.  at  the  time  of  the  making  of  the  Mid  supposed  con- 

tracts  in  the  said  declaration  mendoned,  was  an  infimt  within  the  age 

of  twenty-one  years,  to  wit,  of  the  age  of  —  years,  to  wit,  at,  te. 

aforesaid,  and  this,  &c.  {^Concluds  with  a  verificaHim,  as  onfe,  47t>, 

sixth  precedent.'] 

COTERTmE.  C.  D.l 

Coverture  to   ats.   l[Owerari  non,  as  ante,  510f]-^Becatt8e  she  saitfa  that  at  the 
^ebtonbond,  A.  B.  J  time  of  the  making  of  the  said  writing,  ihe  was  and  still  is 
^'  » *     ^^'  the  wife  of  one  E.  F.  to  wit,  at,  &c.  aforesaid.    And  this,  &c  [Ciwi- 
clude  with  a  verification  and  onerari  non,  as  anJte,  510.] 

The  like  to    C.  D.l 

debt  on  ats.   \  {.^cti^  nan,  fts'  ante,  509.] — ^Because  she  says,  that  she  the  said 

tJ»S^(/r'   ^'  ®^  ^'  ^'  *^  ^^  **^®  ^^  *^  making  of  the  said  supposed  contracts, 
was  and  sdll  is  the  wife  of  one  E.  F.  to  wit,  at,  &c.  aforesaid.    And 


(c)  See  the  precedents,  Rast  Ent  fimcy  might  J>e  given  in  evidence,  on- 
163.  a.  Bro.  Red.  176.  If  the  defendant  dcr  the  general  issue,  but  it  is  most 
be  sHU  an  infont,  he  must' plead  by  advisable  to  plead  it,  ante,  472,  * 
guardian,  and  not  by  attorney,  ante,  (<?)  See  the  notes  to  the  precedent, 
472,  n.  d.  fn  an  action  upoii  a  deed  ante,  472.  Com.  Dig.  Pleader,  2  W. 
infancy  most  be  pleaded  specially.  3  21.  if  tiie  defendant  be  Hill  a  feme 
Borr.  It05.  Com.  Big.  tit  Pleader,  covert,  die  must  plead  in  penon,  aad 
2.  W.  22.  but  in  asaxmpnt  it  may  be  not  by  attorney,  ante,  472.  n.  i  Co- 
giren  in  evidence  under  the  general  verture  may  be  ^either  pleaded  ape- 
issue,  ante,  472.  daily,  or  may  be  given  in  evidence 

(if)  See  the  note  to  the  last  prece-  under  the  generd  issue,  non  est  &c* 

dent,  and  the  precedents  BastEnt  tum,  3  Burr.  1805.  12  Mod.  101.3  8tr. 

163.  a.  Co.  Ent.  125.  b.— Bro.  Red.  200.  1 104.  Com.  Dig.  Pleader,  2  W.  18. 

—7  Wentw.  Index,  577, 8.  In  debt  on  (/)  8ee  the  not^  to  the  last  pie^ 

ample  contract,  it  shoidd  seem  ttatio-  oedenU  ; 


» 
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*     .  ' 

tlib,  &c.  {^Conclude  with  a  veriJUaHtnif  as  ttnU,  510,  sixth  prece^     vmrnt. 
.    ient.'] 

« 
iF^rU  pUa^  nmt  estfactum,  after  craving  oyer  of  the  bond  and  y«^  ^t-m^ 
comHtian^  as  amte^  508.    9md  plea^  by  leave,  S^c.  and  *(merari  non^  as  (^y 
ante,  510.]— Because  he  saith  that  before  the  making  the  said  writinf;      [*^^^ 
in  the  said  declaration  mentioned,  to  wit,  on  the  said  — «*  daj  of 
— ,  A.  D.  — — *,  aforesaid,  at,  fcc.  aforesaid,  it  was  corruptl j,  and 
against  the  form  of  the  statute  in  that  case  made  and  provided  {h\ 
agreed  by  and  between  the  said  A.  B.  and  the  said  C.  D^  that  the  said 
A.  B.  sHbuid  l^d  and  advance  unto  the  said  C.  D.  the  sum  of  i£46,  of 
lawful  money  of  Great  Britain,  and  that  the  said  A  B.  should  forbear 

.    %nd  give  day  of  payment  .thereof  to  the  said  C.  D.  until  and  upon  tlie 

—  day  of ^  A  D.  — ^— » then  next  ensuing,  and  that  the  said 

C.  D.  for  the  loan  of  Ihe  said  sum  of  |g46,  and  for  giving  day  of  pay- 
ment thereof,  as  aforesaid^  ftr  the  time  aforesaid,  should  give  and 
pay  to  the  said  A.B.  on  the  said  -^ — daypf  •^— ,  AD,  i— ,afore- 
said»  then  nei^t,  ensuing,  the  sum  oj^  £4,  of  like  lawful  money,  making 
together,  with  the  said  sum  of  i^46,  so  to  be  lent  and  adv^ced  by  the 
said  A  R  to  the  said  C.  D.  as  aforasaid,  the  said  sum  of  |g50,  in  the 

•    said  condition  mentioned,  and  also  that  the  said  C  D.  should  pay  to  ** 

the  said  A  B,  interest  on  the  said  sum  of  ig50,  from  the  — ^  day  of 

^  A  D.  -^— .,  aforesaid,  until  the  time  of  the  payment  pf  the  said 

sum  of  £50,  in  the  said  condition  mentioned,  and  that  for  securing  the 

payment  of  the  said  sum  of  £50,  with  interest  for  the  same  as  afore- 

.  said  to  the  said  A  B,  he  the  said  C.  D.  should  make  and  $e.al,  and  as 
his  act  and  deed  deliver  to  tlie  said  A  B.  a  certain  writing  obligatory, 
and  should  thereby  bind  himself  in  the  penal  sum  of  ^glOO,  condi- 
tioned for  the  payment  of  the  said  sum  of  ^50,  by  him  the  said  C.  D. 

unto  the  said  A  B^.o^  tfa|B  said day  of ^  A  D. ,  afoi*e- 

siEud,  then  next  ensuing,  with  interest  for  ti>e  said  sum  of  £50,  in  the 
inean  lime,  as  aforesaid,  to  be  paid  quarteriy,  to  wit,  at,  &c.  aforc^id. 
And  the  said  C.  B.  in  fact  fiirther  saith,  that  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement  so  made  as  aforesaid,  the  said  A.B* 

afterwards,  *to  wit,  on  the  said  — —  day  of ,  A.  D. ,  aforesaid,      [*51(5] 

to  wit,  at,  &c.  aforesaid,  Ifent  and  advanced  to  the  said  C.  D.  the  said  sum 
of  £46,  and  that  for  the/ieGuring  the  repayment  thereof^  togelfcer  with 
the  said  sumoiC  jdLJ!i^4o  be  paid  aiMl  given  to  tlie  said  A.B.  as  afare*- 


(^)  Aa  to  this  plea  in  geoem],  see  to  631.   llxe  usurious  agreement  must 

Com.  Qig.  Pleader,  2  W.  23. — 1  Saund.  be  slated  precisely  according  to  tbe 

395.  a.  b.  and  tbe  precedentts,  2  Rich,  facts.  3  T.  B.  538. 

C.  P.  35.  ^.  indexed  in  7  Wentw.  628  (A)  12  Ann. st.  2.  c  10, 


^wmmx.'  Mid,  for  the  purpoaB  tfiftredaidy  on  the  said  — —  day  of  — ^  A.D. 
«....«^,  aforesaid,  then  next  ensuing,  with  interest  in  th^  mean  time,  as 
^  afnnesaid,  to  be  paid  quarterlj,  as  well  for  the  said  sum  of  i£46,  ao  lest 
and  advanced  as  aforea^,  aafor  the  said  sumof  J4»ao  to4i«|^eiiand 
paid,  to  the  said  A.  B«  as  aforesaid,  for  the  purpose  aforesaid,  nakaiig 
together  the  sum  of  jg50,  as  aforesaid,  he  the  said  C*D.  in  further 
^rsuaoce  of  the  said  corrupt  and  unlawful  a^eenait,  then  aai  there, 
to  wit,  on  tt#  said  —  day  of  — — ^  A.  D.  — -^  aforesaid,  at,  tuc. 
'  aforesaid,  made  and  sealed,  and  as  his^act  and  deeddeEvered  to  the 
said  A.  B.  the  said  writing  in  the  said  declaration  mentioned,  and  the 
said  A.  B.  then  and  there  accepted  and  received  the  said  wiidig  witb 
the  said  condition  thereunder  written,  of  and  from  him  the  aaid  CD. 
m  pursuance  of  the  said  corrupt  and  mslawinl  agRMnent.  and  for  the 
purpose  afereaaH  And  the  said  C.  IX  avers,  that  the  said  sum  of  ^£4, 
80  as  aforesaid  agreed  to  be  ^veiv  and  paid  to  the  aaid  A.B*  for  the 
purpose  aforesaid,  and  the  interest  of  the  said  sum  of  £50,  so  reserved 
and  made  payable  to  the  bM  A.  B.  by  the  said  condition  of  the  aaid 
Wiitiqg  as  aforesaid,  exceeds  the  rate  of  £5,  for  the  forbeariiq;  and 
givfaig  day  of  payofMut  of  jglOO,  for  one  year,  contrary  io  the  form  of 
thestatutek  such  case  madeand  pMvidod,  by  qieans  whereof, and  hf 
force  of  the  said  statute,  the  said  writmg  was  and  is  wholly  void  in 
law.  And  thia»  iGC  [Ckmclude  with  a  veriJicaHonf  and  onerori  non, 
as  anto,  510.3 

p|i     ^1       i  rf'     T\  ^ 

debt  or  ats.  *  >  -^Jid  the  said  C.  D.  by  E.  F.  his  attorney,  comes  and  defends 

"  JwS*r?^^'  ^      -*  ***®>^*^'*S  *^^  injory*  when,  &c.  and  as  to  tire  said  sevetd 

1*517]     sums  of  money  in  the  said  declaration  ^mentioned,  and  thereby  de- 

manded,  except  as  to  the  sum  of  £— %  (the  sum  tenderetf)  parcel  there* 

o^  says  that  he  does  not  owe  the  same  or  any  j>art  thereof  to  the  said 

A.  B.  in  manner  and  form  as  the  said  A.  &  htctik  above  thereof 

•^  oomplained  against  him,  and  of  this  he  puts  himself  upon  the  eonn^, 

ficc    And  as  to  the  said  sum  ot  £ ,  parcel  of  the  said  several 

«ims  of  money  in  the  said  declaration  mentioned,  the  said  C.  D.  sa^^ 
•  that  the  said  A.B.  ought  not  to  have  or  maintain  his  aforesaid  action 
€iereof  against  him  to  recover  any  damages  by  reason  of  die  non-pay- 
ment of  the  said  sum  of  £ 1  parcel,  &c«  because  be  says,  that  he 

ihe  «id  C.  D.  at  ^  time  when  the  ssud  sum  of  £  ■  ,  parcel,  fcc. 
fcoflUtte  dtte  and  payable  from  him  the  said  C.D.ta  ike  said  A.  B.  was 
and  from  thence  hitherto  hath  been  and  still  is  ready  to  pay  to  flie 


(0  See  iht  precedent  in  assulftpnt.  Com.  Dig.  IHeader,  3  W.  28.  and  the 
ante,  4f9, 480.  As  to  the  fbrm  of  this  precedents  indexed  in  7  Wentw.  iT^ 
pies  in  debt,  wst  1  Saond.  33.  n.  2.    7, 8.  ^  . 
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said  A.  B.  the  said  sttm  of  £ ^  parcel,  &c.  to  wif,  at,  &c.  afore-    rims* 

»aid,  and  that  after  tlie  time  when  the  said  wiob  of  ^— ^,  parcel* 

&c.  became  due  and  payable,  and  before  the  exhibiting  of  the  bill  of 
the  said  A.  B.  in  this  behalf,  {or  if  in  C^P.^rby  original^  "  before  the 
commencetnent  of  this  stdt/')  to  wit,  on,  &c.  {state  the  tender  andpro" 
fert  in  curiamy  as  in  assumpsit^  ante,  480.)  And  this  he  is  ready  t» 
verify,  wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to  recover 
any  damages  by  reason  of  the  non-payment  of  tlie  said  sum  of 
jg ^  parcel,  &c. 

C.  D.l^ 

ata.    >  \jActio  non,  after  craving  oyer,  as  ante,  508,  9.] — ^Because  he     wr^np . 

A,  B.  J  says,  that  at  the  time  of  the  exliibiting  the  bill  of  the  said  A.  ^l^^  ^ 

B.  against  him  the  said  C.  IX  in  *this  behalf,  {or  if  in  C.  P.  or  by  ort*  bond  (ib^ 
not,  *'  at  the  time  of  the  commencement  of  this  suit,'*)  there  was  due      l*^^^^   ■ 
and  owing  from  the  said  C.  D.  to  the  said  A.  B  upon  the  said  writing  *   ' 
obligatory,  by  the  said  condition  thereof,  for  the  principal  and  inter- 
est in  the  said  condition  mentioned,  a  certain  sum  of  money,  to  wit,     ^ 

the  sum  of  gf — ^  to  wit,  at,  ficc.  aforesaid.  And  the  said  C.  D.  forther 
says,  that  the  said  A.  B.  before  and  at  the  ^me  of  the  exhibiting  of 
the  said  bill,  {or  if  in  C.  P.  or  by  original,  **  before  and  at  the  time 
of  the  commencement  of  this  suit,")  was  and  still  is  indebted  to  liim 
the  said  €.  D.  in  a  much  larger  sum  of  money  than  the  money  so  due 
and  owing  from  the  said  C.  D.  to  the  said  A.  B.  upon  the  said  writing 
obligatory,  that  is  to  say,  in  the  sum  of  ^g-: — ,  for,  &c.  {here  state  the 
subject  matter  of  set-off  as  in  assumpsit,  491  to  497,)  which  said  sum 
of  money  so  due  and  owing  from  the  said  A.  B.  to  tlie  said  C.  D.  is  . 
wholly  unpaid,  and  exceeds  the  money  so  due  and  owing  from  the  ^ 
'said  C.  D.  to  the  said  A.  B.  by  virtue  of  the  said  condition  of  the  said 
writing  obligatory,  and  which  said  sum  of  money  so  due  and  owing 
from  the  said  A.  B.  to  the  said  C.  D.  as  aforesaid,  or  so  much  thereof 
as  shall  be  necessary  in  this  behalf,  he  the  said  C.  D.  is  ready  and  will-  * 

ing,  and  offers  to  set  off  and  allow  against  the  said  sum  of  money,  so 
remailfing  due  and  payable  by  the  condition  of  the  said  writing  obli-  '   , 


ik)  See  the  precedents,  7  Wentw.  is  entitled  to  setoff  any  cross  demand. 

589,  590,  591,  &c.    When  either  of  6  T.  R  460.  and  the  sum  is  travem^ 

,  the  debts  accrued  by  reason  of  a  pe-  ble,  though  laid  under  a  scilicit,  id. 

nalty  the  debt  intended  to  be  set  off  ibid.  3.  T.  R.  65,  ante.  Vol.  1.  Index, 

'  must  be  pleatled,  and  the  defendant  tit.  Set-Off,  see  the  precedents  in- 

cannot  give  notice  of  set-off.  8  Geo.  dexed,  7  Weniw.  589,  590,  591,  &c. 

2.  c.  4.  ».  5.  and  by  the  same  statute,  .  The  plea  of  set-off  to  debt  on  simple 

in  a  plea  of  set-off  to  an  action  on  a  contract  resembles  those  in  assiunpsit, 

bond,  the  defendant  must  set  forth  the  ante^  491  to  497. 
.  sum  jNMy  due  on  the  bond  bef9re  he 


*i 


*    » 
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um<»n.  g&torj,  acGoi€ing  to  the  fiorm  of  the  statute  in  ^ich  case  inade;And 
provided.  And  this,  4qc.  [^Conclude  with  a  verification^  as  ante^ 
470,  sijetk  precedent.'] 

BAmiTPT.      ^Sge  im^  475^  n.  o.— To  debt  on  bond  or  other  gpectaltj  brou^it  in 

Bankruptcy  ^®  name  of  a  bankrupt,  as  there  is  no  general  is8««,  it  is  necessarj 

of  plaintifT.    to  plead  his  iMmkniptcj  specially,  and  tlie  defendant  canaot^gtve  it  is 

evidence  tinder  the  general  issue,  non  est  factum*  m  in  tBaamput,9ee 

ante,  475.  n.  u.    The  form  of  the  plea  is  in  7  Wentw.  414.  as  to  this 

plea,  see  1  T.  iR.  619.    5  Bos.  S[  Put.  40.  and  ante,  475. 

Statute  of  11-     The  plea  of  the  statute  of  limitations  to  debt  on  simple  confrac^ 
^'      is  similar  to  the  plea  of  actio  non  accrevit  in  asaumpsi^  as  ante*  499. 
[*519]     As  to  pleading  the  statute  in  debt,  ^see  ante.  Vol.  i.  Index  tit  Limita- 
tion, {ind  1  SauTid.  283.  note  2.  35.  280.    '£o  debt  on  specialty,  there 
is  no  plea  of  the  statute  of  limitations,  though  after  the  lapsi  of 
*      twenty  years,  or  even  less,  payment  will  in  general  be  presumed  of  a 
money  bond,  provided  the  defendant  plead,  solvit  ad,  or  post  ilieai, «« 
posty  5£1,  ^  see  Tubf  jrPractice,  dd  edit  1 9  to  23.    1  Campb.  ftl7. 
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The  pleas  by  executors  in  debt  so  much  resemble  those  in  assumpsit 
that  it  may  be  suAcient  to  refer  to  the  precedents,  ante  49ft,to  507. 
The  following  precedent  will  shew  that  the  principal  difference  be- 
tween the  pleadings  in  assumpsit  and  debt  is  that  in  the  latter  the  word 
*'  debt^  is  adopted  instead  of  "  damages,^  and  see  the  numerous  prf»- 
cedents  indexed  in  7  Wentw.  596  to  603.    Com.  Dig*  Fleader,  2  A  S, 

Plene  adan-  \J3ame  as  in  the  precedent  in  assumpsit,  ante,  500,  to  the  asterisk, 
nisttavit.  ^^  ^^^  ^^  follows : — ]  Whereby  he  could  or  might  pay  or  satisfy 
the  debt  aforesaid,  or  anj  part  thereof.  And  &is,  &c.  (Concbtde 
with  a  verijtcatiQn,  as  ante,  470,  sixth  precedent.)  The  notes  to  the 
precedent  ante,  500,  are  here  also  applicable,  and  see  also  Com.  Dig. 
f  leader,  2  D.  9.  To  debt  oh  simple  contract  or  on  bond  or  ottierspe- 
«  ^ialty,  this  general  plea  is  sufficient,  bat  it  has  been  decided,  that  to 

debt  upon  a  record  it  must  be  shewn  in  the  plea  how  the  defendant 
administered,  see  1  Ld.  Bjaym.  3.    Aleyn,  48.  sed  quaere. 

Plane  «d]^-  [dctio  non,  as  avte,  469,  first  precedent  to  t!ie  asterisk.']  Because 
^ioti^^of  **^  saith,  that  after  the  death  of  the  said  E.  F.  and  before  the  said  C.  D. 
the  bond  (Q.  had  any  notice  of  the  said  writing  obligatory  in  the  said  declaration 

— ^ . ■         ■  ■     ' — .     "■■   '  ■   1 

(/)  This  plea  is  sometimes  adopted,    n'lstration  of  tlic  assets  will  in 
but  the  general  plea  of  plene  adminis-    suffice. 
iK^Tit  putting  in  J86ue»  the  due  acUni- 


r 
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m^ntiimed,  to  wit,  on,  &e.  at,  &c.  afof^sald,  ht  tfae  sttid  C^  had  fully    to  boitm; 

administered  aU  and  singular  the  goods  and  dttiltels,  which  werfe  of 

the  said  E.  P.  deceased,  at  ^e  time  of  his  death,  *and  which  have  ever      [*520]  - 

come  to  his  hands  to  be  administered ;  and  that  he  hath  not,  nor  had 

lie  at  the  time  when  he  first  had  notice  of  the  said  writing  obligatorj, 

or  at  an  J  time  afterwards,  any  goods  or  chattels,  which  were  of  the 

said  B.  F.  deceased,  at  the  time  of  his  death,  in  the  hands  of  him  the* 

saitf  C.  D,  as  eleotttor  as  aforesaid,  to  be  administered.    And  this, 

ftc.    [^Coneivde  with  a  verificatum,  as  anie,  470,  sixth  precedent.'] 

ats.    V  And  the  said  C.  D.  by  E.F.  who  is  admitted  by  the  court  ofParoldemur- 
A.  B, J  our  siud  lord  the  king  here,  as  guardian  (n)  of  the  said  C.  D. foJthw(ilo. 
to  defend  for  the  said  C.  B.  who  is  an  infant  under  4ie  age  of  21 
years,  comes'  and  defends  the  wrong  and  injury,  when,  &c  and  says 
that  he  the  said  C.  IX  is  within  the  age  of  twenty-one  years,  to  wit,  of  >. 
the  age  of  — .  years,  to  wit,  at,  &c.  afor^aid,  and  this  he  is  ready  to 
verify,  wherefore  he  does  not  suppose  that  during  his  minori'fy  he 
OQght  to  answer  the  said  A.  B.  in  his  said  plea,  and  he  prays  that  the 
aaid  parol  may  demur,  until  the  flail  age  of  him  the  said  C.  B.  &c. 

[Onerari  non,  «s  ante,  510.]    Because  he  saith  that  he  Ae  said  C.  Wen  ner  de- 
^D.  hath  not,  nor  at  the  time  of  the  exhibiting  the  biU  of  the  said  A.  B.  (^  j  "*  ^^  ^^'""^ 
in  this  behalf,  (or  if  in  C.  P.  or  hy  original^  "  at  Hfe,  time  of  the  com- 
ttuncement  of  this  suit,")  nor  at  any  time  before  or  since,  had  any  ^ 

Itods,  tenements  *or  hereditaments  by  descent  from  his  said  father      L*^!] 
for  brother,  Sfc.  according  to  the  fact),  in  fee-simple,  and  tliis  he  is 
ready  to  verify^  wherefore  he  prays  judgment,  if  he  as  son  (or  hro" 
tker,  4^.)' and  heir  of  the  said  G.  H.  deceased,  ought  to  be  charged 
with  the  said  debt;  by  virtue  of  the  said  writing  obligatory. 


(m)    See  the  precedents,  4  East,  where  he  has  no  assets,  or  he  will  be 

4S5i — ^1  Wentw.  43.    As  to  the  law,  liable  personally  to  the  amount  of  fbe 

Bm.  Ab.  tit.  Infancy,  L.  Com.  Di^.  tit.  debt,  3  T.  R.  685.  see  a  plea  of  re- 

Ei^t,  D.  and  tit  Pleader,  3  E.  3.  tainer  by  an  heir,  1  T.  R.  454.    As  to 

An  inlant  devisee  cannot  pmy  the  pa-  what  are  assets  by  descent,  see  ante, 

isK  to  demur,  4  EmL  485.  159.  n.  w.  and  Selwyn^s  Ni.  Pri.  523. 

(n)  This  is  necessary,  ante,  513,  4.  n.  65.    2  Saund.  7.    As  to  the  plea  o£ 

(o)  See  the  precedents  indexed  in  rien  per  descent  prxter  a  term  for 

T  Wentw.  603,  4.  Rast.  £nt.  172.  and  fife  or  years,  2  Saund.  7.  n.  4.  1  Salk. 

•a  to  the  pkas  in  general  by  an  heir,  354.  2  Wlls.  49.    See  a  precedent  of 

3  SatUMi  7.  n.  4.-^oni.  Dig.  Pleader,  lieii  per  descent  praeter  a  rectory,  6tc. 

9  B.  3.— -Bac.  Mb.  tit  Heir,  F.  '  The  Bttlt.  Ent  172.  b.--l  Lil.  Ent  180. 
heii^  nuat  ^tead  rien   per   descent 


• 


^ 
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B03n>B. 


i 


Mlgw  Beparts,  214.    4T.R.  588,  9.    2  Hen.  Bla.  280.    3  T.  1L599. 

to  debt  on     If  ^  consideration  of  the  annuity  does  not  appear  on  the  face  of  the. 

h"^^  previous  pleadings,  it  must  be  alleged  in  ail  these  pleas  that  the  con- 
sideration was  pecuniary,  7  East  529.  Care  must  be  taken  to  point 
out  in  the  plea  the  objection  either  to  the  deed  or  to  the  memorial,  ^ 
that  in  the  subsequent  pleadings  there  may  be  no  departure;  thus  in 
4T.R,  585.  and  2  Hen.  Bla.  2^0.  where  to  an  action  of  debt  on  a  bond 
given  to  secure  an  annuity,  the  defendant  pleaded  that  no  such  wemo^ 
rial  was  enrolled,  as  required  by  the  statute,  and  the  replication  stated 
that  a  memorial  was  enrolled  containing  the  particulars  which  the  sta^ 
tute  directs,  and  the  rejoinder  alleged  that  the  memorial  in  the  repli* 
cation  mentioned  did  not  truly  set  forth  ilie  consideration  on  which 
the  annuity  was  granted ;  it  was  held  that  this  was  clearly  a  departure 

from  the  plea,  see  also  2  Saund.  183  to  188.;  but  see  11  East  188. 

W 

DK  AmairaA.  *  *r^c^io  non,  after  craving  oyer  of  the  bond  and  condition,  for  the 
TioK  BoiriM.  p^fQjffnance  of  award,  as  ante,  508,  9.1  Because  he  says  &at  the 
miule  ^fy       said  arbitrators  named  in  the  said  condition,  did  not,  nor  did  any  two 

[•524]      of  them  on  or  before  tlie  said  — r-  day  of ,  A.  D.  — r — ,  mentioned 

in  the  said  condition,  make  any  award  in  writing  under  their  handst 
or  the  hands  e{  any  two  of  them,  of  and  concerning  the  premises  in 
the  said  condition  mentioned  and  so  referred  as  aforesaid,  ready  to 
be  delivered  to  the  said  parties  in  difference.  And  this,  &€•  [,Cq»' 
elude  with  a  verification,  as  ante,  470,  siacth  precedent,'] 

Plea  settinip       \^Jlctio  non,  after  craving  oyer  of  tlie  bond  and  condition,  as  anUg 
wid  stating    ^^^'  ^0    Because  he  says,  after  tlie  making  of  the  sa^dl  writing  obli- 

plaintiif 's      gatory,  and  before  the  said day  of       ,  A.  D.         >,  in  the  said 

fiw^ance  of  c^'*<^*^<>'^  mentioned,  to  wit,  on  the day  of ,  A.  D. ^  at, 

a  condition-  &c.  aforesaid,  the  said  G.  H.  and  J.  K.  did  make  their  award  in  wri^ 
?tt)^  ^"^  *^S  "i)^cr  their  respective  hands,  of  and  concerning  the  premises  in 
the  said  condition  mentioned,  and  so  referred  to  them  as  aforesaid, 
and  ready  to  be  delivered  to  the  said  parties  in  difference,  and  did 
thereby  award,  arbitrate,  and  determine,  that,  &c.  [here  set  forth  the 
whole  of  the  award  mtlwut  the  recitals,  and  which  award  direUei 


(t)    See  the  precedents,  2  Saund.  whole,  and  the  rejoinder  will  not  be 

184.  1  Saund.  63, 165.    This  pica  will  a  departure,  11  East  188.  but  see  4 

suffice  where  there  was  an  award  in  T.  R.  538.    But  the   better  course 

fact  but  not  according  to  the  submis-  seems  at  least  to  add  a  plea  Mtting 

aion,  and  therefore  if  the  plaintiff  re-  out  tlie  defective  award.    Aa  to^the 

ply,  setting  out  an  award  partiaBy,  the  replication,  see  2  Saund.  62.  b. 

defendant  may  i^join,  setting  out  the  (v)  See  precedent,  13  Ewt  23. 
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thiftM0Mjf  to  peff^miian  act  which  canfftitiit^  a  condition  yi'ece-  toarbitra- 
(1^3  as  bjrthe  siod  aWard,  reference  being  thereunto  had,  will  more  "°*  ^''^''^ 
fuUj  sppear,  which  said  matters  above  recited  are  tiie  wliole  of  the 
matters  by  the  saiil"award  directed  to  be  peffbrmed  by  the  said  A.  B} 
aft^  C  D.  respectiv^.    And  the  said  C:  D.  in  fact  saith,  that  he  the 
wm  C.  t).  at  tfae-day-iit  the  said  awanl  in  that  tiehidf  directed,  to  wit» 
tm  the  aud  — —  day  of     '   v  A.  D.  — — .,  in  the  said  award  mention- 
ed»  to  wit,  at,  fite.  aftr^aald,  requested  the  siid  *A.  B.  to,  &c*  {to  per*'     [*5t5] 
fbrm  theitetby  the  award  directed  to  be  dame  by  the  plaintiff,)  and  to 
perfemf  the  sdA  award  in  alt  things  on  his  part  aAd  behaif  to  be  per- 
formed, aJMhe  the  said  C.  D«  was  then  and  there  ready  and  willing, 
an#fBlfere<fto  the  said  A.  B.  to  peiform  the  said  award  in  all  things  on 
kk  pait  to  be  pi»fbrmed  and  fulfilled,  if  he  the  stud  A.  B.  would  per*     « . 
Mrai  Ihe'said  ftWuti  in  the  several  matters  and  things  directed  to  be 
perfhmed  by  him  Ae  said  A.  B. ;  but  the  said  A.  B.  then  and  there 
whifij  refitsed  to,  &c.  {state  the  plaintiff's  ntm-ferformAnce  of  M« 
ebmittum  preeederA^  and  to  peAbrm  the  said  award  in  the  several 
tBBMxti  wd  things  directed  by  the  s^d  award  to  be  petfcrmed  otf  the 
part  and  behalf  of  him  the  said  A.  B.    And  this,  &c.    \Conthide 
with  a  verifieatumt  as  dn^  470,  sixth  precedent.^ 

4 

'^See  the  precedents  indexed,  7  Wentw.  611,  612.  13  East  S3«-^  OtiMr  pl«» 
Care  must  be  taken  to  state*  with  precision  Uie  ground  .of  defence  in  ^^il^^ 
ttie  ^toa*  If  there  were  an  award  in  fact,  and  the  defendant  reply- bonds,  &c. 
ttpoB  some  defect  therein,  he  should  not  merely  plead  that  no  award 
was  made,  because  he  cannot  under  that  plea  go  into  objections  to  the 
jfWard  in  point  of  law,  4  T.  K  588.  But  see  11  East  188,  ante,  524, 
note  t  So  if  Hie  defendant  rely  upon  the  non-performance  by  tl^ 
pkiintiflr  of  a  condition  precedent,  or  that  the  award*  was  not  ready  f& 
be  delivered,  he  should  plead  those  ikcts  specially,  2  8aund*  183  to 
I8&  1  Sound.  327.  b.  As  to  a  plea  of  performance  generally,  see 
Hie  precedent  and  notes  in  1  Saund.  324.  Partiality  and  improper 
conduct  in  an  arbitrator  in  making  his  award  without  hearing  the  de- 
fendant and  his  witnesses,  cannot  be  pleaded  in  bar  to  an  action  oH 
tlifrbond,  conditioned  for  the  perftnrmance  of  tlie  award,  but  is  only 
■satter  for  application  to  the  equitable  jurisdiction  of  the  court  to  set 
aside  the  awards  neithe*  can  a  paroF agreement  between  the  parties  to 
wave  and  abandon  the  award  be  pleaded  to  such  action,  8  East  344. 
.  1  Saund.  327.  a.  n.  3.  30, 1.    . 

[^Omrari  notij  as  ante,  510.]-^Because  he  says  tiiat  no  writ  or  pro-  to  bul 
•MS  whatsoever^  returnable  in  the  court  of  oar  *said  lord  the  king,  be-  r*^^ 
fore  the  king  himself,  (or  m  C  JP.  "^  in  the  said  court  qfowrsaidlafd 

▼oL-IL  3&  ' 
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TO  BAIL     the  king  of  the  Bench  at  Westminster^)  was  saed  and  prosecuted  bf 
and  at  the  suit  of  the  said  A.  B.  in  the  said  suit  in  the  said 


BOBTDS. 


fio  process 


in 


\  nfoccss 

the  origi.  mentioned.    And  this,  &c«    [Conclude  with  a  verification'  and  om- 


nal  action      ^^i  non,  as  ante,  5 1 0.1 
(x). 

Plea  by  one       [Onerari  nan,  as  ante,  510.]— ^cause  he  saya  fkat  after  the 
that  the  bond  ^°o  ^^  ^  certain  act  of  parliament,  made  and  passed  in  the  twentj-thiid 
was  taken  for  year  of  the  reign  of  the  lord  Henry  the  sixth,  formerly  fcing  of  Eogland, 

▼mu'Slerre-*®^**'®'*^* day  of ,A.D. ^  to  wit,  at,  &c.  afdresaid,  the 

turn  of  writ  said  E.  F.  in  the  said  declaration  of  the  said  A.  B*  named,  waa  atrest- 
^e  ^t^23  ^  ^^  ^^  stiit<»f  the  said  A.  B.  under  colour  of  the  said  «nit,  m  llie 
Hen.  6.  c.  9.  said  declaration  mentioned  by  the  said  6.  H.  who  then  and  there  was 

^^^'        ^     shetiff  of  the  said  county  of ^  and  the  said  EL  F.  was  ioept  ami 

detained  by  the  said  sheriff,  in  the  custody  of  him  the  said  shenft  ^m- 
der  the  colour  ^f  the  said  writ,  and  under  the  said  arrest,  for  want  of 
his  finding  bail  for  his  appearance  before  his  said  majesty,  from  the 

said        ■  day  of ,  A.  D.  — ,  aforesaid,  and  until  after  the  said 

— ->  day  of ,  mentioned  in  the  said  writ,  and  until  be  Uie  siid 

C.  D.  as  bail  or  surety  for  the  said  E.  F.  afterwards  and  afiter  the  n- 

tum  of  the  said  writ,  to  wit,  on  the  *  day  of  — « — ^  A.  D. » 

aforesaid,  at,  &c.  aforesaid,  by  the  said  writing  in  the  jMud  declaration 

mentioned,  bearing  date  the day  of    ■    ,  A.  D.      ■■■,  aforesaid* 

but  in  fact  sealed  by  tlie  said  C.  D.  and>by  him  delivered  as  hia  apt 

and  deed,  on  the  said day  of ,  A.  D.  — — ,  aforesaid*  and  not 

[*5^]  before  the  return  of  tlie  said  *writ,  became  bound  to  the  said  then.ahe- 
riff,  in  the  said  sum  of  gg  ■  »,  under  the  condition  above-mentkm- 
ed,  for  ease  and  favour  to  be  shewn  by  the  said  sheriff  to  the  said  £. 
F.  from  his  said  imprisonment,  and  from  his  deliyerance  therefroHi  to 
be  had  and  obtuhed ;  which  said  writing  the  said  then  .sheriff  then 
and  there  took  of  tlie  said  C.  D.  by  colour  of  his  said  office  of  sheariff 

of  the  said  county  of ,  contrary  to  the  statute  aforesaid,  and 

go  the  said  C.  D.  saith,  that  the  said  writing  so  brought  here  into  cottrt, 
is  void  in  law  by  force  of  tl)e  said  statute*  And  this,  &c.  [Conclude 
avith  a  verification  and  onerari  non,  as  ante,  46^] 


(x)  Seethe  precedents,  Morg.Prec.  dents  of  this  plea  to  set  forth  a  grc^ 

513,  4.  7  Wentw.  613.  part  of  the  statute,  see  lil.  EnL  126. 

(y)  See  precedents  of  pleas  of  ease  Morg.   Prec.   507".  and  other  preoe^ 

and    favour,    Brownl.    Hed.    222.    7  dents,  7  Went.  613*  but  this  is  onne- 

Wentw.  613,  4.  1  Saund.  15.  157.  2  cessar\',  tlie  statute  being  a  public  act» 

Saund.  76.  and  as  to  tliis  plea  in  ge-  2  T.  R.  575.  and  if  it  be  miarecited, 

neral,  see  Com.  Dig.  Pleader,  2  W.  the  mistake  will  be  fatal,  Ld.  Raym. 

25.  1  Saund.  163.  n.  2.  2  Saund.  60.  382.    Dougl.  94,  97.-6  T.  R.  776.—^ 

in  notes.    It  has  been  usual  in  prece-  Wentw.  480.  a.  a. 


^^^^m^t/mm^m^a^^^mtm 


I  [detMimtyOs  anU^  46^Jlr$fpreo8f2Mie.>-*Becni8eht8a.7s  that  the     w  baix. 

sM  Ew^F.  «d  appeartefare  the  lord  the  kiog  at  Weatmmster,  on ^  co  "^t 

ia  theMMiMmditkn  of  Ihe  said  writkig  obligatory  mentioiied  accord-  ad  diem  (z). 

in§;  toAeform  and  effect  of  the  said  conditai;  as  by  the  record  of  the 

said  appeM<»e<^remaliiiiig  ih  the  said  court  of  our  said  iord  the  king 

before  the  king  hMsalf*  ai  Westminater  aiampftdt  more  fully  appears. 

And  this»  &c.  {Ckmclmit  wUk  a  verifi^ion  by  the  record,  as  ante, 

4ro»  seventh  yresedenf] ' 

I 

See  tiie  diftrsitt  precedents  indexed  in  7  Wentip.  6ld»  614.  and  as  other  Pleas.  • 
to  4h0  knr,-£  Cbm.  Big.  Pkader,  2  W.  25-— 8  Sound.  ^  60.  in  notes. 
Tlie  defeariant  may  plead  that  the  sheriff  did  not  assign  Ihe  band  ac- 
ewdiBf  ti^thefcim  of  tlie  staitate»&c.  ZSaund,  6Lb.  what  he  cannot 
pleads  aee  T'seSusfe  148.  ^ 

-#se  the  precedents  of  pleas  in  actions  on  r^levin  bond%  Trou^vutrvx 
Weniw.  &tU-^WiUe3.  5, 6-— lalast  585.  As  these  pleas  do  not  Tery  ■•™'- 
fre^pieblty  occur  in  practice,  it  is  sulScient  to  refer  to  the  abinre  ^ 

precedents. 

■ 

*\_Flrst,  general  issue,  non  est  factum^  after  craving  oyer  of  bond      [*528] 
and  condition,  as  ante,  508, 9.    9nd,  plea,  actio  non,  as  ante,  469,  "^  »A«TA«aT 
third  precei^enf.]— Because  he  says  tliat  the  said  churchwardens  and  ^^^  danmifi- 

Oi^erseers  of  the  poor  of  the  parish  of aforesaid,  at  the  time  of  ca^u^M* 

making  the  said  writing  obligatory,  and  named  in  the  said  condi- 
tion thereof,  and  their  successors  for*  the  time  being,  and  the  inha- 
Maftts  and  parishioners  of  the  said  pariah  of  — ,  at  the  time  of 
iptddUg  the  said  writing  obligatory,  and  mentioned  in  the  said  con- 
dition, and  their  successors  for  the  time  being,  haye  not,  nor  have, 


{x)  See  the  precedents,  5  Wentw.  cient,  but  if,  as  is  frequent,  the  con- 

4rO,  8.  Lil.  £nt.  114.  Brownl.  Red.  dltion  be  for  the  payihent  of  a  sped- 

200.  Replication,  Sec.  1  Taunton.  Rep.  fie  sum  per  week  fbr  the  maintenance 

2.3.   Upon  a  replication  of  nul  tiel  re-  of  the  child,  performance  must  be 

cord,  the  court  wil]  direct  the  day  of  pleaded  specially,  see  1  Bos.  and  Pul. 

the  appearance  in  the  Common  Pleas  638.  640.  n.  a.  b.    1  Saund.  116.  n.  1, 

to  be  entered  in  the  gazer's  book,  1  Care  also  must  be  taken  to  plead  spe- 

Taunt.  23.  cially  in  excuse  of  performance,  for 

(a)  See  the  declaration  on  a  has-  if  the  defendant  plead  non-damnifica^ 

tardy-bond  setting  out  the  condition,  tus,  he  cannot  afterwards  rejoin,  that 

ante,  198.  and  the  precedents  of  pleas,  the  plaintiff  would  not  suffer  him'  to' 

2  Saimd.  81.    7  Wentw.  615,  616.    1  support  the  child,  orthat  the  plmntifT 

Ren.  Bla.  253.  tf  the  concUtion  of  the  was  daAaified  of  his  own  wrong,  as 

bond  be  merely  to  indemnify'   the  such  r^oinder  would  be  a  depar- 

churchwardens,  &c.  this  plea  is  sufB-  tee>  ante».a25.    2  9itia4  83* 


896 

T  BttTAMMY  nor  hath  any  or  either  of  than  at  a&y  dtte  lince  Ak  mifring  of  the 
said  writing  obligatoiy,  hitherto  beea  in  anj  wiiHifr  whatsoeTer  dan- 
nified,  for,  or  bj  rea£OD,  or  meansi  or  oa  account  of  avf  mmtttr, 
cause,  or  thing,  io  the  said  ccmdition  of  the  said  writing  oUiga- 
toiy  meotioned.  And  this,  &c.  [Canclmde  wUkm 
mUe,  4r0,  sijetk  precedent^ 


mm  iwwKxwu     {J^ctio  noKy  t^r  craving  oyer  cf  tke'kGmi 

^  d^I^  ^'^^  508.]— Becaase  he  aajs,  that  the  said  A.B.  hath  not  at  «ij 

dtfiu^^y,    '  ^>»^  nnce  the  making  of  the  said  writing  oUipiteij  ^nd  ooa^tioB 

thoreoC  hitherto  been  in  any  wise  damnified,  bf  reasoii 


of  any  matter,  cause,  or  thing  in  tlie  said  condition  of  the  mi  wtii* 
'  f*539]      ing obligatory  *mentioned.    And  this^  &c.  [Cmjcbttk  with  m  vetifie^^ 
UmUt  a»  ante,  470,  sixth  precedent  J\ 

mmwmufvm  [Atio  notij  $fier  craving  oyer  (d)  of  the  bond  and  e€miiii9m»  md 
'^^^'^  setting  out  the  latter^  as  ante^  508.] — ^Becaase  he  aaith  that  ba  tht 
said  C.  D.  did  (e)  from  time  to  time,  and  at  all  times  after  the  matiflg 
^^  P^-  of  the  siud  writing  obligatory,  and  tlie  daid  condition  thereof  ^^ell  aad 
meraify  of  tmly  obsenre,  perform,  fulfil,  and  keep  all  and  singular  the  articles, 
^^^^A^lr^  clauses,  payments, conditions, and  agreements  in  the  aiad  roiiitinn 
petfrnnance  of  the  said  writing  obligatory  specified,  comprised,  and  mentionf4,in 
of  acts  there- ^  thin£S  therein  contained  on  his  part  and  bdialf  to  be  oboerfed« 
cd  (c).  perfemed,  folfilled,  and  kept,  according  to  the  tenor  and  eftc^  ixiffi 


■s— **■ 


(i)  See  the  notes  to  the  bst  pre-  petibmiaiice    geneti%,   7   Wentv. 

^tdentf  andtheprecedentik  7  Wentw.  Ind.  537.  but  if  there  be  any  ^Us^ 

616  to  e^h  1  Saund.  115.    When  the  specific  or  paKmlav  io  the  1||Bg^  to 
condition  of  the  bond  is  merely  to  in-  ,  be  performed,  though  eoiisistng  of  a 

demniiy,  this  plea  is  suiftaient,  but  number  of  acts,  peiformanoe  of  each 

when  the  condition  stipulates  to  per-  must  be  particularly  stated,  1  Saui^ 

(brm  any  particular  act,  perforroance  116,  7.  n.   1.— 4  EasL  344. — ^Ajite, 

9iiut  be  ^ecially  pleaded,  1  Saund.  Vol.  1.  Index,  tit.  Perfonnance.    [13 

116.  a.  1.  as  in  the  following  prece-  Johns.  Rep.  404.  ante,  vol.  1.  46X  n.} 
dent%  1  Boa.  and  Pul.  638.  640.  (<Q  A  defendant  cannot  plead  per> 

(c)  l^liere  all  the  covenant^  Stc.  in  foniiance  of  the  oonditioii, 

ijikt  bond  are  in  the  affinnatiTe,  and  prayings  oyer  and  settii^  out  the 

OOt  in  the  negative,  nor  in  the  dis-  dition  in  hxc  verba,  2  Saund*  409. 

junctiv^  nor  alternative,  performance  n.  2. 

may  be  pleaded  geneniUy  in  the  words        (e)  In  pleading  perlbnnaiice  gene- 

of  the  condition,   and  the    plaintiff  rally,  the  allegations  in  the  plea  are 

must  in  his  replication  shew  a  breach,  usually  in  the  words  of  the  conditioi^ 

S  Saund.  410.  n.  3.-^  East.  340.-*  unless  the  thing  to  be*  peilbmed  bo 

Com.  Dig.  Pleader,  E.  26.--1  ^und.  specific,  in  which  09$t  the  time  md 

^6.  li.  1.    Ante,  Vol.  1.  Index,  tit.  mode  of  peifoonance.  shi^sld  be  ape- 

Perfoimsnce.    ^  the  precedents  of  cially  state4»  «npra,  n.  c 


r^r' 


nrlaBT.  M7 


.  t«y.    A«l  4faie>  4g.  CO^kcM*  wttft  •  wr^ftcation.  a$  mte,  4S<9^J^^f;^ 
•suftkjfrietitnt.2   .  '  '  '    rjiMiWr 

^  *     .     '      * 

[8u  Hie  iUalx^  im  Ike  last  preeedeKt,  and  the  precedents  in  3  ¥Fils.  TVIfteto  a 
m.    Cawp.5?5,^    2 iSbmuL 489^    TA* piwi wily  fc in t/kr/oflottv ^»^^^  , 

'  i»g  fdtm^'-'-JMio  mm,  <i/fer  cnnnng*  oym*  of  tAi?  ^oni  am/  emidUianj  peflbmiaice 
emdmning  sHptiaHom  mt  t»  perform  atme  acts  and  ti^  perfm^m  ^4^M^rf '  - 
dikers,  us  ubo-  ttipUUitifms  m  tfm  diayuncHvig  or  attemMwey  mm  in  di^uncHtje 
Me  i#riiMilivi^%Mtf  seHbigma  the  cendMum,  as  ante,  5m.']    Became  ^  ^^ 
he  erfllFthit  he  the  said  C.  D.  did  not,  fcc.  {alleging  thai  defendant  nants. 
*rftf  iMlilt  mif  ef  the  acts  he  stipidaisd  not  to  perf&tn^  and  ^^^^^^1^} 
mtttf  he  inihe  jmrds  ef  the  condition,  see  the  preeedentf  itSkund*  of  the  m^a^ . 
40gL  omI  Mill  i^rooeed  to  state  Hte  defemdanN  peffwfsekee  of  ^^^^    . 

f^si$emMoe  sovemmt,  aeftaeding  to  ^  fact,  vMck  may  be  asfMows:) 
Aadl'^  said  G.  IX  in  ftfit  suth  that  he  the  said  OiA»  after  ihe  m A- Performance 

ii^  ef  the  aaid  writing  oWigatofy,  to  wk,  on  the  —  day  of ,  ^^^1  ■ 

A#D.         [  at;  &;cr^aforesaidy  did,  &c.  {here  state  the pefformanee  h^junctive  oo- 
U^  defendant  ef  the  altemati^  covenant^  i«e.  that  he  did  one  or  ^^^^  * 
other  of  the  acts  which  Afe  had  the  option  to  perform,  and  then 
State  generally  the  defendants  performance -of  the  affirmaJSl'oe  cove- 
Hants  as  foOowsf)  And  the  said  CD.  further  saith  that  he  the  said  Pfeiformance 
C.  D.  did  from  time  to  time*  and  at  all  times,  after  the  making  of  the  ^.^^  '**'^' 
aaid  writing  obligatory,  well  and  truly  observe,  perform,  fulfil,  and  nant. 
keep  ail  and  siagolar  other  the  articles,  clauses^  payments,  condi- 
tions, and  agreements,  in  the  aaid  ecmdition  of  the  said  writing  •     . 
oUig^ry  specified,  comprised  or  mentioned  in  all  things  therein 
centniiied  on  his  part  and  behalf  to  be  observed,  performed,  fulfilled, 
and  kept,  according  to  die  tenor  and  effect,  true  intent  and  meaning  ef 
the  said  condition  of  the  said  writihg  ok^igatory.  And  ^ts,  &c.  [CW- 
eiude  with  a  verification,  as  ante,  470,  sixth  precedent.']                        / 

[Jietio  nan,  as  ante,  508,  after  craving  oyer  of  the  bond  and  condl-  Pei4brmRfu:b. 
tion,  and  setti^  smt  tte  latter,  which  was  for  the  performance  «f  |^?f"^  \ 
ewfettoMtsin  anindentwre.']    Because  he  says  that  the  said  indenture,  conditioned 
(fr  «of^teto  1^  agreement/'  ^e.  aeeorMng  to  Ute  fact,)  in  the  said  ^''^  ^of^JJ'j 
condition  of  theaaid  ^writing  obligatory  mentioned,  was  and  is  a  cer-  nantstiianm- 
tain  indenture,  {or  *  articles  of  e^reement,*  S^o^  made  heretoforo,  to  ^^^^J?' 

'"'  ,,,--,  ^        ^ — ■ ^ .    . .     ^  ^  .      -    - 

(/)  See  the  poncadents,  1  Saund.  118.  and  tlie  notes  to  the  piececfing 

Sm  to  56.-^3  ^ms.  M  to  385^  and  7  pvetedents.     The  -whole  of  the  in- 

-lKe^X^  537.*<Co.  Knt.  130.  134.— 1  dehtuve  Yefeired  to  in  the  condlftion, 

aeund.  10.  note  l.-^IiL  Bnt..ll5,  6,  eiight  in  tttiatneflA  to  be  set  ioHh  •■ 


I 
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•V Bo^rwim  wif,  OB  ibe day  of -,  A.  Dl  ^-^,  to  wit,  at,  te.  aforesiid, 

j;^*;^^;^  between  the  eoid  A.K  of  the  one  pnl,  oni  tiie  saki  €.  a  ofllw 
TKSAjm.  other  part,  and  which  said  indentare  sealed  with  the  seals  of  the  said 
A.Bu  and  C.  D.  respectirelj,  and  bearin^date  the  sttiie  day  and  jear 
aforesaid*  is  now  in  the  cnstodj,  possession,  or  power  of  Ike  said  A.  & 
and  therefore  he  the  said  C.  D.  cannot  prodnce  the  sane  herein  coori; 
and  which  said  indentnre  is  as  follows,  {here  copy  Ike  imdentwre 
wrbmiim,^tkeemiofih€  awmb  « m  vitaess;  4f^-)  Or)  m  bjr  tbo 
8aid%identnre,  reference  being  tberemto  bad,  will  fidlj  appeir, 
and  the  said  C.  D.  further  saith,  that  the  said  a&  ba^  alwajs 
since  the  making  of  the  said  writing  obli^torj,  hitkerlo 
.    truly  observed,  peifonned,  fitlfiiied,  and  kept  all  and 

covenants,  articles,  clanses»  pnmsoes»  coodidoDs  tmi  ayecamts 
the  said  indenture  comprised,  and  mentkned,  whkb  oa  ike  port 
behalf  of  him  the  saki  C.  D.  and  bis  asngqs,  were  or  ot|^  lobe  , 
observed,  perforaed*  fulfilled,  or  kept  accotdiD;  to  the  true  intrnlanil 
meaning  of  the  said  indenture.    And  this,  &c.  CGorcImIs  witk  m 
verifieatian,  as  amte,  470,  sixth  precedent'] 

llie  like  in  a     [wietw  mm,  after  craving  oyer  of  the  bond  and  cottdiiiom»  and  set- 

fo^m"*^  lii^  out  the  latter,  as  ante,  508.]  Because  he  savs  *that  there  was  not, 

[*532J     nor  is  there  any  negative  or  disjunctive  covenant  or  agreement  con- 

taioed  or  specified  in  die  said  indenture,  in  the  said  condition  of  the 

said  writing  obligatory  mentioned,  on  tiie  part  and  behalf  of  fiie  said 


in  the  precedent,  1  Saund,  52  to  S5.  risocs,  payments,  agreements,  and 
see  4  East.  344.  n.  4^  and  345, 346. — 1  condition^  which  on  the  put  and  be- 
Saund.  316,  317.  n.  3.  9.  n.  1.— 2  half  of  the  said  E.  F.  were  and  ottghf 
Saund.  409.  n.  2.  and  the  defendant  to  be  observed,  petformed,  asd  luMB*' 
cannot  craVe  oyer  of  such  io^^ature  led,  according  totbe  Mid  indentnie." 
though  it  be  in  the  hands  of  Ac  plain-  (A)  As  to  this  fttm  of  plradii^  see 
tiff;  though  the  court  will  compel  the  4  East  345.  Ante,  530.  n.  f.  and  1 
plaintiff  to  give  a  copy  of  the  in-  Saund.  317.  n.  2.  and  Vol.  1.  Ind.  tit 
denture  to  the  defendant,  where  he  Performance.  It  b  questionable  whe- 
has  not  one  part  in  his  possession,  1  ther  this  fbrfn  will  suffice,  it  has  ftt- 
Saund.  8,  9.  quently  been  adopted  in  prac^e 
{g)  Sometimes  the  precedents  do  where  the  indentare  inferred  to'ia 
not  state  the  whole  deed  but  only  the  the  eaoditioa  ia  very  long,  if  tbete 
parts  containing  the  covenants^  thu%  be  anegatire  ordii||unctive  covenant^ 
**■  whereby  the  said  A.  B.  demised,*'  the  plea  may  state,  that  the  indenture 
&c.  (setting'  it  out  according  to  the  le-  contained  the  same,  and  aver  that 
gal  ejfect,  and  concluding,  after  refer-  there  were  no  other  such  covenants, 
ence  to  the  lease,  a*  folUnos .)  **  and  and  shew  perfonaance  thereof^  and 
which  said  covenants  and  matters  conclude  as  above,  stating  the  gene- 
hereinbefore  set  forth  are  all  the  co-  ral  peribnnance  of  the  afiinnative  co- 
venant!, grants  articles,  clauses^  {oo-  venants. 


?Tr 


9^ 


C.  IKi9  be  4Nttitted>  done,  okterYed,  peEftmMri,  fidllhd,  gr  k^t,  ««i  •»  Mussiom 
liiftt  he  Ihe  said  C. ».  fafttk  mU  and  tralj  performed,  fiilfilled,  and  J'^f^. 
ke^  the  aaid  last-meiitimed  indentare,  and  all  thkigs  tiiereBi  gob-    YUMnti. 
iauied,  oiihb|ifurt  and  behalf  to  be  observed,  iMcfomodfMi^^  « 

kept  a€coidi^44>  the  troe  intent  and  meaniiig  tfarred*  And  Hm,  &c* 
[Ctmcliule  m^  a  ven/lenHoii,  o^  atile,  470,  sixtK  preeedeni.'] 


See  the  jnrecedmts,  1 4i»tipL  145, 146^-^  Wik,  S6S.  ^nd  5  Wenim.  Perromumce 
537, 8.    Thefimn.  ^ms  jieM  ispreeiselff  Mrfter  to  th^/aur ^^fecei^  ^^m<%.  ' 
uig  precedewt$B  etacept  m  tte  mode  of  atMifig  the  performance,  whtoh 
mmtf  mttwmrihf  he  aceordii^io  tke^act  of  e^ich  pmikudar  caee^eiind  ^ 

may  heh^evlkia»ce»-a$  in  the  precedents  abape  refefred  lo» 

[J^kt  emnnmg  nyer  of  Me  band  and  eondUion^  and  setUng  out  iheBxjute  of 
kfUer^emiphttdtng  acHa^mn,  aa  mmte,  509,  <lnrf  if  theiondbe  eeit^^f)'^*^™*"^ 
dJHmedfor  ike  performance  hy  the  d^endantof  eemwmte  in  oy^  j|k  * 

denhKf^  ^  stating  mtch  indeKture,  pleas  of  tkh  nature,  state  the 
nssitter  qfeopeusefor  the  defendants  nen-performanee,  ami  condude 
iffith  a  verjjftmKiio%  see  Ute  preeedent,  1  Sound*  IM.  of  a  plea  to  deht 
on  bond,  eondstimied  to  account  for  manies,  ^c.  that  no  money,  ^c. 
came  Ps  Ute  defendant's  hand,  and  see  d  Mast*  485.  where  the  death 
of  one  of  sefberti  obligees  was  pleaded  to  deht  on  a  bond  tp  account 
for  monies  received  by  the  defendant  for  the  deceased  and  the  other 
vbligees;  the  following  plea  of  non^frformanee,  hy  the  plaintiff,  of  a 
condition  precedent  may  serve  as  a  general  precedent,  as  to  the  mode 
of  arranging  Me  different  alkgations*'] 

[•igipo  nan,  after  cramng  oyer  of  the  bond  and  condittoHLand  set-  Non-per-  • 
Ung  out  the  latter,  ds  ante,  508,  or  if  the  bond  be  *conditioned  for  tiie  plaintiff  o^a 
performance  of  covenants  in  an  indenture,  and  lAe  plaintiff  have  ner  condition 
gtected  to  perform  a  oondition  precedent  therein,  then  set  forth  the  ^^^sss] ' 
indenture,  and  the  reference  ^eretd  as  in  the  precedent,  ante,  530, 
and  then  state  the  plaint^s  non-performance  as  follows ;] — ^And  the  |i 

said  CD.  as  to  the  said  coTenant  in  the  said  indenture  contained, 
that  he  the  said  C.  D^  would,  during  the  continuance  of  the  said  de- 
mise, repair,  ond  keep  in  repair  the  said  demised  premises,  nvith  ike 
appurtenances^  being  allowed  tianber  in  the  roiigb,  sufficient  and  pro^ 
per  for  such  repair,  from  time  to  time  to  be  provided  and  set  ent  by 
tlie  said  A.B,  his  heirs  and  assigns,  {tliis  is  to  be  according  to  the  ' 
words  of  the  particular  covenant  qualified  hy  tlie  condition  p/fece-  -^ 


(0  When  a  surety  cannot  plead  an  indulifGnce  to  the  principal^  10  ^t.  35r. 


[  jJ^^w^iB^^^^'^'''^*  ^  *^  preniBes  were  ruitKms,  pra8tnife,iaid  in  grekt  4eemf 

r  tttMM.   fbr-wtnt  of  needftil  aiid  mfcesaary  rqparadon  and  amendment  tilere*- 

I  >  «f,  and  that  after  Hie  mating  the  Had  indentare,  ta  wit,  on  Ae  '— — 

I  day  of ^,  A.  B. -fi^,  at,  &c.  aforesaid,  there  was  need  and  ot^ft" 

\  aion  for  a  large  quantity,  to  wit,  -— ^  hnria  of  tiAber  in  Die  hra^ 

;  to  repair  the  aaid  demised  [N'enufles  with  the  Aj^xirtNiances;  and  di^ 

said  G.  D.  then  and  there  requested  the  salt  A.  8.  to  aOow  to  Um 
! '  '  the  said  C.  Bl  timber  in  the  rough,  sufficient  and  proptf  for  the  re- 

\  IM&r  of  the  said  demised  premises,  with  Am  appurtlsMnoes,  and  to 

}  provide  and  set  tmt  the  same  accordingly,  yet  the  said  A.  B.  dld«M^ 

nor  would  when  he  ti^as  so  requested,  as  aforesaid,  or  at  anytime  be^ 

fore  or  since,  allo^  ia  him  the  saidC  B.  timbei^  the  rough,  aaffi- 

'  ^ent  or  proper  for  the  repair  of  the  said  demised  premfies  wWi  the 

'  appoHenances,  or  provide  or  set  out  the  same,  but  Alm'aTid  Ailre 

HfM&f  neglected  aiid  refused,  and  hath  thence  hitherto  wholfy'ne*' 
glected  and  refused  so  to  do,  to  wit,  at,  &c.  aforesaid;  and  ^^sSL 
C.  D.  forfher  saith,  that  he  the  said  €.  D.  hath  dways,  (2)  since  tM 
making  the  said  writing  obligatory,  well  and  truly  observed,  pc^HWhn- 
ed,  fulfilled,  and  kept,  all  and  singular  other  the  covenants,  articles,' 
clauses,  provisoes,  payments,  conditions  and  agreemen^p,  in  6ie  said 
indenture  comprised  and  mentioned,  which  on  the  part  and  behalf  of 
[*534]  *him  the  said  C.  D.  and  his  assigns,  were  or  ought  to  be  observe<^ 
performed,  fulfilled,  or  kept  according  to  the  true  intent  and  meaning 
of  the  said  indenturet  And  this,  &c.— ^Cowcttafe  with  a  venficaStm^ 
^asantty  470,  sixth  precedent.'] 


•»*.• 


HfeyeMtM    ^    ^^ctionon, 08 ante,469,Jur$t precedent.'] — ^Because  he  says  diatno 

afretf  <«*}.    j^i  Qf  ^^  g3j  j  j^i^(  {,2  ^g  ^^  declaration  mentiof  ed^is  in  arreac  or 

>  unpaid  in  manner  and  form  as  ih%  said  A.B.  hath  abo^  in  )u84echr 

ration  in  tluit  behalf  alleged,  ^nd  of  this  lie  tlie  said  C.  TK  puts  himself 

upon  the  country,  &c, 

s  •  . 

'Eviction  (0-      [First pUa,  nil  debet  (m),  as  ante,  508.    Sid  pleih  actio  non,  Munie, 

(k)  ^hi«  plea  18  sttffictent  in  debt  (I)  See  the  precedent  and  note,  I 

ftnr  vem,  tbo^gh  nofe^  00  in  oorenM^  tifaunL  304.  ^n.  S.--Qi]b.  Eridence,  by 

€0^.  588.    [i  GnuMk.  303,  304.]  Loft.  335^Bic.  Ab.  lait,  L. 

The  above  precedent  is  jthe  fi>na  of  («)  Thii  pUa  is  sufficient,,  thoo^ 

the  plea  adopted  in  thst  esse.  the  demise  were  by  deed*  i  Stand. 

'  (2)  When  a  defendant  would  excuse  himself  for  the*  non-peilbrmaace  of 
part  of  thcysondition  of  a  bond,  he  must  also  plead  perfonfiance  of  eveiy 
othea  part ;  because  W  any  pait  be  broken  the  penalty  b  forfeited.    2  Mm. 


w 
4  * 


#9^ ttiwl pfipedtgwfe]  Jhcmae ha atys thuttiit mM A, lb Ufc» ttii  «s«Mm 

«Akia«  of  «he  sftUiadcAlttre.  and  before  tfij  p^^ 

the  said  declaration  w^jxAov^  became  due  and  pagrable  to  the  aaU 

A.  B.  t»  wk»  on,  &c  with  force  and  armg,  &c.  entered  into  a^upm 

the  said  demiaed  preBiacs,  and  then  and  there  cjecMIji  aa|»Had,pat     •     ^ 

oat,  and  amoved  the  said  G«]X  inm  the  pMiBiwion  thoreai(  and  k^ 

and  continued  Urn  th^  aaid  CD*  ao  qactad,  »pelled»  put  ant,  a«iA 

amoved  from  thence  hi^harto^  to  wit,  at»  &c  afimaaid.    And  thia»  lke» 

\jM»imkOMin  M  or  Sif  jmcedfHt  im^  4da>^Beoattae  he  aai^  Plea  by  lei^ 
that  aftaff  the  ma|png  the  said  demise  in  the  *aaid  declaration  Keatioin-  "^^V^cl^ 
ed,  and  before  an}rpart  of  the  said  rent  in  tiie  said  declaration  mantian*  amgned  tha 
ad  tecaase  *w  and  f^yaWe,  to  wit;  on,  *M%  at|  &€•  he  the  said  C.  a.  by  ^J^ 
a  certain  indenture  ^  aaaignmenl^  by  him  then  and  there  Buude^and  whom  the 
duly  aif^ed  by  hhntiie  said  a  D.  and  seded  with  his  seal,  for  the  con.  P^^^  ^ 
aiderationa  therein  mentioned,  did  bargain,  sell,  asaiga,  transfer,  and  set  naiit  («). 
oferail  theright,  title> interest, term  of  years  then  to  cgme  andune»i 
lured, "propevty^  alain  and  dea&nd  whatsoever  of  him  the  aaid  CD.  of* 
in,  and  to  the  aaiAMjiaral  depiaed  premiees,  with  the  appurtenances; 
by  virtaa  of  whicMJMd  indenture  af  aswgnment  the  said  O.H.  after^ 
wards,  to  wit,  on,  &c.  last  aforesaid,  entered  into  the  said  demised 
premiaas,  with  the  appurtenances,  and  became  and  was  thereof  pea»    . 
ai^ssed  fbr  the  residue  of  the  said  term  than  to  come  thereyi  and  on* 
expired  whereof  the  said  A.  B*  on,  Ibc.  last  aforesaid,  at,  &c.  aforesaid^ 
had  notice  (a);  and  the  said  C^D.  farther  saith,  that  the  said  A.  B.  - 
after  the  entry  of  the  said  G»  H,  into  the  said  demised  premises,  with 
the  appurtenances  under  and  by  virtue  of  the  said  assignment,  to  wit, 
on,  &c«  at.  Ice  aforesaid,  did  accept  and  receive  of  ^d  from  the  said 
O.  H.  as  tenant  to  Um  flie  said  A.  B.  a  laiy;e  sum  ef  money,  to  wit,  the 
sum  nf  £— ^  for  the  rent  aforesaid,  in  furni  aforesaid,  reserved  and 
ften  made  payable,  and  then  and  there  accepted  t|ie  said  G.  H*  as  his 


297.  n.  1. — 2  lid.  Raym.  1503.  As  to  oiily  in  covenant  if  the  demise  weie 
tliis  plea  in  genend,  see  1  Saund.  204.  by  deed;  or  in  assumpsit,  if  the  de- 
n.  2.  In  debt  for  rent  in  eviction  may  mise  were  by  parol,  ante,Tol.  1.  page 
be  given  in  evidence  under  the  gene-  106. — 1  Saund.  241,  2.  n.  5.  It  should 
nd  issue,  but  in  covenant  it  muat  be  be  shewn  in  a  plea  that  the  assign- 
pleaded.  1  Saund.  204.  n.  2.  ment  was  ^gned  according  to  the  tta- 
(n)  See  the  piecedentip  2  Sannd.  tute  of  frauds,  1  Saund.  276.  n.  2.^2 
"287,  %^7  Wentw.  625.  Where  rent  Saund.  297.  n.  1.  2.— Sir  T.  Bayra. 
hss  been  accepted  of  an  assignee,  the  451. 
lassee  aumot  be  sued  in  debt,  but  {•)  1  Sid.  338. 

Toai.II.  3E 
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40JI  '  W«A«  a  MAIL 

ov  KBUfle   teaant  of  the  said  denSfled  premises,  witb  ike  appurtenmce^    And 
MO  »>««  niig,  jcc.  iCoatlnde  with  «  vert^oticim  m  aiifo»  470,  noA  jvraee- 

S^^J^I^ifY{|irA;Afeiit.>-Becaiwe  he  nys  tfaat^after  hei  the  said  C.  D.  be^ 
orerhisin-  caaie  aMipeeof  thesiid  dembed  premisea,aa}iitbe  nid  decIiOY^ 
foeluiy  mit  mentioned,  and  befiveaoy  part  of  ^  Mid  cent;jn  the  aaid  declaratm 
k^cMHe  doe  mentioned,  hecame  due  and  owing  to  the  said  A«B.  to  wit,  on»  4c, 
i*SS6i      *^  ^  aforeaaid,  he  the  said  €.  D.  bj  a  certain  indenture  *of  assign- 
ment then  and  there  made,  an4  duly  aigned  bj  him  the  aaid  C.Ik 
and  sealed  with  liia  seal^  for  the  eon^deimtiona  therein  mmtioned, 
did,  k€^-^SUds  Ui0  Msigmmmt  Uf  th$  thif^  per9^ 
in  the  Ust  precedent,  and  emielude^with  a  vmifi^^ 
eucth  precedent.'] 

am  axco«vi>C.  D.l 
^AvcE9.       i^ta.   }» And  the  said  C.  D*  by  -— ,  his  attomej^  cornea  and  defenda 

^Itielw-  A.  B.3  thewi;ongandii^ur7»when,&c.and8ap  thatthm  iawtaiif 
record  of  the  aaid  supposed  recognizance  (or,  ifindeki  icpm  a-cfrndg- 
ment^  sny^  **of  tike  said  snppoeed  reeovfryr)  ia.^aaid  dedanlion 
mentioned,  remaining  in  tiie  said  court  of^oor  said  lord^the'kiB|^  be- 
fore the  king  himself  {pr^in  C.  T.'^intke  eaid  court  of  our  eaidUrd 
the  king  of  the  Bench/*)  iirmanner  and  finrm  aa  tlie  said  A«B.  hafli 
above  in  Us  siud  declaration  alleged,  and  this  he  the  aaid  CDl  ia 
ready  to  verify  (r),  wherefore  he  pntys  judgment  if  ihe  said  A*B.  ovbM 
'  to  have  or  maintain  his  aSMresaid  action  thereof  against  him  the 
saidC«D*&c. 

Nb  capitt  ad  \j^etio  fton,  OS  fMtt^,  469,  jlrsf  precedent,  or  Mrd  precedeKtry^Be^ 
^tisfucien-  cause  he  says  that  after  the  recovery  of  the  said  judgment,  aa  in  the 
said  declaration  mentiojiMed^  and  before  the  exhibiting  of  tte  t^l  of 
the  said  A.  B«  againat  him,  the  said  C.  IX  in  tUa  behalf  {or,  if  in 
G.  P.  or  by  original^  *<  before  the  eonmmeement  of  Ifcta  ml/')  there 
was  no  writ  of  capias  ^ad  satisfaciendum,  sued  or  pranecuted  but  ef 
the  said  court  of  our  said  lord  the  king,  before  the  king  himadC  (^* 
^efihe  Bench  aforesaid^*")  against  the  said  C«D.  upon  the  said  ju^ 
ment,  and  duly  returned  in  the  said  coiurt  (t)  as  according  to  l&w,and 

{p)  See  the  notes  to  the  last  pre-  («)  See  the  pTec^dents  indexed,  7 

cedent.  Wentir.  631. 

iq)  See  the  precedents  indexed,  7  (t)  The  filing  is  not  roateriaL  What^ 

Went.  031.  follows  after  tius  allegaliom  eai^Hpit 

(r)   Not  necessary,  Foctesc.   339.  tho  cooehiaion  being  an  aveim^nt  of 

GQPLJDigi Pleader, X.  33.               ^  matter  cf  law,  is  not  auf  »3^  or 


thercttftoni  of  the  *sai4  eoiirt  froia  time  IniiiieBMNrial  used  uid  a|^  os  mmmsi. 
proved  of  in  tiie  said  coiurt  before  the  cmninftiiGeiaAst  of  thk  suit     ^^i' 
*there-oagbt  to  lytTO  been*    And  thiB,  &o<-[C9nc{|ufe  wUk  a  veii^ 
tationy  as  ante^  470,  tkxA  precedent'] 

\\ictio  lum,  as  ante,  4lS9nJtf$$  fHnecttfan^.}— ^Because  be  e^fs  thatfieniii  of 
«rter  the  recovery  of  the  Mid  jvdgmentHi  the  said  <toclar«tioii  nen.^^^"^ 


tionedf.and  before  the  retain  of  any  writ  of  capias  ad  fwtnftaeDdnm  ca.  la.  ^«). 
thereapon  m/gUDSt  the  said  E.F.  (i^  prineipat,)  at  theaoit  of  the  said 
A.  B.  upon  the  said  jttdgknent,  to  wit,  on,  fcc.  he.  the  said  E.  F.  died 
to  wTty  at,  te.  aferesdd.    And  ttas^tKC^^Cancbtia^wiO^  a  wriJUt^ 
tionyiu4mk,4r9,$ixtkpr^eedevi.'] 

^FtnipkmgnulHdneeord,  as  a^ide,  5S64*^Seemii  plea,  actU  non,  to  bmt  oi 
08  ante,  469»<fctrtf  /tr^cecfent]— Because  he  says  tiwt  after  the  recd-  '^^''^' 
▼ery  of  the  said  jadgment^  and  before  the  exhibiting  of  the  bill  of  the  ^^^^'^^'^^^r 
said  'A*  B.  against  the  said  C.  D.  in  this  bdntf  <(or;  ifin  C.P.orbg 
<Migkiai,  ^  brfare  Uke  cWiiMieficcwign^  of  Ms  slttt,^)  to  wt^  en,  fa*  at,      '*" 
fa.  aforesaid,  he  the  said  C.  D.  paid  and  satisfied  to  the  said  A.  B. 
thesaidsnmefjg^— ,  in  form  aforesaid  recoY)»^  Andthi3,fa. 
f  OtmeliHfe  wUhaveriJUaHon,  as  anU,  4T0,  sixUi  precedmt'] 

See  the  pleasin  debt  on  juc^enta  in  tjeneral,  Com.  Dig.  Pleader,  OdMtpkM. 
H  W*  IS.  The  plea  of  nnl  tiel  record  is  in*fonQ,  as  ante,  536.  The 
iMfondant  cannot  plead  accord  and  sstisfiiction,  because  the  stat  of 
4  Ann.  c.  16w  s.  12*  only  authorizes  a  plea  of  payment,  3  East  £51. 
To  debt  on  ludgment  against  an  executor,  suggesting  a  devastavit,  he 
may  plead  not  guilty,  1  Saund.  91^  n.  7. 

[•Aetio  Hon,  oa  Mifo,  469,  jlrst  jmestbA}— Because  he  says  that  ov  nMrato. 
one  E.  F.  before  the  commencement  of  this' suit,  to  wit,  on,  fa.  in  die  PleAtoanac- 

year  of  the  reign  of  our  lord^Hhe  now  king, sued  and  prosecuted      [•S36] 

out  of  the  court  of  our  said  hnrd  the  Ung,  before  the  kins  himself,  ^'^'^^  thst 
against  the  said  C.  D.  a  eeHldn  precept  {or  writ,  4^6.  aeaoriing  to  depencfoig 

<for  the  same 

^ . : ^ .        ,.     o«a«^  (y)-  ^ 

periiaps  coirect;  it  ia,  however,  unud-       (or)  This  plea  ia  given  by  4th  Ann. 

ly  inserted.    3  Buir.  1360.  0. 16.  a.  12. 

(u)  See  the  precedent!,  7  Wentw.       (y)  See  the  precedents,  7  Wentv. 

6SL— 3  East  313.  4  T.  S.  SST.— 1  633,3.    The  pendency  of  a  prior  adit 

yf9s.  3Mr    M  the  principal  diedil^  in  a  penal  action  may  be  pleaded  in 

tflosetam  of  the  ca.aa:  and  before  the  bar,  Sayer'a  Reports,  216.    BacAb. 

sBlBiB  is  filed,' the4>ii1  are  fixed,  6>T.  Actiona  qm  tarn,  D.    The  defendant 

IL381  cannot  plead  4oisUe  in  a  pend  action. 


,  f 


4HMI  '  vjMm  iKiSAR 


.* 


imkeek  to  ^evikre  itiereon  «8  lieMuiaAer  mcnliQnBdli  bj  uluck  wii 
fieo(Bf»t4kft9lMriiroflliftMkl  c<mty  of  MiddtegeK  wk  %mmmmAft 
that  he  ahoald  take  the  «dd  C.  a  ifhe  dbMMbe  fbuad  in  U*  WK- 
wkk,  and  keep  him  saifely,  so  diet  he  mig^t  hsre  his  body  before  our 

Md  ieirf  die  iMg  et  WestBUBslec^  ea MKt^efter  *--. — ,te 

ewver  4e  the  eeM  £.  F.  tn  a  pke  ef  tre^pais  ;  end  dw  eiad  a  a  fi» 
Ihttr  «iHh»  that  aftariiwd)^  and  bofare  die  ^OBM^^ 
tad  befdre  ihe  «dd  retem  oC  the  uid  precept,  to  «iil»  em  die  at 
Weetaiiaatetvui  dMs^wni^Middfeeevkhe  thettddCD,  wasdalf 
aerved  wkh  4  oepf  ef  Ike  aeid  piecc|A,  wifth  a  netaee  diawta  oh- 
aeribedy  according  to  the  course  and  piaotioe  of  the  Mud  ooatt  (i^; 
and  diat  afterwarde,  that  is  to  say,  on»  &c.  in  the  — ^-  year  of  die 
rei|^  iftreeaM*  hi  tfie  oevrt  of  Mr  said  kid  the  Jtiii|^  before  the  |iiig 

'      ldnecl(t^aMlheLBaidE.l.b7kiaat4Dnier>  a^ 

hb  iHttierAej  Mfcroisid  also  caaai^  accordijq;  to  the  eBQgeBCjr  of  Ae 
aaidfMcct)!;  and  themipon  the  said  E.  F.  eridbtted  and  ited  lis 
eertsJn  hill  «fsii  and  by  virtue  of  the  eaid  peeoept,  agshistdhe  ssid 
CB.  of  a  |doa  of  debt  lor  £  ^  iw  aad  in  «eM«ct'«Mnm 

ai^posed  pfinsWiis  of  ig— -— ^each,iii  that  bUl  aUiiged  to  have  Jieeft 
incurred  by.  Ihe  said  €.  D>  ftr  cftrtehi  oftfccea  wppsaad  to^haiye  bee« 
conunitted  by  the  said  C.  D/  contvary  t>  the  ftm  of  the  statute  lb 
ouch  case  made  and  profided,  and'the  aaad  B.S.  then  Md^lieie 
ftttUd  pledges  to  prseeoate  his  said  bill,  to^t;  John  Doe  and  Kchaid 
[•599]  Boe  (t),  and  after  etating  te  tN-aaid  bBl,  amongst  odmr  »ililii^i|  iliid 
before  and  at  the  time  ef  the  comaatting  of  ^e  seveftd  auppsaei 
offences  theremafter  mentioBed,  tm  election  of  tnso^wgeeaes  to  ahrve 

as  bui^gesses  for  the  borough  Iff -^  vbl  the  cwmtyof  '*■  f    >  in 

;the  parliament  of  the  united  kingdom  of  Great  Britain  and  IrelsnSl, 
was  eipecftoA  ahortly  to  be  had  and  made,  *aid*1faat^iiefere  aMtaitO, 
and  at  sQch  election  die  said  C.  a  was  a  eandUat^  Ihtflibemi^ 
rieoted  one  of  the  said  bury  pseo  to  serye  in  parliament  far  the  eaid 

borough,  the  said  E.P»  in  dm coMlofkiaaaidbill  oomplainitd 

against  the  said  €.  D«  for  diat  the  amd  a  D«  hefim  the  said  elocfifl^ 
to  wit»  on,  &c.  at  the  borough  aforesaid,  in  the  eonnfy  aforesaid^  did 
mdawfrity  cormpt  one  O.^L  who  thou  claimed  a  i%ht  to  ▼ote'-m 
•riesdons  for  members  to  serve  in  pariiaaaent  for  the  said  bocoi^,  by 


(«)  State  die  procesg  as  ante,  310.  the  deelaradon  in  the  fonner  8aik»  as 

914,  S.  '  m  this  precedent;  bat  tlda  does  im* 

(a)  Tbb  allegation  is  insetted  in  seem  to  be  neoeasaay ;  and  Ike 

thiapwdoular  case,  on  account  ef  the  ment  that  the  two  soitB  were  Ht 

^  Oeo.  3.  c.  38.  sane  offences  w9«Biioe,  see  the 

C^)  tt  has  been  nraia  to  eet  ibxtk  precedent,  and  ants^  466.  n.  9.  * 


WW 


ef  «Mef,  to  vit»  Ike  wn  «f  iS— — ^  as  AfpftMri  ve- 

mM  €.  O.  cMitinuy  «•  Ite  tem  of  Ae  iflateie  in  tuck  cam  Mifciwi 

cmnpUned  •gnMt  (Ik  wttd  C«  D.  for  thftt»  ftc  (kiM^  «Mb  tttiMt 
lOHMite  iit  lk«  mMm$  M  Ute  miM  ftf  JS.F.  iMek  wen  far  ^  mmm 
jwwMfii£t  M  ikiis  mmMmm  in  Iftf  jMnms^  mm^  ami  mwh  jwqmI  mi 
iUiBm.i-.Hwi  the  ml  K.  F.  in  CMk  Md  ete^ 
^tor  ^itetiftg  tibe^appiwi  iMNiee  in  iMk  cooiti  apedied,  tttegdl 
#i«l:«iMei«ikftdtherabyMi4kffiMioe  icf  tki  «teM»  in  ndiCflM 
node  cad  {Ktvvided,  •ochred  to  km  tfw  Mid  B.  F.  te  dMMnd,  «i 
iMm  of  toii^  IkilA  the  Mid  C.  IX  VienM  ••»  of  ig*--^-^ 

tOft  Mid  €. ».  ne  afeit^sflM,  «r  «e  wvbmI  peiMltiM  m  kii  Mid  W 
MeDtmMdj  IB  BCfir  d6^elMfeg  M  An  Mid  coM^iof  M^ 
ttig,  Mfore  tkeltji^  Mmeff,  Mid  tikotty  MiiiiiMWiil  to  wi<^  «t» 
acciihraML  And  Hie  Mid  C*  D.  «fiirtfaerM^4h«tAeMide.Bl  ['SMf 
I4mi9d  ill  tbe  Mid  ]Mmept  ami  MU  of  Ike  Mid  C.  F.  Md  *lie  ^e^  0^ 
C.  D.  the aow  difendjtfit MHMd  in  tkeMidkittortkeMid  A.&Me 
<>ne  aMl  Ae  MMe  peiMttf  Mid  not  etker  or  diftreat  pefMOi^  mmI  tkat 
Ike  «iM  ssppMod  eftnces  Meutio— d  in  Ike  Mid  coMito  of  Ike  mM 
Mhef  tkeMid  E«F.  tkong^  tfated  iiiik  Mwdi  and  iMMrteiiil  tn> 
nMoen  witk  K4|>efet  to  4m  MMwa  of  4m  faraana  anppMod  to  knre 
toen  kiiibed,  and  othenriae  are  i\m  wmm  Mi  a^k  ■!  oti'iu  laaa  are  «aik 
«b&ed  and  idl€«ed  t»4n¥e  keenaonnniiled  in  the  aaid  UU  of  Ae  aaU 
A>  B.  and  aie  not  ether  or  diftiuit  aianwi.  huitBtm^tifi^ifimieUide 
nnih  mmr^katitm^MmUf  4T0,  wimlk  jwvradMt] 

[jMciU  mmt,M»imie,  4S9f  fint fwwadwif. J    W^f Maf  he  ftjratfiatPbaarM. 
nfter  Ae  eoMMlttiii«  of  the  aaU  aeveral  oAneM  in  ike  aaid  deekMn^  "^"^^  •^^^ 


tor  tine 

"Son  mentioned,  and  kefare  Aeerfdbitingof  die  kill  of  Ike  aaid  JL  Bwoffaica,eMN. 

ngainstthaMid«.D.intkMkrfMiU;iowit,ontbe dajrnf {^'^^Jf^ 

(cXin— ^taM,  in'tte  — ^  yanr  ef  Ike  r0i|(»  of  onr  lord  Ike  now 
Umi^one  E.  V.nneA  aMtpraaeoiiedenlof  Iheeottrtof  oaraatd  lard  Ike 
Iting  liefm  «lie  kiBghknaelC^lib  aaid  coirt4ken  and  atiB  he^ 
aK)  ^Fy  ti  alwrtwiter,  m  fke  eoanty  of  MidiBeaea^  n  cetinin  wnt  of  oni* 
lord  the  Uog  called  elalili^forfhefnifOM  of  reoof^ng  Ike  fOMe 
sevend  suns  ef  nonej"  (d)  in  Ike  aaid  dedirafiott  nientkMed«  and 
flierebj^eged  ia  ke  bj  fte  aaid  C«  D*  Meited:  and  mdi  pin«a4 


ie)  Thetaataaf  IkemH. 
C^  Or  « 


409  KBAft  n  BAR     , 

oxT  •TATom.iagi  were  ikereiqpoii  htd,  iliat  >ftei'mrfa»  to  mt»  on.——  iie»l^  «ftdr 
--*^-^  in  the  —  jeer  of  tke  teign  afiMenid,  b j  a  eertain  nifte  rf  tiie 
eaid  court,  it  waa  OiderM^  that  the  aakl  £•  F.  ihonid  have  leoipe  t» 
con^MHind  that  action  wilh  tte  said  C*D. ftir  die  sem  of  jf-^-— >  ai4 
the  coatft  of  the  said  aait  to  be  taxed  bjtlie  master;  as  by  the  said 
rule  noiir  lemaining  in  the  said  eoHrt  mere  folly  appeara*  And  the 
said  C.  D*  fuHher  saitfa  that  the  aaid  ^Alices  fbr.  wUah  the  said  ac^ 
tion  so  eompounded  aa.afoi;e8aidhy  diesMdcnle  of  oenrtwasbnNiilh^ 
.and  the  said  ofeDoes  in  the  eaid  declaration  in  this  sait  metftiDned, 
.  [^i^l]  are  *the  same  identical  offences,  and  not  other  or  diftrent  efaaces^ 
to  wit,  nt,  fcc  afoiesaid;aBd4he  said  &  D.  further,  saith,  thai  in  f«f^ 
snence'bf  Ifae  said  ifde  the  said  CL  O.  afterwaida,  to.wtt,on,&e.  afere;- 
said,  at»  Ice*  aforesaid,  did  pay  to  the  said  &  F.  Aa  eaid  lasimen^ 
tionedsmnof  jI----^--^  tsgether  wiA  l^aaidffimofif—^  being 
the  ana  tased  by  the  master  for  the  oeats  of  aoit.afoaeaaid,  which 
aaid 'sums  of  i£***^  and  jf«r-<-- the  said  E.  F.  iien  and  there  aeeq[i4p 
ed  in  full  satisfacthm  and  discharge  «f  die  saidcStti^  to  wit,  nt,  fcc 
aforesaid.    And  thisClcc*  CCoitofmfe  hM,  a  vsri/icataan^nsmile,  4?% 

lDi«i«rcc»-     Andthejtaid  C^D*  as  to  the  first  cowt  of  the  saidJncUMatiflii, 

^^^  aays  dmt  the  said  Ap  B.  oii^t  not  to  have  or  mamlain  his  alisrpaaaA 

tece(<;}.      action  thereof  against  him.    Because  he  says,  thataftber  the  ceaeaMl- 

ting  the  said  offence  in  that  count  mentioned*  and  be£»re>the  eihibifr 

ing  of  the  said  bill  of  the  said.  AftJB*inthiabehalf,towiton,  &ca4 

4pc.  aforesaid,  one  E.  F.went  befois^  6.  H;  Esq.  then  and  stOl  being 

mie  of  his  Mijesty's  jaatices  4^  the  peace  for  the  said  counly  of  «— > 

residtqg  near  the  place  whepe  the  said  offence  was, committed, ^nd 

ififormed  the  said  6.  H.  that  the  said  C.  D.  on,  &c  then  lastpa8t;did, 

&&  (Aere  staU  lft«  qfbneeas  in  the  infinMiim^  and-therenponencfa 

/  proceedings  we^e  bad  before  the  said  6.  IL  the  justioe  afoi»sttd,diat 

afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  C.  D«  was  duly  cmi* 

iFlcted  of. the  said  offence  a€Cording.to  the£pain  of  the  statnte  in  such 

case  made  and  provided;  as  by  the  aamerecfud  in  the  ciMutpf  oar  said 

lord  the  now  kin^  of  general  4iiiartei;^ae)8sion8  of  the  peane^  hoHnnin 

and  for  the  said  county  of ^  Aire  fiiUy  i^ipearsripfainh  flaei 

judgment  of  conyiction  is  yet  in  full  force  and  e^et^  not  reveceed* 
qnashed,  or  vacated.  And  the  said  C,  D*  arer^,  that  )ie  the  said 
/  C.  D.  who  is  sued  by  the  name  of  C.  D.  in  the  said  tnll  of  the  said 
4«  B.  and  the  said  C.  IX  in  the  said  information  and  comriction 
named,  are  one  and  the  same  person,  and  not  other  or  oifferent 


■Mk^Mi^BMtMfeBMB^IKMilMMB^Ml^ 


(0  Ifbst  be  pleaM»  2  Stm.  701.  see  9  £est  4S7. 


fir  trnmtiopr* 
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cottttt  ftf  the  siud  Ht^^tKnArurm 


And  floit  ikt  Mttd  oflfenGe  in  ti^  arid  --— 

ttefitifm  mentkined*  and  iht  Mid  olfence  in  the  eaid  infonnadon      l*^^) 

Awtgcdt  and  wliereof  the  mU  C.  D.  wm  to  ceayicted  as  aforeflidd» 

vaa  done  and  commitled  bj  the  sttd  C.IK  at  one  and  the  same  time,  , 

aad  aie  in  faet  the  ^nrj  same  identical  oihnce,  and  not  ether  or  dif* 

ferent  offences.    And  this  lie  ia  raMiy  to  terifj,  wherAre  he  fMratys 

jttdgment  if  the  said  A.  B.  o«g^t  to  have  or  maintain  Ua  afinesaid' 

action  thereof  agaittjt  him  in  respect  of  the  said  offence  in  the  said 

^— «  count  of  tile  said  declaratioii  mentioned,  kc    And  as  to,  &c.  ^ 

[t/VV  Me^  M  ftfiir,  9(Xr,  «»tke  oMar  eoiNtfs;] 


«JW  BETDfUS. 


In  *«  JC  Jl.  (Of  «•  C.  F.^w  '^  Bxdlmqmr.'^ 


TeTMf  51  (fi0o.  3. 


p«j] 


C  D  T  ' 

i[^ /  i  Andthe6aidC.D*b7E«F.hisattomey,ceme8anddefiuidathe  Genanlis. 

A.  &  J  wrong  and  injury,  when,  te;  and  SMth  that  he  doth  net  detain  ^^^^ 
tlie  said  goodsraad  ^ttett  in  the  said  declaration  specified,  or  any 
part  Hiereof,  in  manner  andibnn  as  the  said  A.  B.  hath  above  thereof 
complained  against  him,  and^  of  this  he  the  said  C  Di  puts' himself 
upon  the  country,  &c. 


♦  JJVr  COTEMaMT. 


l*«4] 


hi  Ote  K  B.  {or ''C.Friyr'' Exchequer  J*) 


Termy  51  Geo.  3. 


C  D.l 

^^ '  L  And  die  said  C.  D.  by  EL  P.  Ms  attorney,  comes  and  defends  rmtrnmua.. 

A.  B.  J  the  wroiig  and%ijury,  when,  &c.  and  says  Aat  the  said  in-Non  estlM- 
dentare  [or  ^arHeles  of  agnement!*  or  " deed  poK,*3is  not  his  deed.*"* ^*^' 
And  of  4to  he  the  said  C.  D.  puts  himself  upon  the  country,  &c 


'       r 


0 

(a)  See  the  precedenli|.of  dUTer-  .     (a)  There  iano  general  issue  in  co- 
ant  plena,  in  detinue,  7  Wentw.  037.    Tttiant   NoainiTegatconvetttionemls 
647li»662.-«nd8ee«nt^  lYoL.la.    tfbaApka.    2 Taunton.  3r8.-«  T. B. 
dex,  tit  Detimie.   and  Com.   D%.    380. 
Pleader,^  X.  3,  aic. 


«»  Hie  nkl  A.1I.  «e  Mii«ui«r  «- 


.W- 


fetiieMiC.D.«d.aK.  (jgfef^  tirtgfte  jwi/iira—wi  in  ife 
^iketrnwrnrnt^if  wmtkwmmmt  wm  ui  *e  i#i  — lic^ 
€btdeMfdUnn:—)wao9dk^i»iim§mm  and  cAct  of  die 
faitiire,  and  tf  the  nid  oof«naiit  «f  <ke  said  C,  D.  by  him  in  that 
bdadfiBtdeasafbreni^ta'^Mt,  s^  Ik.  afincsud.  Aad  of  dus  lie 
the  said  C«D.  pais  loBaelf  open  die  covrtiy,  &c 

(c).  [Ffrsf |feff,  noa  estfittmrn, m  mfrm:  9i  jim  mfoUow:'}^^Amd 
1*545]  for  a  farther  pleafa  dds  behalC  aa^  la  die  aaid  ^u|i|iaatd  hrewh  of 
coftnMt^  gecoedly,  ^kmwr  in nifeiif d  tha  aaid  C,  Di  by  Jeawe  of  the  caart 
here  for  tfaia  frarpoae^  first  had  and  obteined  atfjaaadiag-Aa  Iha  §am  of 
the  atatDte  in  that  case  auHle  and  prended.  aaidi  thB^  the  aai*  iL  B. 
OBg|it.iiaito  haireoraMaalaifthiaafenaiid  actioii  dmMf  agpunat  hu^ 
heeanae  he  aays  diat  he  die  Md  CD.  did  ffa«|h  aad  break  ap*  te« 
fjEbre  euMmertOe  <ta  jete  eow^iaiawf  of  «  «»<Ae  dacfara^uNiy  or  4f 
VuBf^htTtfji  iwaMraitt  tfta ftai way  aa aMVtt  canttfaasdat^^NiaiK* 
« I%af  Ae  tte  aaii;  C  ill  Jid  eoaiaril  <fte  aaid  MfgMKii  fevBi* 
fM»tfJlf^«fot»agMJg;iie#')by  thefeaTeaadlkcsaceof  ^  A.B. 
tD  fain  die  said  C.  H.  for  that  purpaee  fiiat  y»aii  tod  granted,  to  wil^ 
OB  da^ day  of ^  ^  D.  — -^  at»  &cidateBaMl.    Aiid-4iH^ 


1*0- 


Accoid  and      \_^ttlo  mm,  as  lo  Aejtm  breach  €f  cmMnati^  m  mie»  4^3*-^^ 
;  m^aBetiaa    ^inse  he  saidi  that  he  the  said  C.  D.  beibre  the  caouBBMenieiit  af 

this  aoit,  to  wit,  on,  fcc  at,  Ac  afimsaidi  paid,  to  the  aaid  A,  B.  <ho 

sum  of  jg in  foil  satisbedan  and  f&aAaige  of  Ihe  aaid  aam  of 

ig-* k  in  dM  said  breach  of  capreaant  mcAtionod,  and  of  all  the 

damagea  by  the  said  A.  &  svstainod,  bg^ieasoii  of  the  vaiKp^wMnt 


(&}  AstoAemodeofpfeBdiiipper-    ia  coreiMiit,  but  k  nrd^ 

fbrattnoe,  a^ieUier  of  aa  sfinutiFe  « See  die  cues  cited.    8  T.  R.  380,  U — 

or  aegadfe  or  dkjunctiye  conaauA,  3  Saond.  47, 48.  n.  1.— 1  Taont.  438. 
tee  «nle»  3S9  to  534.  aid  VoL  1.  In-       (d)   Acdbid  aad  tttuftctioo  ouule 

4ei^titBRfeRDii»ee,  aad'Oom.  Dig.  b  dhr  c  breach  of  >  coyemmt  cMPOt  be 

Ffeoder,  3  V.  13.    [13  Johaa.  Btpl  pla^cdiRbarar  aaaodon  on  dieco. 

404.  aate,  ToL  1.  483.  n.]  *  venant    1  TauiitOB.^4aa    Qom^m^. 

(c)  A]i6caceiiftc«ia«it!ypl6sdcd  flMider,3T.8. 


IK  coTBiTAirr.  ^0§ 

4i«reof»  wkidi liid mm  of  £i       ■■  fte  ^Aid  A«B.  then  and  there  fir •xhsbas. 
flteepted  and  received  of  and  freaa  afHt  said  C.  D.  in  fuV  aatisfaetioii 

mud  diachaq^  of  tile  said  asm  af|g--^ ^,  in  the  said  breach  of  co^- 

naAt  nentloiied.  and  of  the  daftages^the  aaid  A.B.  by  him  soitall- 
ed.  bf  reason  of  the  aaid  breach  of  covenast  And  this,  &c.  [ConcluA 
tmh  a  ver^aHoUf  as  antei  ^,  dxth  pneedenf]  * 

As  tien  in  arrere  i»  a  bad  plea  in  covenant  for  rent,  &c«  Cowp.  Obterationft 
58&  therefore  when  the  drfendaat  has  neglected  to  pay  the  money  thereon, 
at  the  appointee  day,  btft  has  paid  it  afterwaada,  this  plea  is  pro- 
per.   It*  is  also  advisable  iriien  in  covenant  the  defendant  bringa 
-money  into  coutt    See  another  form  of  accord  and  satiafaetion,  S 
Ea6t25£. 

afs.' lAndihesaide.D.  Iqr  E.F.his  attorney,  e6|ae8  uid  defends  Tender, at'la 
A.*  B»  J  Ihe  wrong  and  idfary,  when,  &c.  and  as  to  me  said  supposed  P*^- 
4Meach  nf  rnTrmmt  fimt  ahorg  nsaighril,  so  &r  as  the  same  rdUitea  to 
£8,  f*« saaTiaiiA^vdL)  parcel  of  the  aaid  sum  of  iCdO,in  the  said 
defjawtion  monlloned.  aaltb,  that  the  aaid  A.  B.  ougM^  not  to  have  or  ' 
auuntain.hia  aforesaid  action  thereof  against  him,  to  recover  any  morf 
or  greater  damage  tha»  tho/said  snm  of  |£8,  on  occasion  rf  the  said 
anpposed  breadi-  of  eoi«naftt  in  tbia  behalf,  becanae  he  saiih  that  aSser 
4it%  time  when  the  said  9tm  of  |g8,  parcel,  &c.  became  dae  and  paya-  ' 
ble  frt>m  the  said  C/D.  and  bei»e  the  exhibiting  of  the  Inll  of  the  said 
A.B.  agafaaat  him  tho  said  C.l).  in^s  behalf,  {or  if  in  CJP.wr  fiy 
miginal,  ^brfim  A6'€4mimmtemeidoftki»  suit!*)  to  wit,  on  the^^- 
dajtjof ---^«^  ▲•D»j*^'*->  at,  Axuaforesaidb  he  the  said  C.  D.  was  ready 
andwiHing^and  then  and  there-tendered  and  oSbied  to  pay  to  the  said  " 
A.B.  the  said  anrn  of  j£8,  parcel,  &€•  to  reeeive  which,  of  the  said 
C.  D^^hftthi^aaid  A.  B.  then  and  there  wholly  refused,  and  the  sail 
&  D.  farther  saith*  that. he  the  said  CD.  hath  always,  from  the  time 
jarhenr  the  said  (Mm  of  ig8  became  due  and  payable,  hitherto,  at,  &c 
aforesaid,  beev  ready  to  pay,  nod  still  is  there  ready  to  pay  to  the 
aaid  A*  B*  the  aaid  sum  of  i£8,  pared,  &c.  and  he  no^p  brings  the 
aaow  here  into  court,  ready  to  be  paid  to  the  said  A.  B.  if  he  will  ac- 
^teft  the  aaine.  And  Ais  he  the  said  C«  D.  is  ready  to  verify,  wbere- 
Eare  he  prays  ^adgment  if  the  sai^  A*  B.  ought  to  have  or  mai&taifi 
hk  afareaaid  aatioi^  thereof  againat  hun  to  reeover  any  niore  or  greater 
^damages  than  the  said  sum  of  |£8,  on  ooeaaion  of  the  said  supposed 
breaehof  covenant  first  above  Mftigiiediiii  this  behalf,  &c.  [jSiU^as 
to  ih§  TeriduB  i^  ^  mmiey  treadt^  im  post,  54Tri 

Jaidii»  aaid  CD.  bjrCLF.  his  attorney,  eomes  ftnd di&tub  the PImJd cove- 
inMg«Bfdi]4iii7,wh«,&u  u4Mitk.«Kt4ie  nid  A.  B.  «i#t  Q«t  j;^^'^!' 

v«.a  3F  ' 


M 


XV  oxniuL.  to  hHYe  of  mwtMpi  his  aferewd  action  Ibereof  a^uDst  liim,  to  reco- 
the  land  be-  ver  any  more  or  greater  Mamapa  Jthan  the  said  sua  of  £5^  because 
(e).  ^^"^    he  saith  that  he  the  said  G.  D*  waa  prtssent  at  the  said  demised  dwell:- 

'  [•i471     iag^iouse,  on  t^e  sakL day  of  -4—,  A.  O.  n ^  being  the  day 

on  which  the  said^sum  of  j§5  (iecaqie  due  and  pay^le,  as  afpreaaid, 
(or  a  long  &{Hice  of  tiaie,  to  wit«  f^r  the  apace  of  three  hours  nextSe- 
fore  the  setting  of  the  sun  in  the  same  day,  and  also  at  the  setting  of 
the  aun  in  the  same  d^y,  and  durii^  all  the  time  aforesaid,  wa^  there 
readj  to  pay  and  ofifered  to  pay  the  said  |£5  to  him  the  said  A.  B.  bat 
&at  neither  he  ^e  sfid  A.  R  nor  anj  other  person  lb  his  behaK  dur- 
ing the  said  time,  or  any  part  thereof,  was  there  ready  to  receive  the 
^ame;  and  the  said  C.  D.  further  saith  that  he  the  said  C.  D*  ha4i  al» 
ways  since  that  day,  at,  &c.  aforesaid,  been  and  slill  is  ready  to  pay 
the  same  to  the  said  A.B.and  the  said  C.  D^  now  brings  the  said  sum 
9{  ^$  here  into^caart  ready  to  be  paid  to  the  said  A.  B.  if  he  ^^ill 
■  .  accept  the  samfe.  And  this  he  the  said  C.  D.  jis  r^y  to  verify, 
wherefore  he  prays  judgment  if  th^e  said  A.  fi.  ought  tpliave  or  main* 
tain  his  said  action  tliereof  against  hjm,  to  recover  any  nnre  /mt  greater 
«  damages  than  the  said  sum  of  ^5,  in  this  behalf^  &c. 

dat-off.  .  And  the  said  C.  D.  as  to  the  said  supposed  bnaach  of  covesant  fizgt 
above  assigned,  {this  must  be  according  to  th^JmcU  a  sdrqffean  only 
*  be  pUade4  to  a  breach  of  covenant  to  pmy  7VMi^)9SLj»f{acHonim»M 
ante,  469,  first  precedent.)  Because  he  saith  that  the  said  A.  B.  be- 
fore and  at  the  time  of  the  commencement  of  this  suit,  was  and  atiU 
is  indebted  to  the  said  C.  D.  in  a  large  sum  of  money,  to  wit,  the  earn 

of  ^ ,  for,  &c.  {here  stalf  the  subject  matter  qf  the.  set-off,  oa  ui 

^the  precedent,  ante,  490  to  49Q,)  to  v|it,  af,  &ci  aforesaid,  which  said 
sum  of  money  so  due  djid  owing  from  tlie  said  A.  B.  to,  the  atid  C  D. 
eixeeds  the  damages  sustained  by  the  said  A.  B.  on  occaam  ef  the 
said  supposed  breach  of  covenant  first  above  assigned  as  to  the  said 

sum  of  £ ,  and  out  of  which  sajd  sum  of  money  so  due  and  oinng 

fr<An  the  smd  A,  B.  to  the  said  CD.  as  afiM-esaid,  he  t&e  said  CD.  is 
ready  and  willing,  and  hereby  offers  to  set  off  and  allow  to  ^  said 
[•548]  A.  B,  so  much  *as  will  be  sufficient  to  satisfy  the  damages  by  him  aos- 
tained,  on  occasion  of  the  said  supposed  breach  of  covenant  firatahove 
assigned,  according  to  the  form  of  the  statute  in  such  ^ase  made  and 
provided,  &c.  And  this,  &c«  [Conclude  ioith  a  «<tyiy^^f^^  ffy  ffgin^ 
•  4r0>  suJBth  precedent.'}  * 


(e)  See  the  Precedent,  Plead.  AMstant,  341.    And  as  to  the  kw^^ate 
Bjm;.  Ab,  Tender,  H.  1. 


*. 


nr  coYEiTAirT.  4^^ 

^AcHo  nm,  as  ante,  4^.]    Because  he  saith  that  the  taidlLf.  nr  «BKnu£. 
deceased)  at  the  time  of  the  mddng  of  tiie  said  indentore,  was  seised  Plea  that  lea- 
enljr  in  his  demesne,  as  of  freehold,  fbr  the  term  of  his  natural  life,  <J^^Z^M^ 
and  in  the  said  demised  premises  with  the  appurtenances,  and  conti*  *^^  notln 
ntfed  so  seised  thereof,  until  and  at  the  thne  of  his  death,  and  that  ^^  ^*^^ 
after  the  making  df  the  said  indenture,  uid  hieSfore  the  expiration  of 
the  said  term,  to  wit,  on,  Ccc  at,  &c.  aftresaid,  the  said  ^  F.  died ; 
whereupon  the  said  indenture,  adS  the  term  thereby  creAte^  w|>oll  j 
ceased  and  determined;  without  this,  that  at  the  time  of  iSke  making 
of  tiie  said  indenture,  the  reversion  of  and  in  Hie  said  demised  pre- 
mises with  the  appurtenances,  belonged  to  the  said  E.  F.  and  his  heirs, 
in  manner  and  form  as  the  said  A.  B.  hath  above  in  his  said  declara- 
tion in  that  behalf%lteged.    And  jthis,  9u:.    ECbnc^iMfe  wWi  a  mnS/l- 
eaHon,  as  anUy  470,  sixth  precedent]  * 

[Actio  nofit  as  ante,  469,  first  precedent.']    Because  he  saith  that  all  Plea  by  «- 
the  estate,  right,  title,  interest,  and  term  of  years  then  to  eome  and  ^ctb^^ 
anex|rfred,  property,  claim,  and  demand  whatsoever  of^  the  said  EL  F.  mipunent 
•f  and  in  the  said  premises  with  the  appurteninicesy  by  assignment^       ^ 
ther^ofdvly  made,  did  noieome  to  and  vest  in  the  said  C.  D.  in 
manner  and  form  as  tha  said  A.  B.  hath  in  his  said  declaration  in  that 
behalf  alleged    And  tf  thd  he  the  said  C.  P.  puts  himself  upon  the  ' 

country,  &c. 

» 

*{j3etio  non,  as  ante,  469,  first  precedent.']    Because  he  saith  that      [*f^] 
the  said  messuage  and  tenement  fitrmfiouse  and  6uthouses  thereunto  out  of 
belonging,  wece  no^  nor  are,  nor  was,  nor  is  any  part  thereof  niinous,  (A). 
prqslrate,  fidlen  down,  or  out  of  repair,  in  manner  and  form  as  the 
said  A.  B.  hath  above  thereof  complained  against  Inm  the  said  C.  D. 
and  of  thb'he  the  said  C.  D.  puts  himself  upon  the  countly,  &c. 


(/)  See  2  Wils.  143.  in  whieh  to  (j-)  The  wofds  of  the  traverse  of 
coveimnt  by  an  heir  a  similar  plea  was  the  asagnment  are  to  be  in  the  nega- 
held  sufficient  on  demurrer,  and  see  tire  of  that  part  of  the  dedantion. 
the  precedent,  0  T.  R.  488.-»i  New  («J  The  plea  to  the  breach  of  cove- 
Bep.  IM.-^A  lenee  or  aasigneo  can-  nant  ftr  not  lepaiiiDg  should  be  con- 
not  plead  nil  hixbtdi  or  a  general  tnu  fonnaUe  to  the  breach,  and  may  be 
▼erse  of  the  lessor's  estate,  or  that  he  either  that  tiie  defendant  did  repair, 
llad  onkr  an  eqmiable  interest,  but  he  lie.  jn  the  words  of  the  covenant,  or 
may  shew  that  the  lessor  was  entitled  that  the  premises  were  not  out  of  re- 
to  a  dtfirem  estate,  see  2  Stra.  817.^>  pair  aa  abore  in  the  n^gatiye  of  Urn 
8  T.  K.  48r.-4  New  Sep.  169.--2  breach,  usually  aliened  in  the  deck- 
Saubd.  307.  b.  4ia  n.  1.                   *'  ratioa. 


4^i%  wuulu  mm  aiA 

reiAljr 


in  GOfieMiit  on  different  deeds,iBdeiid  »  S  IFtBHiir.  bukx  «nvni» 
J^^^**-  to  cxuv. aiid  Gmu  Dig.Flmder.  ft  Y.4  to  la  Pkosin  cofwntw 
»■»■»  lie.     Buich  depend  on  tfiopftrtiflshr^M^tB  of  each  case,  tktt  it  woold  aotiie 

pactiaibie  ia  a  toi>»iw  ooBoction  of  precedeoteof  iUa  salve  topve 

fioanB  ia  etewj  omo.  T)ie.fiM  procodeatB  ia  the  procodiB(  poges  wDl 

tttflke.  * 


t  - 


Tmrm^Bl  €feo.S. 


?ffi[Sr^  ^air'|And1honidC.D.bjfi.F.hi«attoitiey,coiMaiidd 

■oe  m  em^    A*  B-i  tko  wfOBg  and  ii^aiy,  wkea,  <ic«  and  Wkj%  that  lie  k  not 

^^^^^^'fril^of  theioidqiff^eied  giefoncoo  abote  loid  to  )»•  chMy^  « 

ponnrr  and  fiMmao  the  said  Am B.  halh4aboTe  thereof  aompJoinod 

otBinotUm.    And  rf  IMb  he  the  8a|4  C  B,  yato  Wwairlf  npom  the 

eoontij.  Ac*..  * 

SMiteoffi-  ti'^rrf  ji£eir»|;'€fienit  t«SHe»  osMgmL  'Sd,  a^Io  aoa,  a9  otife,  469, 
^^^^  IfcM  preeedeat.]  Becauae  he  siqro  that  he  the  aoid  C.  D.  ivao  not 
goiltj  of  the  said  snppooed  gprieyiaiceB  in  the  ^lid  declaiatioii  m^- 
tjmnedt  or  of  a^j  «r  either  of  them*  at  any  tkae  trkUn  oix  ji^arraeit 
befbfe  the  exhiMtiag  of  tile  bill  of  the  said  A.  ]L  against  hm 
C.  D.  in  ftisbehatf,  (or,  if  in  CLP.or  fty  er%taa2,  aay^nert  «e^ 
ifca  eoNHneacemettt  ^  tki%  smii^  in  nuumer  and  feim  as  the  said  K  %. 
hath  above  thereof  complained  against  Mm  the  said  C.  D.    And  tUs, 

Aocovdand      [First general ]^m^  as mjpra.  Second fka^aitio mm, as awter4S9, 
mtMKtmi    third  preeedeai,']    Because  he  si^  that  after  the  conumtting  <^the 

said  gpevaocea  as  aforesaid,  and  before  the  exiubiting.  of  the  hill  of 
[«55l]     tk#sasdA.&again8t  «himtbe  and  C. D.  m  this  Mndl^  (orifta 
&  P.  or  6y  of^inal,  *'»^ore  ite  coaHa^keMisKt  i|ft^ 

(a)  As  to  what  v^ty  be  girea  in  en*    may  be  gjvea  in  evidence  o^^ber  tbs 

deuce  under  this  plei^  see  aote,^Ql.    general  iaiue  in  caa^  but  aot  la  tres- 

L  Mei^  tit  QeoM/ imi^.  paaa*  3  Bust.  13^.r-l  01a.  Bop.  383. 

(6)  ^tothi8pki^iee6BasL387.    a-c.   ft  1%  hovoaar,  ja  g^Bend  odnr- 

(c)  The^ubj^aiisttersf  ftttsplpa  4ib^t9pl^i|.      ^         ^^ 


m  C4W.  .    44ft» 

I4IBI  of  i£i ,•£  kwfU  iMMjr  of  fiteftt  Brittki^fiHrasdiii&U 

«Ma  niitttioimd,  aEd  Yibich  MiA  ma  of  J^ ka  tbe  md  A.B. 

»  Acn  and  thera  aoaepted  and  receired  of  aad  fram  tlie  saii  C.  D.  ia. 
Ml  aatiafiKHaii  md  diacharge  ef  tiie  aM  gMnuwes.  ^And  thia. 
Ice  lC(m€bidewMavtriJU:ation^atfin^ 

And  for  a  fiuihar  ^ea  i&  ^bahalf  aatotba  miiikhiy  aad  ydiidi- theft,  tfwt 

'  41^ j»f  the  8«U  iev«ral  wordaaf  and  concmihg  tha  said  A.  ^^^^^^^^^ 

ihe^  mud  -*—  e«uila  maniioned,  the  nud  C.  Bi^  bj  leave  of  Hia  ooart  Sd^d). 

here  for  thM^p«i1Maeibat  had  aiMlobtaiMd,|uc»OBdb^  [«S52l 

fta  atata^P  ia  Mdif  c«ie  »ada  and  provided^  aaiHi  ftatiha  ilid  A*  1^ 
ouijbt  not  to  ha^  or  imataHi  hbaforayMaatkiB  thereof  2^aballiaK» 
beovaoe  he  aays  that  the  ioid  A.B.  before  the  apea^ag  aadpahliildag 
of  the  aaid  leveBal  worde  of  and  oattceniiBg  hha  tiie  aaid  A.  B.  aa  in  4m 
aaid  «,»«^  eoimla  sieatiBaed*'  to  iviW^a,  Ice  aA;  tuu  dM  fihiri|aaly  * 
aleaj^taka^  aadoarrj  anrajeorlua  goada  aad  €hatoli^4a  wit,  — — <^ 
liie  E^  y.  of  great  yalae^  to  int»  tf  the  tahie  of  jg  ■'  ■  -^  whevafcra 
hathaaaid  C.Ika&ecwaida»to  wit,a4tboaaid  aemal  timeilatha 


(cQ  See  the  {oeced^irU  and  note%^  tjnntkm^ffart  «fsthe  wovds  in  any  p«p- 
1  Saimd  234.  n.  6.-8  Wpnt^.  bid.    licular  coaqt,  in  which  case  tha  plea 
XII.  to  XT.  and  how  to  ^rame  these    may  run  thua:   **  And  for  a  further 
pleas  in  general,  see  Com.  Dip.  Plead-    plea  in  this  behalf,  aa  to  the  speaking 
er>  '2  L.  3,  S,  4^  5,  6,  7.    It  is  neces-    and  pubBshlflg  of  the  following  \i^prd8 
aary  lo  atafce  the  speeifie  offence  of   in  the  aatd  -— —  counts  mentioned^ 
'^^tiokthaplantiff  has&eeagiuHy^  to.    that  is  to'aay,  he,  ficc.  {pepmoing  tko 
g^li^n  irikh  the  tiaie  and  ^aae  ia-  i9or4t  ituemkd  to  bejuati^witkak 
which  it  was  committe^i  and  it  must    inttuendoet^)  the  aaad  C.  Ik  by  leave, 
neceiaaply  he  that  species  of  offence    &c.'' — If  the  words  skeationed  in^ 
with  which  the  defendant  charged  the    declaration  amount  to  a  direct  charge 
phdntifT,  1  Saund.  344.  n.  6.— 1  ¥.  R.    that  the  pkdntiif  had  been  guilty  of 
f50.— 1  Tamit.  545.  ind  the  law  does    some  crime,  the  justification  mustim- 
MtaDoworplaaaof  jufltiicadovcoB-    pute  to  thdl^piamtiff  such  guilt,  and 
iM$mng  gBaasal  charges  of  fraud  or    statiag  only  a  eaase  of  sospiciiMi  is 
ieJoiiii(ooin9il^^Eytho9UttBt]ff9  be-    aat  ta  ttdi  easa  aaffiftient,  uniess 
cau«etiie|^ii«tappiizethe|i^nntiff  whera  the  deftaoeis^  that  the  deted- 
of  the  specific  delbnce  wMch  is  in-,  aot  ipfy  repeated  the  words  of  an« 
tended  to  be  set  up,  1  T.  R.  74S^^1    other  person,  ^aad  at  the  same  tune 
.Taunt.  543.   ft  was  feruieiiy  usual  in    named  the  author  of  the   slander, 
the  plea  to  repeat  the  words  meotion-    whieh  plea,  see  pos^  5^4,  and  which 
-ad  ia  tha  deolanaloa»  hat  this  is  no    la  rather  m  dain  than  in  jostiiciir 
loB|[orthap«MBt9ec^lSaa]Mi34l.a.6:    tien.^ 
uiOeai.^  dafendaat  aaliy  joirtiftai 


t 
I 


Af4i  ttEA.8  nr  baA 

FDR  8I.A91IBA.  said  — -*  couuts  Hieiitioned,  at,  &c.  aforesaid,  did  speak  and  puUiA 
1}ie  said  words  of  and  concemhig'  the  said  A.  B.  as  in  the  said  — • — 
coiAts  mentioned,  as  tie  lawAdlj  mi^  for  the  cause  aforesaid.  And 
tUs,  &e.    {OtmdMtk  wWi  m  verijtcation,  as  tfMto,  470,  Hxt^prece- 

Jhistificatioii      [Fittt  pUa,  gefienol  issuer  as  mite,  550.    8eeond  pUa,  acHo  non,  as 
^  ^a^^tiw^t  *"'*^»  551.}— Becansc  he  sajs  that  before  the  speddng  and  publislung 
pWntiffwas  the  said  w!(>nh  of  and  concerning  the  said  A.  B.  m  the  Said  —  coQnis 
^^^^  ?^P^':  mentioned,  to  ^t,  on,  &c.  at,  &c  at  the  assizes  Dien  and  there  holden, 
IMnre  — — -  then  cUef  justice  of  our  said  lord  the  king;  assigned  to 
hold  pieia  before  the  king  hiniself,  and  -^-^  then  one  of  the  justices 
of  our  aaid  lord  ihe  kinj^  assigned  to  hold  pleas  before  the  king  lum- 
self,  jusHees  of  oar  said  lord  the  king,  appointed  to  take  the  assizes 
Sn-  the  said  county,  according  to  tiie  form  of  the  statute  in  such  case 
made  and  provided,  a  ctftain  issue  before  then  dul  j^  joined  In  an  ac- 
tion brought  and  prosecuted  in  the  court  <^  our  said  lord  the  king, 
*    beioiQe---^--^aiidhiscompani#n8,th^JBStices  of  our  said  lord  the 
king  of  the  Beneh  at  Westminster,  in  the  county  of  Bfiddlesex,  bj 
and  at  the  suit  of  one  E.  F.  as  the  plaintiff  against  one  GLiL  as  tiM 
defendant  for  the  supposed  breach  of  certain  promises  and  under- 
[•553}     takings  'alleged  by  the  said  E.  F.  to  haye  been  made  -to  %m  by  the 
said  6.  H.  and  not  performed,  came  on  to  b^  tried  in  due  fhrtn  of  lair, 
and  was  then  and  there  triad  by  a  jury  of  the  country  in  that  behalf 
duly  taken  and  sworn  between  the  parties  aforesaid,  and  upon  such 
trial  of  the  said  is&ne,  the  said  A.  B.  appeared  asa  witness  for  and  on 
behalf  of  the  said  £•  ^  the  plaintiff  in  the  said  action,  and  the  ssid 
A.  B.  was  then  and  there  ki  open  court  at  the  said  assizes  holden  as 

aforesaid,  before  the  said ^,  and         ■    ,  the  justices  aforesaidf 

duly  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  6M, 
to  speak  the  truth,  the  whole  truth,  and  nothing  but  the  trutl),  touch- 
ing and  concemfng  the  matters  in  question  in  the  said  issuer  (they 
the  said ,  and ,  then  and  there  having  sufficient  and  com- 
petent power  and  authority  to  administer  the  said  oath  to  the  said  A.  B» 
in  that  behalf,)  and  uptn  the  said  trial  of  the  said  issue,  ccSNain  ques- 
tions then  and  there  became  and  weire  material*  to  wit,  whether,  &c. 
{herestate  the  questions  according  to  the  fact,  akd  astheyrdateto  Ae 
charge  of  perjury  against  the  plaint^,)  and  the  said  C.  fi«  fiirther 
says  that  the  said  \  B.  being  Jo  sworn  as  aforesaid^  upon  his  oath 


(e)  See  the  precedents,  Aat  Ent  ton.  543.  and  the  notes  to  the  iMt  pre- 
21.  Thonap.  Ent  65.  3  Inst  CI.  334.  cedent,  and  Coih.  Dig.  Pleader,  9L.  3. 
7.   a  Wentw.Iiid.zutsxT.  ITum-    tie. 


^^^^r^^ 


afiMreaud,  t^  and  ihcM  4$  wi^  on,  dc  uteewidi  #t,  4&  afoi9iMd»  Mms&AjnMOi. 

falsely,  wickedly,  wilfttUj^'maUcioiislyA  and  connptlyp  and  by  his  own 

act  and  consefit  did  saj^  d^oaa,  aweaj^  and  give  evidence^  amongst 

other  things  a^  and  ngipn  the  said  trial,  to  and  before  the  ai|id  juionr 

so  sworn,  to  try  the  said  iaane  ^  albayaid^  and  tiM  jnsticea  aforer 

said,  that,  &c  (here  state  tiuU  part  ^  tte  .plain^^B  evUmice  in 

which  he  committed  perjurjf.)    Wliareas  in  tnvtb  in  fact,  &€•  (here 

9eg0tive  the  plaintiff's  enidew»  a$  ina»  iniMmmt  for  petfjwff^ 

And  the  said  A*  B.  cTid  thereby  in  the  said  coart  ^i  the«aid  assizes 

so  h(dden  as  aforesaid^  upon  his  said  oath  upon  tile  i^ial  of  Ibe  said 

issue,  fabely,  wickedly,  wilfully,  and  corruptly,  commit  wilfujltfan4  « 

corrupt  perjury;  wherefore^ the  said  C.  D.  at  the  said  ^ei^  tjnes^ 

when,  &c  in  the  said counts  mei^tioned,  at,  6f^  aforaaaiij^ 

spoke  and  published  of  and  concerning  the  said  A.  B.  the  aaidlM^^Eond 

words  in. the  said counts  mentioned,  to  liave  been  spoken  and 

published  by  hiiqi  "^the  said  C«  D.  of  and  concerning  the  said  A*  B.  as  it      [*554] 
was  lawful  for  him  to  do  for  the  cfuse  aforesaid.  And  this,  fcc*  [po9- 
elude  with  a  verification,  as  onfe,  470,  six^  precedent^} 

{_tHrst  pleOf  general  issue,  as  ante,  550,    Second  plea,  actio  non,'Ju8tificatlbn 
as^nte,  551.] — Because  he  says,  that  tlie  said  A.  B.  at  the  said  several  ^y^™  ™" 

times,  when,  £cc.  in  the  said counts  mentioned,  at,  &c.  afore-  that  phbitiif 

said,  was  in  bad  and  indigent  circumstances,  and  incapable  of  paying  7^^^  ^ 
his  just  debts,  to  wit,  a  certun  just  debt  amounting  to  a  large  sum  of 

money,  to  wit,  the  sum  of  £ ,  which  he  then  and  there  owed  to 

one  E.  F«  for.  Ice.  {here  state  the  subject  mc^er  ^the  debt,)  and  a  cer- 
tain other  just  debt  amounting  to  another  large  sum  of  money,  to  wit, 

the  sum  of  |g ,  which  he  the  said  A.  B.  then  and  there  owed  to 

one  GK  H.  for,  &;c.  {enumerating  as  many  debts  as  can  be  proved  to 
have  been  long  in  arrear,)  And  which  said  several  debts  the  said 
A.  B.  was  then  and  there  unable  to  pay.  And  this,  &c.  [^Conclude 
with  a  verification,  as  ante,  470,  sixth  precedent.']  ^ 

,  [_Fir8t  general  issue,  as  afOe,  550.    Second  pka,  actio  non,  as  ante.  Plea  that  a 
551.]— Because  he  «ays  that  before  the  speaking  and  publishing  of  the  ^iiJ^Twi- 
said  several  words  in  the  said  — —  counts  mentioned,  and  therein  thorof  the 
supposed  to  have  been  spoken  and  publi^d  by  the  said  C.  D.  of  and  ^^^efen- 
conceming  the  siud  A.  B.  to  wit,  on  the  said  several  days  in  the  said  ^t  at  the 
—  counts  mentioned,  at,  &c  aforesaid,  the  swd  C.  D.  spoke  and  J^!!^tfnr*it 

pnbfiahed  the  following  words  of  and  concerning  the  said  A.1I.  thatis  itated  to  the 

hcareii(^). 


</)  Astothenodeof  frambigtfais*  (^)  At  to  this  plea  andthe  prece- 
plea,  seeante,  5il.  note  d.  and  Com.  dents,  aee  7  T.  R.  17  to  19.  2  East 
DHr«fWadiiBr,3L.  3,  fce.^  .  .     431$.  .Ante,  5A.  uolv,  d.  and  CM. 
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toaigr,  he,  luu  (A«l«  nfMf  Ae  «Mn<i|Mdidy  m  4tey  i0«r«  iMetf« 
ipftfc  1^  immgiMfegt  ^orrgyoarfiiy  loiiifc  l>a<e  skOed  In  tflie  iedanr 
\;SSS\     tiM,thm^*UwittUn^fimenttopinvem^ 

«  Xatt  4aai)  and  tke  sttd  €•  D.  farther  saith  thiUt  <in  tiM  ef  s^e^ 
iBg  and  {mUUMig  the  Mid  eefitfsl  wMi«  » llieflftM 
tinned  as  theran  jnentkned^  he  the  wid  C.  D.  also  dadnred  in  the 
ppesence  and  hearing  nf  the  Bane  peraons,  in  whose  presence  and 
haariag  the  aaid  wotds  were  so  spoken  by  him  die  said  C.  D.  as  afore- 
said, that  he  hMi\ieaid  and  baaii  told  the  same  from  and  bj  the  said 
&F.;  whaNAive  h»  the  saUC.D.  at  the  said  several  tunes,  when,  &C. 

.    in  iht  iaid connts  BMnti<med,  dM  speak  and  pohlish  of  and 

'CffitoniBg  the  said  A.  B.  Ae  said  seveiHil  winds  in  (he  said  — ^- 
county  mentioned,  as  he  lawfully  might  for  the  caoae  aforesaid. 
And  tSs,  4cc«    iCkmclude  wUh  «  wrifieaiimh  «  omte^  4r0,  nxtk 


Jbi  the  Mn^B  Bench,  {or  aP.)  * 

. Term,  5i  Geo^  1 

« 

Nonee^t       nig,   I  And  the  said  C.  D.  by  E.  F.  his  attoraey,  comes  and  de* 
S^^'  A.  B.  J  fends  the  wsong  and  injury,  when,  &c.  and  says  that  he  did 

not  take  the  said  cattle,  gpods)  and  chattels,  in  the  said  declaration 
mentioned,  or  any  of  either  of  them,  or  ^y  part  thereof,  in  man- 
ner and  form  as  the  said  A.  B.  hath  above  thereof  oompWi^ 
against  him.  And  of  this  he  the  said  €•  D.  puts  himself  upMi  the 
^  country,  &c* 


Dig.  neader,  2  L.  3. 5,  6.    A  plea  of  fendantnev^hadthe  cattle  in  thephee 

thia  description  camiot  be  supported  loaned  in  the  dechntion,  this  plea  is 

witluKit  its  being  expmaly  averred,  suffideat,  andtbe  plaintifi'  will  be  oon- 

tbait  tbe  defendant  named  tbe  author  auited  thereon,  1  Saund  349".  n.  1.  Hut 

of  tbe  dander  at  the  time  be  repeated  the  defendsnt  cannot  have  a  return  of 

it,  and  it  is  not  sufiident  merely  to  the  goods  nnderthis  plea,  and  therefore 

tfisdose  the  name  of  the  author  at  tfte  in  Ordertohave  aretom,  he  must  plead 

tine  of  pleading,  id.  ibid.  that  he  took  the  goods  in  some  other 

(a)  Whtretba  itift  Oriint has  not  in  pISoe,  deiciiMng  it^  and  traverse  tiie 

fiict  taken  the  goods  or  cattle,  as  in  pbce  laid  in  the  declaration,  and  in 

the  case  of  a  pound-keeper,  who  has  order  to  have  a  return,  avow  or  make 
merelgr  received  diem  into  the  pound,  a  oogniasnce^    stadng  the  canse  fat 

Ckywp.4r6.orislKietheplkceoftak-  which  he  distnonedi^  1  Saund.  347.  m^ 

iag^e  cattle  is  aistakoB»  and  the d^  l««aothei«ooedent%.|Hwttflai^5ifc 


mt     y 


Aftd  iba  iMd  C.  D.  hgr  G.  F.^  aiteMj,  cmv  mi  4e^  i«t,  Com. 
A.  B.ifeiMk  Aft  wmg  anAiDiwf.  idieii» «Bi^  mwL «eU avoira 4be S^;;),^^^ 
tid^iBg  of  the -wd  i^eodsaadclML^ets  in  *«  «iid  jdMbimtioii  PMm  (^)- 
tiMMd.  m  the  said  dwelUag-4M>ase»  ib  whi.«h,  Muu  a^  JQatI|^  4fP. 
b«oame  he  says  that,  &(|.    [Ore  /#Uoies  the  mi^t  mm^^  ttf 
avovry.} 

ats.   I  And  the  wad  C>  B,  by  B.  P.  hw^^ttormy,  cwnee  a>d  ilifciitt  2dly,  Com- 
A.  B.  J  the.  yffmg  and  injury,  when,  ^ec.  and  aa  tfa^  biiMFof  &  SL  "^^^^ 
well  ackn«wledgaa-tha  takiif^  of  the  said  goods  and  chaHela  in  the  z«ace(c). 
aaid  dwdaratian  manliflned,  in  the  said  dwelling^oiise,  m  wldoh»  Itc 
and  juatly,  &c.  beeanae  ka  aaya  that,  &c.    {jEbt^foUawn  tfo  aqi^ec^ 
Matter  qf^  cd^uanire.} 

C  D  &E  PI 

^IB.  '     lAadthesaid  aD.  andB.F.by&IL  thOTattanif,3d^,  Cf» 

A*  B.      J  come  an4defend  the  wnng  and  injiuy,  when,  &e.  and  ^^^^ 

the  said  C«IK  in  his.jawn  right  ^ell  avows,  and  th^  oMd  £•  F.  aa  hailiff  ^  one,  and 

«r  the  aaid  C.  D.  well  aefcnowledgea^the  taking  <rf.  te  aaid  gaoda  and  ^^^'^. 

ehi^tnla  in  the  said  declaration  mentioned,  ki  the  said  dwelling-houae  othsr. 

in  which,  &c.  and  justly,  &c    Because  they  say,  that,  &c.r— Cflere/ol- 

l&ws  ike  auhjBC^  amtfer  of  ike  ovawrfmKiicognixtmce*'] 

And  thaa  he  the  aaid  C.  D.  is  it!hdy  to  verify,  wherefore  he  praya  4thl^,  Coti- 
judpnent  and  a  return  of  4iie  said  goods  and  chattels,  together  with  ^JJ^J^  ^**' 

^ , ;_^QOKniM«« 

(d)  As  to  an  avowry  in  general,  see  sufficient,  though  not  technically  cot- 

Com.  Dig.  Pleader,  3  K.  13, 14^  15. 17,  rect,  Cro.  Jac.  373.    In  replevin  the 

&c.  and  1  S«aiid.  347,  &c.  acting  as  baihff  may  be  traversedi.  1 

{c)  The  term   "  cognizance"  ini-  Saund.  347.  c.  n.  4. 
ports  a  justification  of  the  taking  in  (d)  It  is  usual  to  conclude  an  avow- 
right  of  another.  The  words  as  "  bai-  ty,  or  cogniz^mce,  with  a  venfication, 
Uff  of,  &c."  are  matctial,  and  if  one  see  the  precedent,  1  Sauad.  347.  but  ^ 
avow  and  the  other  malice  cognizance  these  being  in  the  nature  of  a  declara- 
without  saying  as  bailiff  of  the  other,  tion  need  not  be  averred.  Go.  Lit  303. , 
and  entire  damages  be  given,  it  is  aaid  a.  Plowd.  145. 163.  and  it  is  said  to  )ie 
it  wUl  be  error,  Yelv.  108.  Com.  Dig.  the  best  way  to  conclMde  e^eh,  after 
Pleader,  2  K.  14    Tlie  words  '*  as  shewing  the  csjise  of  the  caption* 
bailiff  of  E.  F."  without  shewing  the  without  any  urerment  or  fiuthsr  cam- 
defendant's  authority,  are  sufficient  in  elusion.    1  Sauod.  ^.    Th«  stnt.  7 
all  cases,  1  Saiuid.  347.  n.  4.  and  if  the  Hen.  8.  c.  4.  «.  3.  and  31  Hen.  8. «.  19. 
defendant  says,   "well  avowa»'*  in-  s.  3.  incase  a^  avowzyor  cogniaaqee 
^ad  of  "  well  ackpowUdges,"  it,  is  for  Jrents.  Scc.gr  (Km  damiga  fe^Mt, 

VoL,IL  3G 


4ig  '  rsMkSf  &c. 

i^mnmis.  hb  damages,  &c.  («)  accordiiig;  to  the  ^Tacmef  tiieatataJbe  in  sach  can; 
l*'^^]      nuAe  and  provided,  te  be  adjudged  to  him,  Ik. 


MeasBbar       l^^ nm^ n» mde,  4M, Jlrwi preeedeai^y^Befi^^  he  uMi  that 

S^^'*^  the  property  of  the  Mid  goods  md  cfaattete,  m  the  said  declaration 

a  stnnc^et     nentioned,  at  the  said  time,  when,  &c  was  in  the  saidO.D.  {ort**iMi 

^*  OM  JL  F.'')  to  wit»  atthe  parish  aforesaid,  in  the  county  aforesud; 

witiionttMs,  that  the  profiertj  of  the  said  gBtods  and  chattels,  or  any 

part  therooft  at  the  said  thne,  iriMn,  &c«asinttie8aidA»B.aaby 

4ie  saiddeefanratkm  is  above  sapposed.    And  this  he  the  said  CD.  is 

'    ivadyto  verify,  wherefore  he  ffi^judgmait,  and  a  fe turn  of  the  said 

goods  and  duttels  to  bea4}ai%ed  to  Um,  &c. 

ee^tinsfio  C.  D.l 

1^^  with        g|g,   l[«tfcfio  turn,  (h)  as  ante^  469,  fir$t  prmssdenLySoiugme  he 
JI^^J^    A.  RjsaiththathetookthesaidcattleiBthesaMideohtfatiottiMA^ 

tioaed,  in  a  eertain  close,  called  the -•  in  the  parish  of  — < — 

aforesaid,  in  the  county  aforesaid,  without  this,  that  he  took  the  said 
cattle,  or  any  or  either  of  them  in  the  said  ]4ace,  cattid  the --^-,  in  the 
said  parish  of -*— ,in  the  ooonty  aforesaid>a8  the  said  A.  B«  haitti  in 
his  said  declaration^  in  that  behalf  alleged.  And  this  he  the.said  C.  JL 
k  ready  to  verify,  wherefore  ho  prays  judgment  if  the  said  A.  B.  oog|l^ 
to  have  or  maintain  his  itforesaid  action  thereof  against  hteb  &c*  And 
for  havii^  a  return  of  the  said  cattle,  the  said  C.  D.  well  avows  the 
i*S(fiH  taking  of  the  said  cattle,  in  the  said  declarati<m.  ^mentioned,  in  die 
said  close,  called (i),  and  justiy,  &c    Because  he  saith  thtt  Qc) 


be  found  for  the  defendant,  or  if  the  The  avowry  beii^  oaiy  in  iflia 

plaintiff  be  nonsuit  or  othenrise  bar^  of  a  sugge^on  to  entitle  the  defend 

red,  enact  that  defenduit  recover  Ms  ant  to  a  return  of  the  cattle,  &c  tjM 

damages  and  costs,  the  conclusion  of  plaintiff  cannot  tniverK  it,  but  anist 

the  avowry  therefore  alludes  to  these  either  take  issue  on  the  traverse  of 

statutes.  ihe  place,  or  amend  his  declaratioi^  1 

(tf)  See  the  last  note;  the  ^  &c."  Saund.  Sir.  n.  1.    Willes.  475.     9 

means   "  costs  and  charges  by  him  Bos.  &  Pul.  482. 

about  his  defence  in  this  behalf  ex-  (h)  In  the  t^TjoB  referred  to  ia  the 

pendftd,"  1  Saund.  34f .  last  note^  the  defendant  prayed  judgw 

(/)  As  to   the    mode   of  plead-  ment  of  the  dedanrtioii,  but  as  this 

ing  ptoperty,  Bui.  N.  Pri.  54.    I^.  plea  is  in  bar,  and  not  in  abatement 

Ent.  358. — ^  ffich.  C.  P.  357.  [as  to  *  actio  twn"  seems  more  proper,  1 

this  plea  see  ftirther  1  Johns.  Rep.  Ssiuid.S47.n.l.--Bsgnie8.353.  WiUes. 

480.]  475.                                          ■ 

(^)  See  the  note  to  the  plea  of  non  (i )  llie  close  first  mentioned  in  the 

cepit,  ante,  558.  n.  a.  and  the  prece-  avowry. 

dents,  Willet.  475.    Sast  Ent.  554^  (k)  The  avowry  or  oognjauice  is  to 

S5S.    CSa.  838.    Tidfd's  IVmns,  59&  be  accoidingto  the  §»$»  and  may  he 


rr 


IK  mEFuivnr.  '  4^0 

iMfore  the  saM»4itiie,  when,  te:.  and^at  the  tnne  ef  the  making  &e  de-  »  vbhbbax. 
mise  hereinaftw  Hientimied,  wie  &  F.  was  sMvd  of  uid  in  die  said 
ckwe,  ealled  the  — — >  in  which»  &c.  with  the  appiirteoaiices  in  his 
deraesiKb,  astif  fte,  to  wit,  in  the  parish  afemsud;  and  bmg  so  seia-  ~ 
ed,  he  the  said  B.  F.  befinhe  ihe  said  tioK,  whcn^  te.  to  wit,  on,  ka 
A.  D. ------^  aftHf«AJd,  in  the  parish  afonsaid,  in  the  eou^^ 

demiaed  the  said  close,  called  — ^-',  in  which,  lite,  wkh^e  appuite- 
nances,  aoumg  other  things  to  the  said  C;B*  to  ha?e  and  to^  hoki  ^e 
same  to  the  said  C,  Q>  for  the  term  of  m  years  dience  nesJL  wisninfr 
and  Inlly  to  be  cossplsAs  and  ended:  By  yisiamf  which  said  demise, 
he  tiie  said  C.  IX  afterwards  aad  beStm  the  W.tfane*  wheii^Ac  to 
wit,  om  the  day  and  year  last  aferaaaid,  entered  into  the  s«d 
close,  ealled  the  ,  in  whiah,  &c  with  the  appuitenafices, 

and  hacame,  a)ad  nntil,  and  at  the  smd  time»  M%en«  &c.  waa  Law£iUy 
poacesacd  theret)ff  a«d  b^aaase  the  said  cattle  in  iie  said  declaraidon  * 
mentkmed,  at  the  said  tine,  when,  &^  were  wnmgfatty  aind  iB|uriQiiiS* 
Ijuk  theaaid  dose,  called  ■  ■■  ,  and  treading  down  and  depastor- 
iag'tbegrass  and  harha^  there  then  growing,  and  doing  daaoagathaia 
to  the  ssSd  C.  D.,  he  die  said  CD.  well  avows  the  taking  of  the  said 

eattle,  in  the  S4ld  close,  called. ^  and  justly,  &c^4is  for  and  in 

the  name  of  a  diatress,  for  the  said  damage  so  there  done  «ad  doniig  * 

as  aft»<esaid  (Q.  « 

C.  D.  T 

ats. '  I  And  the  said  C.  D«  by  E.  F.  his  attl>mey,  comes  and  defends  Plea  sdmit- 

A.  B.  J  the  wrong  and  injury,  when,  &x.  and  well  avows  the  taking  ^^^J^;,!^' 
and  having  the  said  mare  in  the  said  declaration  mentioned,  in  the  the  cattle  in 

said  piece  or  parcel  of  land,  called — ,  as  in  tlie  said  declaration  ^'So*  tS« 

ai^eatioiied)  and  ^justly,  &c.  because  he  says  that,  &€. — [Here  state  a      [*560} 
Hiwn  mfm»f  mudher  close  in  G.  IL,  and  «  demise  thereof  tpihe^^^^J^ 
defendant  and  his  entry,  and  the  distress  damage  feasant,  as  in  the  otiio*  ck»ii 
last  precedent  to  tftc  end,  and  tJien  proceed  as  follows  :^  And  the  said  ("*)' 
C.  D;  afterwards  and  immediately  before  tlie  said  time,  wheii^  4c. 
took  and  led  ihe  said  mare'  from  the  said  close,  piece,  or  parcel  of 
ground  so  demised  to  him  as  aforesaid,  to  the  said  place  in  the  said 
dedttation  mentioned,  called  the ,  in  which,  &c.  and  at  the   j. 


for  ratt,  &e.  as  in  the  pTacedeltta^  had  the  catde  in  tlie  place  menliooad 

post,  560.  &c.  see  Willes.  475.  in  the  declaration,  though  he  took 

(I)  lliis  coa^HBion  witfaont  a  yen-  them  for  reni  or  damage  featani  in  an- 

taaiott  is  proper,  1  Saund.  347.  n.  T.  other  close,  he  cannot  plead  non  ce- 

ante,  5Sf.  n.  d.  pit  or  cepit  in  alio  loco,  but  must  plead 

(m)  See  the  notes  to  the  plea  of  as  above,  and  aee  the  precedenta^  1 

non  cepit,  ante,  556,  and  cepit  in  alio  Saund.  347.  a^— 2  Bos.  &  PuL  480.^-^ 

loco,  snte>  «lii  ff  the  4^e&ditfit:hjiTe  Wils.  295.-3  Wils.  2^9. 


4S0  FLK^Sy  Ac. 

MB  mtrr,    sftid  time,  when,  &c.  had  the  same  there  in  #ie  way  from  the  iM 
^^'        cioee,  piece,  or  parcel  of  grtMind  so  deiniifld  «9  aftrcoMd,  to  a  certaw 

open  pound  in  tlie  parifl^  of -^  tn  the  ommtj  albies^,  there  to 

be  inponndtd  for  the  dHnage  so  done  In  the  eaid  duo^vpt^ce,'  or  par* 
eel  of  ground,  eo  demised  as  aforeaidd.  AflA  M^  &c  {^Coneiude 
nrM  ayerificiOimi  as  9mte,  597,']  -  *  * 


dnmnon  [Commnetment^  avimry  0r  cogfdxBotat,  as  mute,  508(f .] 

^^^mce    cause  he  aajs  that  the  said  A.A  (m-,  ^one  /.  l?*)for  alengifaiia^  to 

for  rent  (m).  in^it,  for  the  space  of  i^^^  years  (o),  mezt  belhre,  and  endfaig  on  Ae 

^-«-  liay  of- — ,  A.  P.  -*— *,  and  from  thmce  utfltl  ami st  the  said- 

time,  wh^,  ftc.  (p)  held  and  enj<q«d  tlie  said  dw«llii|;^4ioaaet  in 

f^SBl]     which,  &C.  *wtth  the  appartenancea  as  tenant  thereof  to  (he  aakl 

C.  D.  {(vr, "  G.  B^ybj  virtue  of  a  certain  demise  thentf-  to  hte  the 

.  aald  A.  B.  {or, "  tfie  said  J.  jr.'')tkeretoBre  madeataad^der  a  ear- 

tain  jearl J  rent,  to  wit,  the  yearly  rent  of  £ ,  payaMe  fuaiferiy, 

on,  &c  (stating  the  dm/s  of  payment)  (y)  in  erery  ye&r^  hf^aven 

equal  portions*,  and  because  the  sum  of  £ (r)  of  the 

said,  for  die  said  space  of -^—,  ending  as  aforesaid,  on  the-iridj^-* 

day  of ^in  the  year  aforesaid,  and  from  thence  hntil,  aiMl  atlho 

said  time,  when,  &c.  (s)  was  due  and  in  arrear  from  the  said  A.  ILia 
the  said  C.  D:  (or,  ^G.  Bf^  in  a  cognizance^  he  the  satfCHfr^'wcil 
arows,  (or,  if  a  cognMUnce,  "  m  bailiff  of  the  said  €f.  A  «0ieH  «i^ 
kfkiwiedges/')  the  taking  of  fte  said  goods  and  chatMa  In  ilie  said 


(n)  Tilis  general  avowry  is  given  in        (p)  This  is  material ;  if  the  diitress 

case  of  distt^sset  for  rent,&c.  by  11  was  made  within  six  months  afterlbe 

Geo.  2.  c.  19.  8.  22.    See  2  Saund.  284.  expiration  of  tile  teDBiu^, 

c.  n.  B.    How  to  make  coj>i«zancd  on  8  Ann.  c.  14.  the  avoWf|^ 

b^^alf  of  a  corporationy  see  8  Wentw.  framed  accoidinaly* 
102.  and  by  husband   and  wife,   2        (9)  Theteaancy  mutt  bckMc^nAe* 

Taaoaon.  180.    It  is  sometimes  advisa-  ]y  described,  and  if  there   he  any 

Ue  to  draw  the  avowry  as  at  common  doubt  as  to  the  amounfof  reser'^Qi 

hiw,  setting"  out  the  title,  in  order  that  rent,  or  the  times  when  payaU^  other 

a  traverse  of  a  particular  part  of  it  avowries  should  he  added, 
may.  ba  taken,  and  that  the  pajties        (r)  It  is  not  fliatefhil  to  pioae  tHa 

may  pvoceed  to  trial  upon  some  parti-  precise  Bum  to  be  due^  as  stated  ia 

cular  point  in  issue.    2  Satmd.  284.  d.  the  avowiy,  and  if  the  ^kfendsat  avow 

tiie  defendant  who  succeeds  on  an  for  two  years  and  a  ^[OHnsr  smU 

aTowryxwcogfnisancefiMr  rent  is  enti-  will  recover,  if  be  prore  thai 

tied  to  double  costs,  without  certifi-  years  was  dae  at  the  jtma  of  anakmg 

cate,  or  Miggestion,  1  Taunton.  210.  the  distress,  6  East.  434  5  T.  R.  M$. 

(«)  Hie  predse  length  of  time  is  3  Bos.  &  Pul.  348. 
no4  malaria],  provided  same  rent  was       (•)    This  is  BMUiial»  sapiai  560. 

iae,  and  the  tenancy  subsiated  at  the  note  p. 
time  of  disMbiiiig^  e  Bast.  434.  'e  . 


nr  BSPUcYiif.  4^1 


dfreIlitig4ioase»  m  whieh,  Ice  airi  jwitlj,  iM^i  u  for  and  i&  tiie  name   i»b  nsrv^ 
of  a  ^itre«8>  for  the  said  ttnt  so  due  and  ia  amtar  to  tbe  said       ^^' 
C.  D.  (or>  "^  9.  A**)  as  aforesaid^  and  wkidi  still  reaainidiie  and 
unpaid  {t).    And  tliis,  iK.    [Ooficlmfe  idlij^  •  veri^MJoo,  «•  onAi^ 

{^Commencement  of  m^owry  or  cognixmu^  as  aitte»-  556^  7,]    Be-  l^e  like  in  a 
ckQfte  he  says  that  he  tiie  said  C.  D.  fisr  a  long  time,  to  wit»  for  Al  the  ^^J^"^' 
time  daring  which  the  rent  hefeiitaABP  MftitioMd  was  accruing,  due* 
and  from  thence  mitil,  and  at  tike  said  time,  when,  fcc  was  landlord 
to  the  siud  A.  B.  of  the  said  ^hiwllii^ouse,  in  which,  &c*  and  that 
the  said  A.  B.  for  a  long  time,  to  wit,  for  the  space  of  half  a  jear.enA^ 
ing  on,  fcc.  and  from  thence  until,  and  at  &e  said  time,  when,  te. 
held  and  enjojed  the  said  dwelling-house,  in  which,  &c.  with  the 
i^ipurtenances  as  tenaat  thwreof  to  the  said  G.  D.  under  a  certain  de» 
mise  thereof  *theietofore  made,  at  and  under,  &c.  fas  in  fftefest  fff^     [*5i3] 
Meni  to  the  endJ] 

fJSktme  tts  ^precedent,  amte^  560,  to  the  MCmsXr.]-— And  bemuise  Avowiy 

jgj — ,  {mreel  of  the  sum  of  £ ,  of  the  rent  aforesaid,  for  the  ^^^^^ 

sud  space  of -^-^  ending  as  aforesaid,  on  the  said  -^-^  daj  of  *  ■.»  been  satis- 
in  the  year  aforesaid,  and  from  titence  until,  and  at  the  said  time^  ^^  (")* 
wlien,  &c.  were  due  and  in  arrear  from  the  said  A.  B.  to  the  sidd 
C.  D.  (the  residue  of  the  said  sum  of  j§«— ^,  of  the  rent  aforesaid, 
having  been  before  them  paid  and  satisfied,)  he  the  said  C.  D.  weH 
aTows  the  taking  of  the  said  goods  and  chattels  in  the  said  deilara* 
tfton  mentioned,  in  the  said  dwelling-house^  in  which,  &c.  and  justly, 
te.  ao4br  and  in  the  name  of  a  distress  for  the  said  sum  of  £  <  >  j 
parcel,  &c«  so  due  and  in  arrear  as  aforesaid,  and  which  the  said 

sum  of  £ ,  parcel,  &c.  still  remains  due  and  in  arrear  to  the  saM  ' 

C.  D.  ds  aforesaid.    And  this,  &c.    [^Conclude  ipith  a  verification,  a$ 
ante,  SST."] 


fjt)  Tbe  wolds  ^  the  statute,  11  wldch  is  reaBy  due,  in  oider  to  avoid 

».  2i  c.  19.  fc  32.  seem  to  deader  the  ekp«nae  whuoh  may  otherwise  be 

thieiJkgaiien  neeesssty.  oocationed  by  the  defendant's  fdead- 

(«)  This  Ibm  is  not  strictly  aeoes-  ing  rim  in  arrear.  See.  as  that  ptat^ 

tag%  ftir  the  phuntiff  may  wvow  for  the  rent  which  hae  been    satisfied 

9m  eakiieyeaiP'Ss  x^it,  &c.  theu^  only  [There  cannot  be  an  «rowiy  or  cogni* 

peft  thereof  be  due,  3  Boe^  and  Pul.  zance  fbr  patt  of  titt  mH^  witfcoot 

^.-^^  T.  B.  24a  n.  C.--1  Saund.  showl^f*  that  the  re^&e  is  paid.    2 

aOl.  B.  t.'986.  II.  a.-^  East.  437.-^  Jehns.'ftep.  441$.    Bac.  Ate^ 

torn.  Di|r-  Header, 3  K.  14.  but  it  is  CK.)} 
hetter  to  mmw  «%  for  the  rait 


voBxsNT,        [0tniim€RceiJi6itt  ef  «vot0r3f,  a«  aiile,  5SA.3----Be6aue  he  says  <faat 
^^        lie  the  said  A.  &  for  a  loiig«pace  of  time,  to  wit,  for  the  space  of 

one  t^anfin  "* "^^^  before,  and  ending  on  the day  of ^  A.  D. , 

common  for  and  from  thence  untiU  and  at  the  said  time,  fiiioB,  4bc«  held  and  »h 
kdn  (oO^  joyed  one  un^vided  moiety  (the  whole  into  two  equal  moieties  *to  be 
[*5d3]  divided)  of  the  said  dweliing-heuse,  in  wMeh,  Ibc  with  tke  appurte- 
nances, as  tenant  thereof  to  the  said  C  D.  under  and  by  virtae  of  a 
certain  demise  there^  to  him  the  said  A.  &  theretofore  made  at  and 
under  the  yearly  rent  of  jg*  ■»  payaUe  quarterly,  on  the,  &c.  (otaf  *. 
tf^  the  entire  reftl»  und  -Me  days  of  pofftnetU,)  in  every  year,  by  eTOA 
and  equal  portions;  and  becanse  one  undivided  moiety  of  the  sam  of 
if— —^  of  the  rent  aforesaid,  for  the  apace  of — ; — -.aiding  as  afore- 
said, on  the  said  ~—  dny  of  — »>  A.  II.  *-— *  aforesaid,  and  firom 
thence  until,  and  at  the  said  time,  when,  tu:.  wnsdne  and  in  arvearftoBx 
the  said  A.  B.  to  the  said  C.  D.  he  the  said  CD.  weU  avows  the  tak- 
ing  of  the  said  goods  and  chattels  in  the  said  declaration  mentioned* 
in  the  said  dwelting-houae,  in  which,  &c  and  justly,  &c.  as  for  and  in 
the  name  of  a  distress  for  the  said  undivided  moiety  of  the  said  rent 
so  doe,  and  in  arrear  and  unpaid  as  aforesaid ;  And  tlds  he  the  said 
.C.  D.  is  ready  to  verify,  wherefore  he  prays  judgment  and  a  return  of 
the  said  goods  and  chattels,  together  with  hio  4«nages,  &c.  according 
to  the  form  of  the  statute  in  sudi  case  made  and  provided,  to  be  ad- 
Cornizance  judged  to  him,  &c.    And  for  a  cognizance  in  this  behalf  the  said 

bikifiiB^)fthe  ^*  ^'  ^7  ^^^^  ^^  ^^  ^^^^  ^^'^'  ^^  ^^*  purpose  had  and  obtained, 
c$heT  tenant  aooording  to  the  form  of  the  statute  in  such  case  made  and  provided,  as 
in  common,  bifliff  of  6.  H.  well  acknowledges  the  taking  of  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  in  the  said  dwelKng-Souac, 
in  which,  &c.  and  justly,  &c.  Because  he  says,  &c.  \_CQgniutimiee  m 
bmliffofihe  other  tenant  in  common  for  an  undivided  moiety  of  the 
tent  due  to  him,  simUar  to  the  above  awnvry,  and  see  ante,  561,  as  to_ 
Ifte  language  of  the  cognizance.'] 

Avowry  for       [First  pka,  general  issue  (y),  as  ante,  556.    Second  plea,  as  fol- 
poor's  rate.   ^^^  .-j — j^^^^  f^^  ^^  avowry  in  this  behalf,  by  leave  of  the  courthere, 


(x)  See  tlie  precedents,  5  T.  B.  433.-^l  8«lk.  9Mw-^  Had.  S5j^1 

246.>-8    Wentw.    133.— Tenants    in  AJb.  tit  Joint^tenanti  &e.«JiL-^n   3 

•ommou  cannot  join  in  an  avowry  for  Sa&.  207.    5  T.  R.  247.  it  is  said  if 

lent,  though  they  must  join  in   an  three  tenants  in  common  diatmin  10 

avowty  for  daftage  feasant,  5  T.  R  beasts,  they  must  each  of  them  aiFsw 

9I0;«— 8tr  W.  Jones.  253.-^2  H.  B.  separately  for  ten. 

386.— The  avowry  for  rent  must  be  de  (tf)  The  stat  43  BUi.  e,  %  u.  10. 

waa  wsrfsfflff  of  the  whole  rent,  and  gives  the  general  lasoe  not  guilty  in 

■Dt  of  a  certam  sum  which  amounts  case  of  a  distress  lor  poor  rate^,  and 

toaniflie^Osrth.289.— lIxLliaynu  also  the  above  ^tedalflia. 
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for  tbia  pmpeae  fint  had  and  obtained,  aeeonlwg  to  the  form  of- tlie  b^kam  «u- 
tlatute  in  sttok  case  made  and  ^^vidad,  tlie  aaid  C.  D.  aa  chmcb-      ^t^\ 

warden  of  the  parish  of ^  in  the  county  ^ afocaudd,  and 

the  aaid  B.  F.  aa  everseer  of  the  aaaa  pariah,  will  avow  the  taking  of 
tbe  aaid  stack*  of  hay  of  the  aaid  A.  B.  in  the  aaid  de«daration  men- 
tiafted  in  the  aaid  place  in  which,  fee*  and  jnatly,  hecanae  they  aaj 
that  the  aaiadn|^  tatdng^u^uad  detainsag  of  the  aaid  atack4>f  hay  aa  in 
the  aud  declaration  mentianed,  .were  done  by  them  tiie  said  C.  D.  and 
E.  F.  by  authority  of  a  certain  act  o£  parliawoiit  made  in«the  par- 
liament of  .the  lady  Elizabetib,  late  queen  of  England,  holden  at 
Westmii|»ter  in  the  ooun^  of  MiddLaeeK,  mtttuled,  **  An  aat  for* 
the  relief  of  the  poor,**  and  accordicig  to  the  tenor,  j^n^rt,  and 
effect  of  the  aame  act  And  ^tds,  8k%  [^Conclude  mift  #i?eri/iciiiioit, 
U^  aaie,  557.'] 

[GammanoeaMfi^  of  avowry,  oa  mde»  5^6.3— Beeanae  lie  aaith  that  Avowry  by 
the  aaid  place  in  which,  &c  (^  now  ia,  and  at  the  aaid  tinie»  wkm,  ^^  ^^^ 
&C.  waa^tha  close,  aftl,  and  freehold  of  him  the  aaid  C*  D.  (^),  and  her  tresa  damage 
caaae  the  aaid  cattle,  at  t|ie  8a]d*time,  when,  Aec»  werein  iheaai^fteGa,  ^  ^' 

in  which,  &c«  eating  up  the  g^rass  there  then^  growing  and  doing  da- 
mage there  to  the  aaid  C.  D.  he  the  aaid^CD.  well  ayowa  the  taking 
of  the  said  cattle  in  the  aaid  place,  in  which,  '&c*  and  justly,  &c*  aa 
lor  and  ki  the  name  of  a  distress  for  the  aaid  damage  so  there 
done  and  doing  as  aforesaid.  And  this,  4fi;  [^Conclude  wUh  a  «erv 
JkmHon  as  ante,  557.] 

^[tknameneement  of  avowry  or  cognixanee,  as  ante,  556, 7.]— Be-      [*565] 
cauae  he  says  that  6.  H.  before  the  said  time,  when,  &c.  and  at  the  tenant  from 
time  of  the  making  of  the  demise  hereinafter-mentioned,  waa  adaed  y^vto  year 

: , (0- 

(x)  As  to  this  plea  in  general,  see  (b)  In  an  arowry  by  a  freehoidei^ 

1  Saond.  347.  d.  n.  6.    It  is  necessaiy  the  words  do*€,  toil,  and  freehold  an 

to  set  forth  the  nature  of  the  plain-  sufficient,  1  Saufid  347.  d.  n.  6. — 2 

ti/fs  title,  and  it  is  not  sufficient,  as  in  Saund.  206.  a.    If  a  seisin  be  shewn, 

trespass,  merely  to  say  that  defendant  what  must  be  stated,   see  2  Lutw. 

waa  kwfuDy  possessed,  Stc.    3  Bos.  12^,  ]'.    If  under  a  tease,  state  the 

andFul.35d.-^8auBd.2&4.  d.  305.-—  seisin  in  &e  of  the  lessor  and  the 

1  Saund.  347.   d.    How  tenants   in  lease,  with  a  profert,  and  then  state 

cOQunon  az«  to  avow,  see  2  Hen.  Bla.  the  entry  aa  above.    As  to  freehold  ia 

att>.  rig^ht  of  wife^  and  pleading  title  In 

(a)  Whertt  the  de^Mtdant  is  only  general,  ante,  250  to  382. 

aeiiedof  part  of  the  field,  &c«  men-  (c>  It  is  not  sufficient  znerelf»to 

tisned  in  the  dsehoation^  it  is  neces-  state  that  the  defendant  was  ktwftdl^ 

wry  in  the  avowry  to  qtutUfy  the  state*  potBeated^  Ue,  but  &e  seisin  in  fee  Mid 

wimA  o£  the  seinn   accordingty,    1  the  demise  nrast  be  stated  aoeofdh^ 

Stand.  347.  d.  n.  St.  to  the  feet,  2  Baa.  &  Pal*  ^SS^^^^ 


4A*  ATowaOBif  kc. 

iMiKAM  vflA-ef  and  in  the  aaid  phae»  ia  wMch,  &c«  wiih  te  apptrteanceSp  in  his 
*^^'      demesne,  aa  of  fee*    {[And  beiag  so  aeised  he  tbe  aaid  G.  H.  before 
the  said  time,  when, &<u  to  wit,  «n»  &c.  at,  fccafotesaid,  demised  ttie 
said  piace,  in  which,  &(v  with  the  appurtaiiaiices  to  the  said  C«  D.  to 
have  and  to  hold  th»  same  to  the  said  C.  D.  lor  one  whe)e  year  froBi 
theiiee  nmt^ama^ud  M^  to  beeampletoaiid  eadi»d»  mA  so  front 
year  to  jeaaaa  long  as.  thej  the  9aid€^.  ILantd  C«]X  shooM  i«a|ioiB^ 
tivelj  please;  hgr  wtHe  of  which  said  desaise  he  thejmid  C.  IKafibev^ 
wards  aad  before  th«  aaiil  toost  wheo,  fcc  to  wit,  ODt  &cv  laal  afone^ 
said,  entered  iiito  the  ssid  plaee  in  whi^t  &£•  with^lteappiurtett^^ 
and  boeame,  and  wmUjit  and  at  the  said  tioe  wlto%.&c  yaaposatsaeil 
thereof,]  aad  beeanse  the  said  cattle  in  the  said  daclaration  qieptioii' 
ed  at  the  said  time,  when,  jcc  were  wi^sngfiiU^  in  thee  aaid.  place,  in 
whiob,  &€•  tnHuliiig  do«ni  and  depsfitoiing  tbaKgrass  theie  t|||imgprar* 
ing^  and  doiuf^  damage  diere  to  the  said  €.  i).  be. the  said  C.  Vufg^ 
tfvows  4he  taking^  of  the  said  oDfette  in  the  said  place,  iiiJirhiGh,  Xlc 
and  justly,  &c»as  fiir  and  in  the  namoaf  adbtiiess  for  the  mA  rtjtfingf 
so  there  done  and  doing  as  aforesaid.    And  this^^lcc  [Ckmfklfll^m^ 
m  nsri^iofjon,  as  rnite^  ^7*] 

The  like  aaa     [_€kmmmcem«nt  of  tttxncvy  or  eogmxaneef  as  anteg  55^  7^2   •^ 

oopyhelder,  i^mg^  ^^  ^y^  ij^  the  Said  place  in  which,  &G.  (d)  now  is,  and^^iom 

nant,  time  whereof  the  memory  of  man  is  not  to  the  coii.tracy,  hath  been 

and  still  is  sitoate  witliinihe  manor  of,  &c.    [^Here  state  Aai  Uu 

locus  in  quo  was  capyhold,  and  ths  admission  oftiie  popffholder,  amd 

[*566]      the  entry  of  such  *c'6pyholder,  as  atttCt  255^  and  tften  stai^  the  demise 

firom  year  to  year  to  the  defendant^  cmdtte  distress  damage  feaaa^i  as 

supray  565,  and  cxmclude  with  a  t^erf/haalioR,  as  amte^  557^ 

Avowiy  for  a  {Cwwmeneem/efKb  of  avowry  or  cognixancep  as  ante,  556,  7.]*-Be- 
aistreM  da-  ^anse  he  says  that  before  and  at  the  said  time,  when,  &c.  he  the  said 
byl  free-  C  D.  was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  cer> 
^^^^^iJ^^f  ^^  messuage  and  laai!,  with  tiie  appurtenances,  situate,  lying,  M 

oraMDon  in    being  in  the  parish  ot aforesaid,  and  before  and  at  the  said  time 

the  locus  in  when,  &c.  was  in  the  actual  occupation  thereof;  and  that  he  the  8ai4 


fmtnd*  284  4  2BS.,  See  the  mode  of  cogi&izances  indexed  in   8  Weatv. 

stating  difierent  seisins  in  fee,  and  dc-  gzlxv  to  ccxxvii.  This  precedent  wttl 

mises  by  lease,  &c.  ante,  250  to  282,  sicfllcetto  shew  ths  mode.m  wl4ch  aa 

and  the  Index,  t]i«  Tt^/eP/eoJ^c/.  avowry,  ditmage  lessant  by  a  qsa^ 

(d)  Or  a  certain  part^  to  wit,  — —  moneri  states  the  £Mts,  and  leo  ,1 

^(IBSS  of  t))e  said  plaoe  in  which,  Sec  Saund  346,  n.i3.— The  diOoMnt  forms 

ase  1  ^sund.  347.  d.  note  5.  of  pleading  title,  sali^  250  to  382;ifi 

fifoa  the  sevnnd  avowxiet  and  the  pi^eoedents  |^  in  trespcm 
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€^  D.  and  all  those  whose  estate  he  now  b«di«  and  at  the  said  tfane,  nr 
when,  &c«  had  of  and  in  the  said  Btessnage  and  land  with  the  ^PP^i^^^J^^^ 
tenances,  for  the  time  heing^  fiwm  tine  whereof  the.memory.of  man  mon. 
is  not  to  the  contrary,  have  had  and  have  been  used  and  accustomed 
to  Kare,  and  of  right  ought  to  hare  had,  and  the  said  C.  D.  still  of 
light  ovght  to  have  for  himodf  and  themaeifies,  his  and  tlioir  tenants 
an4  farmen»  occapMTs  of  tbs  said^measnage  and  land  with  the  a|ppini*>  « 

OeBanceSy  coaunon  of  paal«re»  iB»  upon,  and  tlurooghmt  tiie  said  pla^ 

in  whioh»  fee*  ealled ^  for  all  Us  and  their  eonimonaUe  cattle, 

.  levant  and  coashant,  in  and  apon  tiie  said  messvage  and  land,  with 
tile  apportenaaees  ev^j  jemr,  at  all  times  of  the  year,  as  to  the  said 
mesattoge  and  land,  with  the  appartenances  belonging  and  appertain- 
ing. Aad  beeanse  the  said  catde  ite  the  said  declaration  mentionec}, 
at  the  MUd  tfane,  iriien,  frc  were  in  and  upon  the  said  [dace,  in  which, 

tt€*  called ^  depasturiog  and  dtetroying  the  grnas  there  then 

g:rowing  aad  bsing,  ttd'Hoing  damage  there,  so  that  the  said  C.  I>. 
coold  not  have  or  enjogr  his  said  common  of  pasture  there,  in  so  ampia 
a  aaaaaer  as  he  ooghito  have  had  and  enjoyed  *the  same^  he  d^^said      [*5673 
C.  D*  weU  avows  the  taking  of  the  said  cattle  in  die  said  doelaraiiopi 
naentioiied,  in  aad  upon  the  said  place  in  which,  kc  called 


aad  justly,  &€.as  for  and  in  the  name  of  a  distress  for  the  saidda^age 
so  there  done  and  doing  as  aforesaid  And  this,  &c«  [_€kmclude  wM 
a  verifktsHont  as  ante,  557.'] 


[•560] 


*JJV  TRE8FA88. 

B^  m  Klng^a-Sendi,  {or  **  a  P.»  or '^ Bcechequer.'') 

Term,  51  Geo.  3, 

C.  DO  A 

i^tg.    I  And  tlie  said  C.  D.  by  E.  F.  his  attorney,  comes  ana  defends  Genial  Is- 

A.  B.J  the  force  and  injury,  when,  &c.  and  says  that  he  is  not***W- 


suAdentlf  eadble  the  pleader  to  frme  cuse  muBt  be  pleaded  apeciaily,  and  in 

■ay   Oliieir   •▼owiy   or  cognizance,  tretpaas  to  penonal  property  the  same 

wMeh  nay  occur  in   the  oidioary  rule  prevail^  except  in  the  instance  oC 

esurae  of  practice.  »  distieaa  ior  rent,  which,  vhen  made 

(a)  Very  few  matlen  of  defence  upon  ^e  demised  preniaea,  may  be 

can  be  given  in  evidence  mider  thia  given  in  eiddence  under  the  genend 

plea,  which  in  general  mere^^  puts  in  iaaae,  11  Geo.  2.  c.  19.  a.  SI.— 1  Eap. 

iaaue  the  Acta  stated  in  the  declara-  Sep,  29^.    in  trespass  to  ^ealpvopae- 

elOR.    te  trsipairB  for  injuries  to  the  ty,  the  defendant  may,  uafler  this  piei^ 

■witeis  ia  jtistftotiop  «f  ox-  give  in  evidence  his  right  «f 

Vojuft  3H 
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m  vmsAK.  gBoitty  of  tiie  wd  supposed  tresptsses  above  laM  to  Ins  charge,  oj* 
any  part  thereof,  in  manner  and  form  as  the  said  A.  B»  hath  abore 
thereof  cMnpUuned  against  htm.  And  of  this  he  the  said  C.  D.  ptffs 
himself  upon  the  conntry,  &c« 

ThemLetoaC.  D.l 

part,  with  a  ats.   V  ^^  ^  ^^  C.^  D.  bjr  B*  F*  hb  attorney,  eotnes  and  de- 

^^^  A.  B*j  fends  the  force  and  injory,  when,  &c.  and  as  to  the  coming 

due  (6).  wHfa  force  and  arms.  Ice.  and  whatever  *ielse  is  against  the  peace  of 

[•569]  ^^p  1^^  ^^  j^^  1^1^  ^^  as  to  all  the  sapposed  trespasses  m  the 

said  declamtion  mentionei},  except  as  to  the  tmaUng  and  entering 
the  said  close,  called,  &c  and  the  said  other  close,  called,  &e.  in  the 
said  first  and  second  counts  of  the  said  declamtion  mentioned,  and 
in  whicb,  &c.  and  the  several  trespasses  suf^Kised  to  have  been  com- 
mitted by  the  said  C.  D.  therein  says  that  he  is  not  guilty  thereof  in 
manner  and  form  as  the  said'  A.  B.  hath  above  thereof  complained 
agaiflst  him.  And  of  this  he  puts  himsdf  upon  the  country,  ftc  And 
as  to  the  residue  of  the  said  supposed  trespasses  in  the  said  de> 
daration  mefndoned,  the  said  C.  D.  saith  that  the  said  A.  B.  ought 
not  to  have  or  maintdn  his  aforesaid  action  thereof  against  him, 
because  he  saith  that,  Ice.  [flere  state  the  mhject  matter  of  ffte 
defence,'] 

Aecoid  and  Tlie  plea  of  accord  and  satisfaction  in  trespass,  is  similar  to  that 
■•^■^J^^*  in  case,  ante,  550,  adupdng  the  term  ''trespasses"  instead  of 
meat  *  grievances.*    See  also  the  pleas,  5  East  294.    As  to  the  plea  of 

arbitrament,  see  ante,  in  assumpsit,  482.  which  may  be  ea^ly  applied 

to  trespass. 

Tender  of  [First  plea,  general  issue,  as  ante,  568.]— And  for  a  further  plea 
fuuitie^eftfie  **^  behalf,  as  to  the  said  assaulting,  beating,  and  ill-treating  the 
peace,  un-    said  A.  B.  and  imprisoning  him,  and  keeping  and  detailing  him  in 


•Ion  of  the  locus  in  quo,  or  that  of  treapaases  mentioned  in  the  dedaia- 

any  other  person  under  whom  he  jus-  tion,  1  Saund.  10.  24.  82.  396.  tnd 

tifies.    7  T.  It  354.-8  T.  B.  408.  where  the  defendant  nu^  not  be  able 

Rights  of  way  and  other  easements  to  obtain  leave  t»  plead  doable,  tUa 

must  be  pleaded  specially.    As  to  this  mode  may  still  be  adopted,  and  in  or- 

plea  in  general,  see  ante,  1  Vol.  In-  der  to  save  costs,  it  is  frequently  advi- 

dez.  tit.  OenertU  I—ue,  sable  to  confine  the  plea  of  not  gialty 

(Jb)  Before  the  stat.  4  Ann.  c.  16.  to  the  trespasser  which  can  be  jnsti- 

which  alldws  several  pleas  in  courts  of  tied,  leaving  the  plaintiff'  at  KbeHy  to 

record  by  leave  of  such  courts,  this  take  judgment  aad  ezeoute-  a  writ  of 

was  the  usual  mode  of  pleading  where  inquivy  as  to  the  treapassea  which 

the  defendant  could  not  justify  all  the  eHmotbejustifiedf  asia28afLM. 


^mn  for  the  Mid  Bpaceof  tme  in  tiie  «aid  deelwtlMii  mcBiMe4  iv««wm. 

Iiy  him  the  said  C.  D.  above  ivpfoeed  to  have  been  deiie»  &c.  be  the  <^r  ^  <^<>* 

■Bid  aiX  by  leeve  of  the  court  here  fortbie  iwrpoae  &»tbed«iid(;)^'^''  ^ 

obtained,  according  to  the  form  of  the  otaliite  in  that  case  made  and 

pmdded,  eajTs  that  the  Mid  A.B.  ongbtnotto  ha3re4rnaiBtainhiB 

a&reMbi  actm  thereof  againet  htn  becMwebe  tagra  that  be  4ie  aiid 

G.  Ik  at  tbeaMdtiMe»  wben,<(c.  was^  and  longbeferehad  b«tt  a ]«»• 

tice  ^oar  ^Wwd  the  now  Idag^  aaiigned  to  keep  the  paMo-ef  oar  said     [*^^] 

lard  the  lMg»ia  and  far  the  widooutjof -~*^  and  alM  to  hearand 

determine  divert  fatonjee,  tw  ope  wen,  and  other  nuedemeanora  done 

and  committed  within  the  oMd  ^Goanty.    And  tbe  Mid  G.  D.  further 

says,  thit  the  said  treapMeea  in  the  Mid  declaration  mentioned, 

above  eiin^ooed  to  have  been  eonnitted  by  him  the  Mid  C.  D.  were 

done  and  conimitted  by  .him  4be  Mid  G.  D*  in  the  execution  of  hie 

aaid  office  of  juatiee  of  the  peace  within  the.  aaid  coiinty,  after  the 

d4tfa  day  of  Juno«ir51»  and  that  be  the  Mid  G*0.  after  the  commii- 

ting  €(  the  Mid  treapaHM  by  him  above  aappoeed  to  be  done^ 

and  before  the  ezhsfakiog  of  the  bill  of  the  Hid  A*  B.  agunat 

him  the  Mid  G.  D.  in  thia  behalf  {or  if  in  C.  P.  or  by  originate 

"  before  the  e/immencemfMt  of  i^is  udt^")  and  within  one  calendar 

month  next  after  any  notice  in  writing  of  any  writ  or  proceM  intend* 

ed  to  be  brought  against  him  the  said  G.  D.  by  the  Mid  A.  B.  for  the 

cauM  aforeeaid,  that  is  to  say,  on  the  —  day  of ^  A-  D. ^ 

at»  tec  aforesaid,  tendered  and  offered  to  pay  to  the  Mid  A.  B.  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  £ -,  of  lawful  money  of 

^jlreat  Britain*  as  and  for  amends  for  the  said  trespasses,  which  said 

sum  of  £ i  so  tendered  and  offered  as  afpreMid,  was  sufficient 

amends  for  the  said  treapasses,  and  wliich  said  sum  of  £ ,  so 

tendered  in  amends  for  the  said  trespasses,  the  said  A.  B.  then  and 
there  wholly  refused  to  accept  and  receive.  And  this,  &c*  {^Ckmclude 
with  a  wrificmtiomt  as  ante,  470,  sixth  frecedent^ 

[JkHo  nmt  as  antet  469,  Jtrs^preeedent]— Because  he  Mys  that  he  Flea  of  dis- 
the  said  G.  D.  at  the  said  times,  when,  &c.  had  not,  nor  claimed  to^^  to'i^ug 
have,  nor  hath  he,  nor  doth  he  now  clidm  to  have,  but  diMvoweth  and  in  quo  uid 
diachuaMtfa  to  have  any  *title  or  interest  in  the  said  closes*  in  which,  aoei^  («r). 
kc;  and  the  said  G«  D.  further  saitb  that  the  said  cattle  in  the  said      [•sri] 


(e)  Tht  ftatote  also  aatliorijEes  the  to  plead  the  tender  of  the  20«.  men- 

plc*  of  geneni  iaiue.    As  to  this  plea  tioned  in  the  act  for  the  preparing  and 

in  genetml,Bac,  Ab.  Tender,  P.  6.  and  aerving  the  notice  of  actioQ,  together 

the  precedait%   9   Wentw.   Index,  with  the  sum  tendered  as  amends  for 

c«xxii«-*In  another  precedent  it  was  the  trespass. 

Iteigbt  to  be  adriaabk  in  a  third  pka  (d)  See  the  precedents,  9  Wentw. 
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dftclamtiiNi  mMSm^At  a  little  befool  Aay  of  die  uid  times*  when, 
&c«  had  without  the  knenrledlgB  and  agniiat  Ok  will  of  Urn  the  mM 
C.  D.  straywl  and  eieaped  mto.the  aaid  deaea  of  the  laid  A.  B.  in 
wfaich»  Ikc.  and  at  the  ««id  tiaiei,  when,  %usu  were  in  the  end 
eloees»  in  whiefa»4kc  doing  damage  there  as  in  the  said  dedaiation 
18  mentienedj  wherefore  he  the  said  C.  B*  aa  soon  aa  hm  had 
knowje^  thtreef»  to  wit,  ai  the  said  several  thnes,  whsn»  tuu  ia 
Older  to  y^ent  farther  damage  theaa  to  the  said  A.  B.  and  te^driTO 
hM  said  caittis  oat  of  die  said  cloees»  eotored  the  said  oMas,  m  whid^ 
fcc  by  the  most  conyenittii  and  proper  ways  there  ftr  the  porpooeof 
Miring  the  said  cattle  out  of  the  said  doses,  and'then  and  there  al 
the  said  timea,  when,  &c.did  drive  them  eat  of  the  said  closes  of  the 
said  A*  B.  in  which,  &c.  by  the  asest  proper  and  convenieiit  ways 
there,  as  it  wis  lawful  for  him  to  do,  he  domg  as  little  damage  on 
those  occasions  as  he  possibly  could;  and  in  so  doing  he  the  saidCDi 
with  his  feet  in  walking,  neceseartly  and  nnoToidably  trsd  down, 
trampled  upon,  consumed,  and  spoiled^  a  little  of  the  oats  of  the  said 
A.  B.  there  then  growingand  being.  Which  are  the  same  trespaaaes 
in  the  said  declaration  m^itioned,  aiid  Whereof  the  said  A.  B.  hath 
aboTe  thereof  eotnplained  agaiaflt  him  tke  said  C.  IX  And  the  said 
C.  D.  farther  8aith,ihat  after  the  committing  of  the  said  several  tres^ 
passes,  and  befi««  the  day  of  the  exhibitng  of  the  biB  of  the  said 
A.  B.  in  this  behalf,  (or  y  in  a  P.  or  tyorigtnai,  ''Ae/We  flk^com^ 
mtnctmad  of  thU  suU,")  to  wit,  on,  &c.  at,  &€.  aforesaid,  he  the  eaid 

CD.  tendered  and  offered  to  pay  to  the  said  A*  B.  the  sum  of  jg s 

of  lawfol  money  of  Great  Britain,  in  fall  satisfaction  of  die  said  sevend 
trespasses  in  the  Sfdd  declaration  mentioned,  the  sfdd  sum  of  iE-— *- 
then  and  there  being  sufficient  amends  for  the  said  trespasses,  iHitch 
said  sum  of  money  he  the  said  A.  Q.  then  and  there  wholly  r^aed, 
and  still  doth  refase  to  accept  of  the  sud  C.  D.  And  tUa,  &c.  [^Con- 
chide  wi^  a  veriJUation,  as  tinte^  470,  nxtii  pr^oedmnk'] 


[*m\        *[f'iT8t  genertd  issue,  as  ant^,  StS^jy^And  for  a  farther  plea  in  this 

^^®  *^^^*  behalf,  as  to  the  said  supposed  trespasses  in  the  said  declaration  men- 

(k).  tinned,  the  said  C.  D.  by  leave  of  the  court  here  for  this  poipoae  fast 

had  and  obtained,  according  to  the  form  of  the  ststete  in  that  ease 


Index,  cxxxn.  In  trespass  to  land  this  amends  caa  be  pleaded  for  any  other 
plea  is  given  by  2l8t  Jac.  1.  c.  16.  s.  5.  tr^aases  tium  th«oe  couumttpd  l^j 
See  the  ca^s  thereon,  Com.  Dig.  cattle,  and  see  8tra.  549.  and  Vin.  Ah. 
Pleader,  3  M.  36.  Vln.  Ab.  Trespass,  Trespass,  8.  a.  543. 
a.  a.  543.  Bac.  Ab.  Tender,  P.  0.  {k)  21  Jac  1.  e.  16.  s.  $.  Bee  nib- 
Notwithstanding  the  case  in  3  Le^r.  servstions  on  tins  statute^  6  East  91^ 
ST.  it  is  dimbted  whether  a  tender  of  • 
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Biftde  and  provided*  Mitk-^kat  the  nid  A.  B.  im^t  not  t»  h&Ye  or  »  mhuuk. 
maintun  his  afiMiesaid  actkn  thereof  .if^nit  him;  becMue  he  saitii 
that  be  the  said  C.  D.  was  not  gailty  of  the  said  several  sapposed 
trespasses  ia  the  said  deckmtiim  oMatioiied,  or  of  aaj  or  either  of 
theni»  «r  of  aay  part  thereof,  ia  auaiaer  and  fmn  as  the  siud  A.  B. 
halk  above  tiiaissaf  complaijied  agsinst  hiai»  at  a&y  4me  within  six 
^ormmnmeH^mi^  trttpan  to  ik§  penon  ^fimr^)j9ta%  next  before 
tbeeshib«kiag  of  the  biU  of  the  said  A.  B.  agsiostthe  said ClXin  this 
behajf,  (wifimCiF.m'bif  anginal "  neaei  before  the  commencsmait 
f^  ikU  stdW*)  And  this,  &C.  [Osiw^tidf  wUh  a  verifieaHan,  as  aitfs, 
470.st«tt|»recdbtt»3 


C.  D.l 
ate.    y 


IFmiphOpgimndiim^  csanfe,  563.}— -And  for  a  fiirlher  to  nxsoirs. 
A.  bJ  plea  in  this  behalf  as  to  the  said  asmltmg^  besting,  bruising,  ^^^^ 
wonndtiig  (mX  <Lod  ill-taating  the  *Mdd  A*  B.  n  in  the  said  first      {•srS] 
count  of  the  said  dedsration  meniioned»  and  as  to  the  rending  tear«> 
ia|^.Wainisging,and  spoiling  the  wearing  apparel  of  the  said  A.  B.  as  in 
^6at  «ottnt  also  mentioned*  the  said  C.  D*  bj  leave  of  the  coort  here 
for  this  purpose  had  and  obtsined  according  to  the  fonn  of  die  statute 
in  that  ease  made  and  provided,  saith  that  the  said  A.  Brought  not 
to  have  or  maintain  his  aforesaid  action  thereof  agunst  him*  because  Plaintiff's 
^  says  that  Ihe^said  A.  B.  just  before  the  said  time,  when»  &c.  in  the  ^^  *«^^' 
said  first  count  mentioned,  to  ^t,  on  the  day  and  year  in  that  count 


Xi)  Ab  to  tluB  plesy  see  Com.  IMg.  abore  foim ;  bat  where  the  law  priin4 
Pleadeiv  S  M.  15.  and  the  precedents,  fiuae  only  authorizes  an  aneat,  or 
9  Weatw,  lad.  sxxi.  to  czziii.— 4Jn-  toaching  a  person  by  amoUiterraairas 
kaa  it  be  quite  certion  that  the  evi-  imposint^  if  a  wounding  alao  be  at- 
dence  will  support  this  plea,  it  b  not  tempted  to  be  juatified,  the  occasion 
advisable  to  adopt  it,  particularly  in  thereof  muat  be  ^eciaHy  stated,  as  in 
actions  for  trifling  >tfsaulta,  because  if  the  case  of  an  arrest  under  process^ « 
son  atsauU  be  pleaded  unsuccessfully,  resistance  or  attempt  to  rescue  must 
Ihe  bUttety  being  admitted  on  tiie  re-  be  stated,  as  in  1  Saund.  396,  29T.  id. 
eotd,  tbe  pl^iullir  wffl  be  entitted  to  n.  1.  «8  T.  R.  78.  S99.  fn  defence  of 
lull  costs,  though  the  dasngcs  be  «»•  the  person  of  the  defendant,  an  at- 
derlbrty  shilllkigB,  6  T .  R.  503. — 3  T.  aauh  and  battery,  &c.  unty  be  justified, 
B.  SM.    R^t  see  1  Taunton,  1^  but  in  defence  of  the  pottesidon  o£ 

(m)  Tlie  stsiement  of  the  tres-  personal  or  real  property,  the  defend- 
paaaes  ki  the  i«iit>dttctofy  part  of  the  ant  must  plead  mdnter  nu^nus  impo- 
plea  wffl  necesmfly  depend  upon  the  ^sdit,  see  tfie  distinction,  1  Salk.  40r. 
Ibna  of  €ie  dedfasation ;  in  n  pSea  of  Lutw.  14^.-8  T.  R.  78.  €on.'Dig. 
son  assault  demesne,  a  woundSngr  may  Hesder,  3  H.  15. 
b^  justified  in  setf^defence  in  the 


'430  nsAff  nr  ba» 

f  nsMst.  mentioned,  at»  &€.  afittresaid,  with  force  and  mm»  tic.  made  an  a^- 
sault  (n)  upon  him  the  aaid  C.  D.  and  woald  then  and  there  have 
beat,  braised,  and  ill4reated  bin  the  aaid  C.  D.  if  he  had  not  imrae* 
diaiteij  defended  faimaeif  agamat  the  said  A.  B.;  wherafore  he  Ihe 

Defendant's  gaid  C.D.  did  then  and  there  i^fend  bimaelf  againat  Hie  aaid  A.Bi  as 

'^^'  he  lawfully  might  for  the  cause  aforesaid;  and  in  so  diiBg  did  hbcm^ 

muriljf  and  wiMVoiiaUy  (o)  a  little  beat;  bniise,  woumI  and  yk4reat 

the  said  A.  B.  and  r&tA,  tear,  damage,  and  spoil  tbe  said  wearing 

apparel  in  the  said  first  ceont  meBtioned,  dcing  no  mmmiamvy  dm- 

mage  to  the  said  Ji.  B*  an  ike  occaman  aforeeaH  and  so  the  said 

»  C.  D.  saith  that  if  any  hurt  <$r  damage  tfaenand  there  happened  ta 

the  said  A.  B.  or  his  said  wearing  a^Munel,  the  same  was  occasioned 

by  the  said  assaolt  so  made  by  the  sud  A.  B.  on  him  the  aaid  C.  D. 

and  in  the  necessary  defence  of  himself  the  said  C.  D.  against  the 

said  A.  B. ;  whicn  are  the  same  snppeaed  trespasses,  in  the  intradwy 

tory  part  of,  Ihia  plea  mentioned,  and  whereof  the  said  A.  B.  hath 

[^574]      above  thereof  complained  ^against  him  the  said  C.  D.    And  tins,  fce. 

[XkmekidewMav^Jiemikn,aBante,47(^$krthprecedei^ 


MoDiter  ma*      [tirst  pfea,  general  teiie,  as  ante,  568.    Second  flea,  son  asmoA 

to^!^^^  ^'^'^'^^^  ^  ^^*  ^^%  <^*^  P^^  «s/o{{eMt^s:>-And  for  afbfther 
the  peace,  plea  in  this  behalf,  as  to  the  said  aalanlting,  beating;  braising  woand- 
p^lJP''''   ing,andill4TOa(ing  the  said  A.  B.  as  in  the  said  first  conntof  tKeaM 


made  an  as-  declaration  mentioned,  the  said  C*  D.  by  like  leave  of  the  court  here 
fendant  who  ^  ^^  purpose  first  had  and  obtained,  according  to  the*  form  of  the 
defended      statute  in  that  case  made  and  provided,  saith  that  the  said  A.  B.  ought 
^^''  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  be- 
cause he  saith  that  {Here  state  tke  nkoUUer  manas  imposmi  to  fre- 
serve  the  peace,  as  in  the  precedents,  post  575  and  ST^  to  tt«t,  and 
then  proceed  as  /o^bnr^f)-— Whereupon  the  S2ud  A*  B*  then  and 
there,  with  force  and  ailns,  &c.  made  an  assault  upon  the  said  C.  D. 
and  would  then  and  there4iave  beat,  bruised,  and  ill^reated  Urn  the 


(n)  State  the  assault  or  batteiy,&€.  caaioaed  by  the  pJaintiflT's  first  aasani^ 

made  by  the  plaiatiff  upon  the  de-  and  in  self-delenec^  and  oondiide  with 

fendant  according  to  the  facts.  a  verificatioB. 

(o)  This  together  with  the  aver*  (p)  See  the  notes  to4he  pMcedent^ 

mentthat  the  trespasses  are  the  saiae  ante,  ST2, 8.    The  plea  of  son  aasaall 

as  thoae  complained  of  in  the  deda^  demesne,  mightinsach  case  be  iBaa£> 

ration,  according  to  many  of  the  en-  ficieat,  because  the  defendsnt's  first 

tries  do  not  i^ipear  to  be  necessaiy,  iatetference  to  preserve  the  peaces 

see  the  precedents,  Winch.  1131.  Ca  would  in  point  of  law  reader  him  the 

Ent.  644.    2  Saund.  5.  which  mere^  first  assaulter, 
state  that  the  supposed  iajuiy  was  oc* 


sr  nBspA99«  '  481 


Mid  C.  D.  if»  ftc    [4Me  tfe  telf-^fefeiiee,  ^c.  ftiui  cmuchtie  oMtniike  f  Minost. 
lot  irreceAnt] 

cedeni^  OMte^  57%  S,  to  the  atteriak,  and  then  as  fottowsi] — ^Because  l[^&thexv  &e. 
Im  Bftith  tbat  the  said  A.  B.  just  before  the  said  time,  when,  &c*  in  (?)• 
the  said  first  coant  mentioned^  to  wit,  on  the  same  day  and  year  in 
that  count  mentioned,  at,  &c.  aforesaid,  with  force  and  aims,  &c 
made  an  assaaU  upon  E.  F^  then  and  tha«  being  the  &ther  of  the 
said  C.  Iky  and  would  (r)  then  uid  there  have  beat,  bruised,  and  ill- 
treated  ium  the  said  EL  F.  if  he  the  said  C.  D.  had  not  immediately 
defended  the  said  fi%  F.  wherdore  he  the  said  C«  D.  did  then  and 
there  defend  the  said  *E.  F.  so  then  and  there  being  his  &ther  as  V^^ 
•foresaid,  aiipunst  the  said  A.  B.,  as  he  iawfolly  might  for  Ihe  cause 
aforesaid,  and  in  so  dmng  <yd  neeeasarily  and  unavoidably  a  little 
beat,  bruise,  wound,  and  iU^reat  the  said  A.  B.  and  repd,  tear,  da- 
mage, a&d  spoil  the  said  wearing  apparel  in  thei  said  first  count  men- 
tioned, doing  no  unnecessary  damage  to  the  said  A.  B.  on  the  oeca- 
aion  aforesaid;  and  so  the  said  CD.  says,  that  if  any  hurt  or  damage 
then  and  there  happened  to  the  said  A.  B.  or  his  said  wearing  appa- 
rel, the  same  was  occasioned  by  the  said  assault  so  made  by  the  said 
A.B.  upon  the  said  E.F,  and  in  the  necessary  defimce  of  him  die 
said  £•  F.  agunst  tbewd  A.  B.  which  are  the  same  supposed  tres- 
passes  in  the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  A.  B*  hath  above  thereof  complained  against  him  the  said 
C*  D.  And  this,  &c.  ICkmelude  with  a  ver\fieatum,  a$,  ante,  470, 
eiieth  fveoedent*^  • 

[FtretpUOfgevieral  isene,  ae  ante,  568.  Second,  as  fMows: — ^]  MolHter  ma- 
And  for  a  further  plea  in  this  behalf,  as  to  the  said  assaulting,  beat-  ^-^t^' 
iofl^  and  ill-treating  the  said  A.  B.  as  in  the  said  first  count  mention- i>eace,idAui- 
ad,  the  said  CD.  by  leave  of  the  court  h^e  for  tUaporpoae  &rat  had^^^p^^ 
and  obtained,  according  to  the  form  of  the  statute  in  that  case  made  and  being  fi^t. 
provided,  says  that  the  said  A.  B.  ought  not  to  have  or  maintain  his  ^jf  ^^^^  ^' 
aforesaid  action  diereof  against  him*,  because  he  says  that  the  said 


{q)  Am  to  pleas  ef  this  nsture,  see  Winch.  1121. — 9  Wentw.  Ind.  cxxi. 

Com.  Dig.  Pleader,  3  M.  15.    By  in-  to  cxxixi. 

•etting  the  words  "  wife,"  «mofther,'*  (r)  Stra.  953. 

••son,"  *•  daughter,''  «  servmt,**  or  .  (t)*8ee  the  notes  to  the  precedent, 

«<  martcfv^  aoeohHag  to  l&e  &et,  in-  «nte,  574.    As  to  this  plea,  see  Com. 

sle«i  of  the  wotd  •'iiBither,''  this  form  Dig.  Pleader,  3  M.  16.  and  the  prece- 

may  be  readily  applied  to  any  case  dents,  2  Brown's  Ent  137:— <9TfeBtw-. 

that  may  arise.    See  the  precedents^  liid.cxTUi. 


MS  n*A«  nr  bis 


i«nMom.  A.  &  ind  ene  E.  ^.  at  the  sakl  tiine,  fi4wii,  {b:.  at,  Ik.  af^^ 

fighting  together,  and  striTing  with  force  and  anna  to  beat  and  wmaA 
each  other,  agpunst  the  peace  of  oar  lord  the  now  king,  whereupon  tlie 
said  C.  D.  being  thm  and  there  present;  for  the  preservatum  of  the 
peaceof  onr said  lord  the  king,  and  thatdie  said  A.B.  and  B.  F. 
might  do  no  hurt  to  each  other,  and  in  order  to  aeparate  and  paK 
them,  then  and  there  gently  laid  his  hands  npon  thesmd  A.  B.  as  he 
lawfully  might  for  the  cause  aforesaidt,  which  are  the  Said  SHsani^ 
11^  beatings  and  ill-treating  the  said  A.  B.  in  the  said  first  conntof 
the  said  dechiration  mentioned,  and  whereof  he  ^i^  said  A.  B.  hsth 
^SrSi  «abo?e  thereof  complained  againi^  him  the  said  C.  D.  And  tins.  fa. 
(Cfmdude  wWi  a  verijUaHm^  as  amU^  470,  six^  precedeMk) 


Thelike  [^FUti plea, general  issue,  08  arittf  5t^    SecmtdfUa^satm^m^ 

S^l^  ^^  totheoMeruk,  aad  then  msfMom.^  Because  he  says  tliat  the 

unde  an  as-  aaid  A.  B.  jnst  t>efore  the  sud  time,  when,  fa.  in  the  said  first  count 

S^  perron  mentioned,  to  wit,  on  the  day  and  year  in  that  count  mentioaed,  with 

(t).  force  and  arms,  fa.  had  made  ail  assaaltupsft  eneE.F.  and  was  thai 

and  there,  and  at  the  same  time,  when,  fa.  beating  and  iimrealing 

the  said  E»  F.  in  breach  of  the  peace  of  our  said  loid  the  kii^; 

wherefore  the  said  C.  D.  at  the  said  time,  when,  fa.  to  praserve  the 

peace  of  our  said  lord  the  king^  and  to  part  the  said  A*  B.  fii^sin,  attd 

to  prevent  him  from  fortber  beating  and  ill-treating  .the  smd  EL  F. 

gently  laid  his  hands  upon  the  said  A.  B»  as  he  lawfolly  might  for  ikt 

cause  aforesaidt,  wUch  are  the  same  assaulting;  beatii^  and  iil-treal- 

ing  the  said  A.  B.  in  the  said  first  count  of  the  said  declamtion  aien- 

tioned,  and  whereof  the  said  A.  B.  Aath  above  thereof  compiainfd 

against  him  the  said  C.  D.    And  this*  fa.  [Gtmebde  wUh  m  venfiea- 

^      tiofiy  as  ante,  470,  sixth  preeedentJ} 

Correctionif    [First  plea,  general  usne,  as  antSf  569.    SscsmI  jriea,  m  ta  ike 

^^^^^'ossfliifttfi^,  beating,  and  iU^reating  Hie  said  J.  K  aeti^  mm.  iy 

l»edience(«).  leave,  Sfc.  as  ante,  575.])— Because  he  says  that  before  and  at  the 

^     .    said  time,  when,  fa.  in  the  said  first  count  msntionodf  to  wit,  a;t;  fa. 

aforesaid^  the  said  A*  B.  was  the  appieatite  <tf  the  said  C.  Bl  in  his 

trade  and  business  of  a  s  md  then  and  there  behaved  and 

conducted  himself  saucily  and  contumaciously  towards  the  said  C.  D. 

and  then  and  there  refined  to  obey  his  lawfal  commands  rdating  tn 


(I)  See  the  note  to  the  last  pnes-  Brosra^  But; Hfl.    Seethe 

dent  for  pfewliiig  thai  sm^speaOfy,  2 

(«)  As  to  tlds  plea,  see  Com.  1%.  Bos.&PuL234. 
Fleadsrj  3 1119.  see  the  ptesedsarbib. 


bts'duty  asmick  apfireiitiee  asafomftM,  ^i^kereupon  he  the  said  C.  D.  to  pbbmsii. 
tben  mi  there^  modemtbly  coKrected  him  the  96id  A.  B.  for  hifi  said 
wsbehayioiiv.    *WhUi  are  ik»  said  assattlting,  beating  and  ilKtreat-      [•577] 
iag  the  said  A.  K  ia  the  said  frai  cmm*  m^tioMd.    And  thi8»  &c, 
l€(mcht<k  wi^  •  veHJUtiki^  u$  miie,  4T0,  mxUi  pneed^ 


iFirti  pUa^  gutieral  issue^  a»  miie,  568.  Secmdpka  a$foUmD$i-^']  Moderate 
AadfiBraftuBkherpkatn  thia  bahaU;  as  to  the  nuikn«  of  the  said  ^^;^^^^ 
assault  on  tfe  said  A.  B.iiithesaidfirstooiiiitof  thesaiddecIai&tiiHi 
meationedt  and  heatings  bmisiBg^  and  ilUraatiiighiiB,  and  patting  the 
said  iron  shackles  upen^ihe  hands  of  him  the  said  A.  &  and  impri* 
soning  htm  for  the  said  spac^  of  time  {n  the  said  first  count  mentioin- 
ed,  the  said  C.  B*  6aith»  (oe^io  nai^  6y  tanw»  4r^  OS  einif,  575.)  becaii9e 
he  saith^hat  he  the  said  C.  &  beibre  and  at  the  said  time,  when,  &c. 
in  the  said  fiiet  cennt  menfioned,  was  tba  master  and  commander  of 
a  certain  ship  w.  ressel  caHed  the  *  ■»  and  the«aaid'A«B> 
then  wa^  a  mariner  in  and  belonging  to  the  said  ship  or  yessel, 
and  the  ssid  C.  D.  fiirilttr  saith,  that  the  said  A.  B.  just  b^re 
the  said'^hne,  when)  &e.  in  the  said  first  count  mentibned,  ne^ 
^leoied  his  duty  as  sn^h  nfaviner'as  aforesaid,  in  and  on  board 
of  the  said,  ship  ar  vessel,  and  behaved  and  condneted  himself  in 
a  mutimMis,  disorderly,  and  improper  manner,  on  board  thereof; 
wherenpea  the  said  C.  D.so  being  master  and  oommander  of  the  said  ^ 

sinp  or  vessel  as'aloresaid,  for  the  presenratmn  of  discipline  and  order 
ilk  and  on  board  tiiereof,  at  the  said  first  time,  when,  &c..  did  mode- 
raMj^  chastise  and  cprrect  the  said  A*  B.  fiir  Us  ssid  neglect  of  duty 
and  miaaandttet,  and  in  so  doing  did  necessuily.and  vnavoidably  a 
little  beat,  bruise,  and  ill-treat  the  said  A.  B.;  and  for  the  same  pur- 
pose he  the  said  C.  D.  did  then  and  there  pat  the  said  iron  shackles 
upon  the  ha.nds  of  the  said  A.  K  and  did  imprison  hun  for  the  said 
spaae  f»f  time  in  the  said  first  count  meifliaiied,  as  it  was  lawful  fcr 
him  to  dofor  the  cause  aftiresaid,  which  *are  the  same  supposed  tres*  {•57$} 
passes  in  the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  A.  B.  hath  above  thereof  complained,  agunst  him  the  said  ..  ^ 
C.  D.    And  this,  ^.    [^Comlude  with  a  verifiet^ion,  as  ante^  470, 

\FiTii^  pUa^  §mieral  issue,  as  ante,  56d.    &moniy  as  ftUmos:^ 


(jt)  At  to  the  neoeaeity  fiir  plead-  more  specially,  see  tiie  p^cednn^  9 

ing  this  ground  of  defence  speoitily,  Wentw.  335.  and  as  to  pleas  of  mode- 

s^e  3  Bos.  &  Pal.  324.    It  may  be  fire-  rate  cofiection  in  geneiil,  e^  Cam. 

(laemtly  adTissUe  to  plead  the  fiicts  Big'ineader,  311. 19. 
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484  I!££Ai  flr  BAE 

ifttBfcv  09  And  for  a  Aurther  plea  in iMalwhaK  as  to  tke  aasaiaUiii^  bmJ6ag{»)f 


»OM£fl6IOV. 


and  ill-treating  tiie  sttd  A.  B.  aa  in  the  said  irat  cmat  memtMaad, 
iidltinde.  the  said  CD.  (fty  Uave»  t^fc tfcHa Mii» at  auls^  469, TA)  Beeaaae 
d  l^"*  be  sajm  that  he  tlie  aald  C.  D.  More  and  at  the  aaid  titte,  fHwB,  te. 
haoB^  m^    ^^  lawfully  podsesaed  ^m)  ^  ^  aittatn  dweitSaigfcama»  wiA  the  ap- 

jnolUter  ma-  purtenancea,  situate  and  being  at ;  and  being  arpaBaaned  tiiere- 

totiun^j^^<>^>  the  aaid  A.  B.  jtM befere fte aaid  time»  when^dn.  to-nil^ on  the 
<^^(3f)'  same  day  and  year  in  the  sidd  deelaitttion  men#oned,^viia  nahntftdfy 
in  the  aaid  dwelling^'hoMe,  and  irnlk  fbfce  and  artna  wiing  a  great 
IkfAt  and  diataibtace  th^rrife,  attdnl  4aaiU  tune»  arten^te.  atnid 
and  continued  therein  making  auehMiae  and  dirtihauce  withMltAe 
have  or  licence  and  against  the  Hill  oflke  aaM  e«  fit  and  dnrfag  all 
that  titte  there  greatly  diatuibed  and  dia^ted  (he  SMd  &  ft.  and 
hid  fattdly  in  th«  peaceiiUeaad  qiuat  paiwaaion  aari  lajujaantaf  Ma 
said  dwcWng-hoosef  and  thereupon  the  aaid  C-  Bl  than  and  Ihfefe  r^ 
quested  the  said  A«  B;  to  cease  fhsn  nddng  hia  aaM  Boiae  attd  dia- 
tarbaiice»  and  to  go  and  depart  fttm  and  ant  of  the  said  dandling- 
[*579]  house,  which  the  said  *A.  B.  Ihfen  and  Ihere  wholly  lafcatd  la  4o, 
.  whereupon  Ae  said  C.  D.  in  defeiiee  %f  the  pauuussiiM  ^f-Ma  said 
dwelling-house,  gently  \M  hia  hadda  apaii  ^  sM  A.  k  ha  oMtar  la 
^emote^  and  dM  then  and  there  remote  ^  alM  A.  B»'  Ami  and  nut 
of  the  aaid  dwellibg-Muse,  as  he  hmrfbUy  might  JiM*  Ihe  casMo  afft«^ 
aaidt,  wMch  are  %A  said  Supposed  treapaaaes  in  theintfodiMaty  pail 
df  tUs  plei  mentioned,  xhd  whereof  the  said  A*  B^  halh 
against  thfe  said  €.  D.;  without  fUs,  that  (»)  he  iie  aaid  C.  Ik 
guflty  «f  the  said  supposed  trespaMes^  orany  or  titfier  «f 
where  than  In  the  said  dwe(ling4ioufte  situate  as  aftniiftit  («>—- 
liianduie  wUh  u  veriflaaian,  as  ante,  470,  Hirlh  pr^ed^Kt.'] 


(y)  ila  lo  thb  plei,  see  Gem.  ttg.  tikose  acts  ai^  ba  jusO&edb  sMiag  «t 

Pleader,  3  M .  16,  17,  and  tlie  prece-  the  f,  ia  the  above  precedent,  the  as- 

dent%  8  T.  R.  299.  78.-9  Wentw.  aault  by  the  plaintiff,  and  the  defend- 

116.  ftnt*a  self  defence  as  in  the  precedent, 

(z)  A  wounding  cannot  be  justified  ante,  574,  post,  579. 
merely  in  defence  of  possession,  (8        (a)  This  is  safflcient,  $  Wils.  71. 

T.  R.  299.— Com.  1%.  Pleader,  3  M.  73.-8  T.  B.  78.  SOi. 
16,  17.— 1  aattc  407.— Ltttw.  1483.)        (6)  Aa  to  this  allegation,  1  Saond. 

though  if  the  phantUr.attflpipted  to  7a80,n.3. 

enter  thehouae  with  fofce  it  is  other-        (c)  As' to  this  arennent,  see  ante, 

wise,  see  the  bw  and  preeedent,  8  T.  Vol.  1.  Index,  tit.  Qmr  eti  codbn.  Sic 

R.  78.— If  the  phintiff,  upon  the  at-  3  Stra.  694.-2  Saund.  5.  n.  3.— 1 

tempt  to  reiaore  him,  waagailty  of  an  Saund.  82.  n.  9.  85.  298.  and  aaa  the 

aaamlt  upon  the  defendant  or  his  Ik-  preeedent,  Cowp.  162. 171.  2  Brown. 

nSfy^  and  the  deftndant  did  adeaDy  Em.  139.— When  die  house  b  ia  the 

beat  or  wound  faihi  in  self  detacoi  suae  parish  or  phae  aslhat  staled  ia 


*l 

M 


time,  wii»,  fce.  wm  towfiiHy  poiiowcA  of  fk  certain  public  I^HMI^^^J^*^' 
•itmte  a<«  Ik.  a£mMd.    AjidtiiA«ia4  A.B.atitd0be£Melfaeeai4apublic. 
thne,  fiheii,  lie*  iatcwri  and  cmm  i»te  tha  said  haiiae  af  tii^  wd  ^^^^' 
C.  D*  and  Ihatt  a^d  tl^ara  auda  a  gpMt  iMiae  and  distaitance  thera- 
m»  tod  tha  aaid  A.  B.  thao  aa4  tkeve  behavad  and  conducted 
biaMalf In  a  rada*  qaanalaonMib  and  oacifil  laaanar*  towaida  diyeia 
yawawi  than  aad  there  lawfaBj  baiat  in  the  aaid  hmm,  and  thcpeby 
tbenandtlimgMilljdiaiaibadaad  diiqaiaM  <be  Mid  CD.aiid 
bia  &aMfy>  and  tba  mM  olfaar  peaiana  aa  being  in  tfaa  aaid  bouae,  in 
file  paacaatateand  qaiat  aaca|i^yi|  apd  eDJoymaki  .thereof;  where-    . 
i^MNrtN  aaid  G.  )X  tiMm  aad  theae  n«|ueated»  Ike.    (jSaaia  of  in  <ft^ 
lasi  pr€paimito  Ifca  endLJ 

■ 

IFim  jAm, gtmral  i9mm,  m  tmk,  568.    Mkmwd M»foUam$:—']  Thelikein 
ABd.frra&r1harplaainibkbahtf,  aa  «a  tbe  aaaanUai^  «beating^ '^l^]  "^ 
and  atriking  the  aaid  plainiiiFmib  a  atkk.  aa  in  the  said  int  count  pl^tifTs 
of  the  said  declaration  neatioiied»  the  Mad  C  9.  &&  (dy  Uave»  ^e.  fe,^nt'8 
Ofliia  turn,  «•  aafe,  4^)'4eaaoae  i^  laja  that  he  <be  said  0*  i>*  before  dv<^^ 
and  at  the  aaid  tinM^  wh«»,  4Ms.in  ike  said  &«t  coant  af  ibe  saU 
oiaimtioft  aMntiooRd^  ^08  lawfidOi  J  poasassad  of,  and  in  a  certain  mefr> 
aaageor  dwaiila^Qnae.  ailunle  al^4cc*  in  vbbbbe  the  aaid  C.  p.did 
Ihen  and  thane  inhabit  and  dwatl»  and  that  be  the  aaid  C  D.  being  lo 
pDBnBsaad  thaveaf»  the  said  A.  B.  jnst  before  the  asid  time,  when,  &c. 
4a  wit»  aa  the  aame  day  and  year  aforesaid*  to  mk^  at,  kc*  a&resaid, 
miA  tece  and  arms,  and  with  a  ateng  haqd  did  attempt  and  andea- 
voaf  Ibicihlf  to  break  into  and^entar  the  said  mesaaage  or  dweUing- 
banse  t^  the  said  C.  A.  adtbont  the  leave  or  licea^  and  against  the 
wNl  of  the  said  C.  D.  whereapiHi  the  said  C.D.atthesaid  timeiwhen, 
&c.  being  in  the  said  messuage  m  dwelling^iouse,  in  order  to  pre* 
sarre  the  peaceabke  and  qniet  possession^  tbereaf,  did  tban  and  tiieae 
resist  and  oppose  such  entranoa  of  the  siM  A.  B.  into  U^  said  mn^ 
Buage  or  dwelling-house,  and  in  so  doing  did  neoessarily  aad  unfiToli- 
ably  assault  and  beat  the  aaU  A.  B.  with  the  said  atkk,  imd  aa  be 
lawfully  might  for  the  cause  aforeaaid,  and  so  (be  said  £•  O.  m  Ikct 
saith,  that  if  any  damage  or  injury  then  and  there  happened  to  the 
said  A.  B.  it  was  occasioned  by  Ike  said-C.  D.'s  aaid  .ddbnce  of  his 
said  posooBsion  of  bia  eaid  mesaoage  or  dwaffingJionae,  against  the 
said  A.  B.  which  are,  &c.  iConehuie  as  in  the  pret^imtf  mtk,  fTB 
from  the  t*  with  a  verijlcatiofif  .a$  ^nte,  470.] 


tbc  deqlttstion  tids  ayerment  ir  to  be    and  the  notes  to  ihe  ^siccedent^  uA^f 
omitted.  i9V.  n.  s.  572.  a. ». 

{d)  See  the  precedent,  8  T.  S.  78. 
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-  -    *  •  "  *  . 

nsnircs  op      [First  general  is$m^  as  afit^,  568.    Beemtd  plea,  as  foUows  :^-'} 

possession  of -^  ^  in  the  sidd  first  count  mentioned,  and  beatinfr  and  iU-treating 

a.  close  (<j).    him  as  therein  mentioned,  the  said  C.  D.  by  leave  ef.  the  coort  here 

for  this  purpose  fint  had  and  <^tained,  according  to  the  form  of  the 

statute  in  that  ease  made  and  provided,  saith  |}iat  the  said  A.  9l. 

[*581]      ought  not  to  have  or  maintain  his  aforesaid  actnm  *thereo(  against 

^  him,  because  he  says  ikat  he  the  said  C.  D.  before  -and  at  %e  said 

time,  when,  &c.  was  lawfully  possessed  of  and  in  a  ceftmn  close,  to 

wit,  a  close  called ,  in  the  parish  oi- ,  in  the  county  ^fore^ 

«  said,  and  of  a  cilhain  gate  of  and  belonging  to  the  same  close,  and 
bdng  80  possessed,  the  said  A.  fi.  a  little  befats  the  said  time;  when, 
&c  with  force  and  arms,  and  with  a  strong  hand,  and  wi^oat  the 
licence  or  permission,  and  against  the  will  of  the  said  C»  D.  did  force 
and  break  open  the  said  gate,  and  as  much  as  in  him  the  said  A.  B. 
lay,  did  attempt  and  endeavour  fiircibly  to  break  into  and  enter  the 
said  close  of  the  saidC.  D.  and  forcibly  to  drive  into  the  said  close  a 
great  number,  to  wit,  -^*  sheep,  of  the  said  A.  B.  and  would  then 
and  there  unlawfully  and  forcibly  wkh  a  strong  hand  have  dfeeted 
and  accomplished  such  unlawftil  attempt  «nd  endeavour  wiftont  die 
licence  or  permission  of  the  said  C.  D«  and  aguast  his  wilUif  the  and 
C.  D.  had  not  defended  his  said  possession  of  hb  said  close  and  gate, 
Whei^upon  the  said  C.  D.  b«og  then  in  hia  smd  close,  and  daring  the 
said  forcible  and  wrongful  attempt  and  endeavour  of  the  said  A.  B. 
did  at  the  said  time,  when,  &c.  defend  his  the  saidX3.  D/»  possession 
of  his  said  close  and  gate,  «id  oppose  and  resist  the  said  attempt  and 
^  endeavonrof  the  said  A.B.;asitwaalawful  forhimthesaidG.D.to 

do  on  the  occasion  aforesaid,  and  the  said  €.  D.  furtiier  saith,'  that  if 
any  damage  or  injury  then  and  there  happened  to  the  said  A.  B.  the 
same  Ihppened  of  the  wrong  of  the  said  A.  B.  and  in  the  defence  by 
thesidd  CD.  of  his  said  close  and  gate  f  witbouttWa  that  he  <he  siod 
CD*  was  guilty  of  the  said  several  trespasses  in  this  plea  mentioned, 
6r  any  of  them,  at,  &c.  aforesaid,  or  elsewhere,  or  in  any  other  manner 
than  as  in  this  plea  ntetitioned  (/)•  And  this,  &c,  [CoTiclude  wUk 
'  a  verificaHoHy  as  anite^  470,  sixth  frecedenf] 

xxpaiteK-         \First  plea,  general  issue,  as  ante,  56S.    Second,  as  follows  .*•— J 

JJJJ^«,^^  And  for  a  further %plea  in  this  fa^bidf  aa  te  tb^  assaulting,  *beatii^ 

'(^).  and  iU-treating  of  the  said  A*  B.  as  in  thesaid  first  count  of  the  said 

(•583J 

■■■■■!»  .1  ■  ■  .       -_,.,      ■ ■      ■  ,    .      ■  « 

(e)  As  to  this  plea,  see  8  T.  B.  78,.  (^)'  See  «  precedent  of  a  justifica. 

an^snte,  578,  note  z.  tioa  by  a  aherifi*  at  an  election,   1 

(/)  As  to  this  aTennent,  see  aate»  Taunton.,  146. 
579.  n.c. 
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declaration  mentioBed,  and  compelling  him  to  get  into  the  said  cart    iwtaisoa- 
in  the  said  first  count  mentioned,  and  to  go  and  travel  therein  tlie  ^^.^Ilfj 
distance  in  the  first  coant  mentioned,  and  as  to  the  imprisoning  the  p]ea  by  two 
fSaid  A.  B.  and  keeping  and  detaining  him  in  prison  for  the  said  time  ^^^^^'V^JL 
in  Ae  said  first  count  mentioned,  the  said  C.  Su  and  E.F.  by  leave  of  ^ionfop  a^ 
*the  court  here  for  this  purpose  first  had  and  obtained  according  to  the  s^V^*  »nd4m- 
fbrm  of  the  statute  in  such  ca^  made  and  provided,  say  tiiat  the  said  ^j^t  pfauntiflT 
A.  B,  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  P®"*"?*^^,* 
them,  because  they  say  that  before  and  at  the  said  time,  when,  &c.in  peace  in  ttie 
the  said  first  count  mentioned,  the  said  C.  D.  was  lawfiilly  possessed  houje  ^^^  ^ 
of  a  certain  d  welling^iouse  ntnate  at  — ^^  and  the  said  C.  D.  being  so  t)^^  the 
po^fessed  Ifiereof,  the  said  A.  B.  just  before  the  said  time,  when,  fitc.  other  de- 

fendant  atf  a 

to  wit,' on,  &c.  in  the  said  declaration  mentioned,  at,  &c.  aforesaid,  nonstable  ap. 
entered  and  came  intolhc  said  dwelling4ioiise,  and  then  and  there  Pf^'^ded 
with  fierce  and  arms  made  a  great  noise,  disturbance,  and  affray  ^n^  carried' 

Aerein,  and  then  and  tiiere  insulted,  abused^  and  ill-treated  the  said  ^»'n.  hefow  a 

Mwtice  of  tiie 
C.  D.  and  his  family  in  the  said  dwelling-house,  and  greatly  disturbed  pe«ce  (&). 

and  disqtiieted  them  in  the  peaceable  and  quiet  possessim  of  the  said 
dWelling-hoose,  in  breach  of  the  peace  of  our  said  lop  the  king ; 
whereupon  the  said  C«  D.  tiieit  and  there  r^uested  the  said  A.  B.  to 
cease  his  said  noise  and  disturbance,  and  to  depart  from  out  of 
the  said  htmse,  which  he  the  said  A.  B.  then  and  there  wholly  refused 
to  do,  and  continued  in  the  said  house  making  the  said  noise,  distur- 
bance, and  affray  therein,  and  then  and  there  threatened  the  said 
C  D.  and  his  family,  that  he  would  continue  making  his  *said  noise  [^5831 
and  disterbaaee  in  the  said  house  during  the  whole  night,  and  hinder 
and  prevent  the  said  C.  ]>•  and  hm  family  from  sleeping  or  epjoying 
any  quiet  or  repose  in  the  said  house,  whereupon  the  said  C.  D.  in 
order  to  preserve  the  peace,  and  restore  good  order  and  tranquillity  in 
his  said  house,  then  and  there  gave  charge  of  the  said  A«  B.  to  the 
said  B,V.  then  and  there  being  a  constable  of  the  — r^- —  (i),  who 
then  and  there  saw  and  had  view  (j)  afthe  said  breach  of  the  peace^ 


(A)  As  to  pleas  of  this  description;  nniet  a  warrant,  in  which  case  the  ge- 

see  Com.  iMg.  Pleader,  3  M.  22,  and  neral  replication  de  ii^uria  would  be 

the  preoedeiits,  9  Wentw.  Ind.  cm.  insufficient 

A.  peace  «fiie«r  need  apt  join  in  the  (i)  Take  care  that  bis  appointment 
plea,  but  vatf  plead  the  gfeoeral  issue,  be  properiy  described,  he  must  be  ap- 
and  {^ve  the  special  matter  in  evi-  pointed  for  a  township,  &c.  and  not 
dence,  7  Jftc  1.  c.  5.  and  21  Jae.  1.  c.  for  a  parish,  7  East  174. 
.19.  It  may,  however,  freqaefldy  be  (/)  Inaplea  jufttifying^an  tm^sn- 
adnsabie  for  auch  officer  to  joinln  the  mmt  by  a  oonttable  not  under  a  war- 
plea,  in  order  to  narrow  the  eridtafle  fint,  it  seema  neceasaiy  in  general  %» 
on  the  trial*  especially  when  he  a^ted  avvi^'  that  the  constable  had  view  ef 
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nvftisoF.   00  committed  bjr  the  said  A«  B.  m  tfaresaidt  and  tttt  and  ikere  ic- 
nvxT  wiTB-  quested  the  said  E.  F.  so  beinir  sneli  constable  aa  afimaaid^  to  taifie 

oiry  f R9CSS8.  *  ^  * 

the  said  A.  B.  into  his  custody^  and  carry  him  beftre  aonie  jnatice 
or  justices  of  our  said  lord  the  kti^  aaaigned  to  Icoep  the  peaee  in  aii4 

for  the  said  county  of ^  to  answer  the  preskiaea,  and  to  b^ 

dealt  with  according  to  law,  and  the  aud  E.  F.  so  bring  aucb  oonati^ 
ble  aa  aforesaid,  at  such  request  of  the  said  C.  IK  then  and  there 
gently  laid  his  hands  on  the  said  A.  B.  Cbt  tiie  cauae  afqreaaid,  and 
did  then  and  there  take  the  sidd  A.  B.  into- his  casiody,  and  did  carry 
and  conduct  him  the  said  A.  B*  from  and  out  of  the  aaid  honae,  in 
order  to  carry  and  convey  him  before  such  jnatice  as  aftraaaid,  to  be 
there  dealt  with  according  to  law  for  hia  aaid  offence  atfd  hraneli^ 
the  peace* to  wit,  at»  &c.  aforesaid;  and  because  itwastfaenaadDiepe 
[*584]  late  ^at  nig^t,  and  an  unaeaaonable  time  fortfae  said  £•  F.to  eanylh^ 
said  A.  &  before  such  justice  as  aforeaaid,  he  the  aaid  E.  F.  ao  taaiaf 
such  constable  as  aforesaid,  for  that  reaaon  and  for  Ae  cauae  afere> 
said,  qeceaaarily  and  unavoidably  imprisoned  the  said  A.  B.  and  kepi 
and  detained  him  in  a  certain  priaon  in  the  pariMi  aforesaid,  callod 

the ^  until  the  next  morning;  and  the  said  C.  D.  and  E.  F.  fiirthar 

aay,  that  on  the  next  morning  aa  soon^  conveniently  could  be,  he 
the  said  E.  F.  so  bring  such  constable  as  aforoaaid,  endeavonred  t^ 
carry  and  convey  the  arid  A.  B.  before  ancli  juMice  as  aforeaaid,  to 
answer  the  ftaid  premises,  and  to  be  dealt  with  according  to  law,  and 
because  no  such  justice  aa  aforesrid  could  be  found  near  to  the  said 
prison,  and  because  it  was  then  and  there  expedient  and  neeeaaary 
that  the  said  A«  B.  should  g|o,  proceed,  and  be  carried  in  the  aaid  eait 
'  before  such  justice  as  aforesaid,  for  the  purpoae  aforesaid,  and  became 
the  said  A.  B.  then  and  there  refosed  to  get  into  such  cart  for  the 
purpose  aforesaid,  he  the  arid  B.  F.  so  bring  such  conatabjte  as  afiiyi^* 
said,  and  the  said  C.  D-  in  his  rid  and  aaaiatance,  and  at  his  request^ 
did  gently  lay  their  handa  upon  the  arid  A.  B.  and  did  then  and  ther* 


the  breach  of  the  peace,  fdr  it  has  the  plaintiff  would  not  go  out,  but  was 

been  decided  that  a  constable  cannot  not  guilty  of  a  breach  of  the  peace 

arrest  for  an  affray  out  of  his  view,  within  the  view  of  the  conatable,  a 

without  a  warrant,  except  felony  ia  very  able  pleader  advised  a  apecial 

likely  to  ensue,  Cro.  £1.  375.    3  £sp.  plea,  oaoittii^  the  above  statement, 

liep.  540.*-^  .Hawk.  PI.  C  174. 164.  connderingtbat  a  practice  contniy  to 

Book  2.  di.  13.  sect  8.— -2  Hal.  PI.  C.  the  above  decisionB  had  ao  long  pre. 

14.   1  £sp.  Rep.  294.   There  are  prer  vailed,  and  ^mm  so  necessary  for  the 

cedents,  however,  onnttin|^8U€h  state-  maintenance  of  a  proper  pottce,  tbat 

mcot,  9  Weatw.  V.  344,  5;  and  ad  a  probably  a  different  d^diioa 

l^e  case  wbey^  the  disUArbanoe  had  now  take  place. 

beenim^^iahoiiaeJateatnii^l^aBd  ^ 


gently  force  ud  compel  Ihe  wtf  A.  B.  to  get  tato  the  iaid  cert,  and  nmMv- 
te  go  and  tai^el  therein  the  sttd  dtetance  in  the  iaid  declaration  men-  l^^i^^, 
timied,  in  oirier  thet  he  the  said  A.  B.  migHt  be  carried  and  ooBvey- 
ed  by  the  taad  B^  P.  so  being  Mich  constable  as  aforeaaidy  before  sttdi 
jn«iiee  as  afiMsaid,  te  answer  the  premises,  and  be  there  dealt  with 
ittcending  to  law,  fyr  his  said  offence  and  breach  of  the  peace.  And 
tike  aaU  C.  D.  and  E.  F.  further  say,  that  afterwards,  and  while  the 
anal  E.  F.  so  being  such  constable  as  aforesud,  was  so  fanning  and 
tenveying  the  s^  A.  B.  befiire  such  justice  as  aforesaid,  to  wit,  on, 
tfsc  aforesaid,  jAt,  &c.  aforesaid,  he  the  said  E.  F.  at  the  special  solici* 
ifition  and  request  of  the  said  A*B.  and  upon  his  making  a  reas^iaUe 
md  prsper  snbmisrion  for  the  said  offence,  and  with  the  consent  of 
UMiaid  A.  Bw  dischaig^  tlie  said  A*  B.  from  and  out  of  his  said  cue- 
tody,  ^pd  then  and  there  permitted  him  to  go  at  huge,  without  car** 
tjufg  him  before  such  justice  as  aforesaid  *(i^),  as  they  the  said  C.  D.  [*585] 
Mid  £•  F.  lawMly  might  for  the  cause  aforesaid,  which  are  the  same 
.supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
Mid  whereof  the  said  A*  B.  hath  aboTe  thereof  complained  against  the 
•aid  C.  B.  and  E.  F.  (0  this,  &c    lOmdiide  with  a  vefff^eoHim,  m 


[FV*^jrfea,j^eiteriBZwfai«,asanle,568*  SecoMi|iJ^as/oUotrs:>— ]Thelikema 
And  for  a  further  plea  in  this  behalf,  as  to  the  making  .the  said  as-  J^/^?^^ 
sault  upon  the  said  A.  B.  in  the  said  first  count  of  the  said  declaration 
iasntkmed,  and  imprisoning  lum,  and  kee|nng  and  detaining  him  in 
friaon  for  a  part  of  the  said  time  in  the  said  first  count  mentioned,  to 
wit,  for  the  space  of  eight  hours,  part  of  the  time  in  (hat  count  mention* 
ed,  the  said  C.  D.  by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in  that  case  made 
and  provided,  says,  that  the  said  A.  B.  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says  that  just  be- 
fore the  said  time,  when,  &c.  in  the  said  first  count  mentioned,  to 
^t,  on  the  same  day  and  year  aforesaid,  at,  &c.  aforesaid,  the  said 
A.  B.  with  force  and  arms,  &€.  made  an  assault  upon  the  said  G.  Ik 
and  beat  and  ill-treated  him,  and  thereupon  lh(e  said  C.  D.  then  and 
there  gave  charge  of  the  said  A*  B.  to  a  certain  peace-officer  of  our 
said  lord  the  king,  who  then  and  there  had  view  of  the  said  breach 


(k)  This  stiitement  of  defendant^  (/)  It  may  be  necessary  in  some 

lelease  is  to  be  according  to  the  fiict,  cases  to  insert  the  aveiment,  ante, 

fwere  the  sufficiency  of  this  state-  579.  n.  c. 

ment,  5  Bast  294.—^  Haiwk.  P.  C.  (m)  Sec  the  notes  to  the  bst  prc- 

274.  cedent. 
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iKPBtsoir-    of  the  peace  of  our  said  lord  the  kiiig»  so  committed  bj  the  said  A.  B* 
juirr  WITH-       aforesaid,  aad  requested  the  said  peace-officer  to  tBjf;e  the  said 

OUT  C&OCXSS.  •  ^  r  ^ 

A.  B.  into  his  custody*  and  cany  him  before  some  juaocie  or  justice 
of  our  said  lord  the  king  assigned  to  keep  the  peice  in  and  for  th» 

said  county  of 3  to  answer  the  premises,  and  to  be  examined 

and  dealt  with  according  to  law;  and  the  said  peace-officer,  at  audi 

r*586]  request  of  the  said  C.  D.»  and  the  said  *C.  D.  in  the  aid  and  aaaiat^ 
4ni;e  of  the  said  peace-officer  then  and  there  gently  laid,  their  handa 
upon  the  said  A.  B.  in  order  to  take,  and  did  then  and  duvre  take  the 

^  said  A*  B.  into  the  custody  of  such  peace-officer,  and  kept  and  der 

*  tained  him  so  in  custody  until  the  said  A.  B.  afterwards,  and  as  soo^ 
-  aa  conveniently  could  be,  was  carried  before  one  of  his  nuyeaty'a  jus* 
tices  assigned  to  keep  the  peace  in  and  for  the  said  county  of  — 9 — r^ 
for  examination  coneeming  the  premises,  and  to  be  dealt  with  ^cord- 
ing to  law,  and  on  that  occasion  the  sdid  A.  B>  was  necesaarily  aai4 
.  unavoidably  imprisoned,  and  kept  and  detained  in  prison  for  the  said 
space  of  time  in  the  introductoiy  part  of  this  plea  mentioned,  as  he 
lawfully  might  for  the  cause  aforesaid ;  which  are  the  same  supposed- 
trespasses  in  the  introductory  part  of  .this  plea  mentioned,  and  where- 
of the  said  A.  B.  hath  above  thereof  complained  against  Kim  the  said 
C.  D.  And  tliis,  &c.  \_Condude  with  a  verijicaiionf  as  ante^  470, 
sixth  precedenW] 

jMstificfttion  [JP'irst  plea,  getieral  issue,  as  ante,  568. — Second  plea,  as  fol- 
fec^byTshe-  ^ows: — ^]  And  for  a  further  plea  in  this  behalf  as  to  th«  makimg  th%^ 
riff's  officer  gaid  assault  in  the  said  first  coiuit  mentioned,  and  with  a  little  force 
iuhisMfflst-  *^^  violence  pushii^,  forcing,  and  thrusting  (o)  the  said  A.  B.  from 
[*5&n  and  out  of  tlie  said  messuage  *or  dwelling-house  in  the  said  first 
alatitaT  ^'  count  of  the  said  declaration  mentioned,  into  the  said  street  thema 
a^nst plain- also  mentioned,  and  whilst  the  said  A*  B.  continued  on  the  ground  in 

tiff  (n). 

m 
i 

(n)  See  the  precedents,  3  Lev.  61.  dlesex,  or  a  special  capias  by  origina>, 
—1  Saund.  296.  298.  n.  5.-1  Rich.  C.  or  a  capias  in  C.  P.,  describe  tlie  pro- 
P.  151,r— 9  Went  Ind.  xcyui.  to  cir.  cess  as  ante,  210  to  216.  If  there  be 
dx.  As  to  the  mode  of  pleading,  see  any  doubt  a*  to  the  regularity  of  ia- 
1  Saund.  296.  n.  1.  298.  n.  L — Com.  suing  the  writ,  the  officer  should  jus- 
Dig.  Pleader,  3  AL  24.  ante,  VoL  1.  tify  separately,  and  if  the  officer  have 
Index  tit  Process  ;  as  to  the  statement  been  guilty  of  any  excess,  the  plain- 
of  different  process,  see  ante,  210  to  tiff  in  the  original  action  shoulll  als9 
216.  How  to  plead  in  an  inferior  plead  separately,  2  Stra.  1184.--'1 
court*  Cowp.  18.    2T.  R.172.    Com.  Salk.  408,  9. 

Dig.  Pleader,  3  M.  24.    Justification        (0)  The  recital  of  the  trespasses  in- 

under  a  latitat,  executed  in  London  tended  to  be  justified,  must  depend 

by  a  Kijcant  at  maoiS,  9  Wentw.  331.  on  the  ftcts  of  each  particular,  case. 

If  the  aneqt  were  under  a  biD  of  Mid-  When  the  plea  justifies  a  wounding 


•, 


the  said  eiieei  poifing,  binHi^'ttid  dnggiJo^  him  np^n  bis  b»<(k    mFiit^cnc. 

■HT  mi 
nocxM 


thraigk  *e  Mid  and  dvt,  lA  W  «1(m«  die  and  street,  and  fofdie'"'^  ^"""^ 


aad  leiigtb  of  way  in  the  said  first cMifttalao  mentioned,  and 

thereby alktle  hmrteoi^  bniisiBg, aod  wimildi]||;4he  said  A. B.';  attd 

aa  te^die  impriaaiHiig  the  said  A.  B»  and  keeping  and  deMalng  hhfi 

in  piiMm  for  die  laid  space  of  time  in  the  said  first  coMt  mestioned, 

and  aa  to  the  remting,  tearing,  damaging  and  spoHing  the  clothes  and 

waamg  apparel  of  the  said  A.  B.  in  the  said  second  coutdrmentionait 

by  the  said  O.  D.  and  E.  F.  above  supposed  to  have  been  dotfe,  th^ 

aaM  C.  D.  and  £.  F.  by  leav«  of  the  coort  here  for  this  porpiMa  lint 

had  and  obtained,  according  to  the  form  of  the  statute  in  such  case 

■Mda  aad  provided,  saj  that  the  said  A.  B.  ought  not  to  have  or 

■mifltsin  his  aforesaid  action  thereof  against  them,  becafie  they 

say  ^wt  before  the  said  time,  when,  &c  in  the  s^d  tet  and  se*  issuingof  the 

oMBd  eouniB  menttoned,  to  wit,  on,  te.  a  certain  writ  of  oar  lord 

Ihe  now  king^  commonly  qiUed  a  latitat,  was  issued  (9)  oat  df  the 

^MPttit^of  our  said  Iwd  the  king,  before  the  Idfig  hiitkself,  the  said 

«Dart  then  and  still  being  holden  at  Westminster,  m  the  comity  of 

Middlesex  (r),  directed  to  the  then  sheriff  of  — — ,  bj;  which  said 

writ  our  said  lord  the  king  commwAed  the  said  sheriff  that  he 

-ahould  tidte  the  said  A.  B.  if  he.  should  be  found  in  his  bailiwick, 

and  keep  him  safoly,  so  that  he  might  hare  his  body  before  our 

said  loid  the  king  at  Westminster  aforesaid,  on  *-     -  next  after 

-^— ^  to  answer  to  the  said  E.  F.  in  a  plea  of  trespass,  and  also 

to  a  biil  of  the  said  E.  F.  ag|dnst  the  said  A,  B.  for  «£ ^  upon    ' 

promises  acconiing  to  the  custdm  of  th^  said  court  of  ^our  said  'lord      1*588] 

the  king,  before  the  king  himself  to  be  eadiibited,  and  that  the  said 

shtfriff  shoald  have  there  ^en  that  writ;  which  sai^  writ  was  thenlndonedfo 

and  there  doty  indorsed  for  bail  for  £^;  and  which  said  writ  so  in-  ^  ^        ^ 

dorsed  for  bail  as  aforesaid,  afterwards  and  before  the  return  thereof,  writ  to  the 
I.  1  ■  ■      ■  sheaflP(#). 

and  actual  beating^,  or  more  than  a  n. — 1  Saund.  300.  b.  n.  7. 

moUiter  manui  imposuit  to  make  the  ^    (s)  See  ante,  211.  tlie  indorsement 

arrest,  the  particular  resistance  or  oc-  for  bail  should  be  stated,  and  it  is 

caslon  of  such  wounding^,  &c.  must  be  usual  to  refer  to  the  affidavit  to  hold 

Stated  in  the  subsequent  part  of  the  U>  bail,  1  Saund.  296.  n.  2.^^  T.  R.  183. 

plea,  aa  in  th»  precedent,  see  ante,  but  it  is  unnediessaiy  to  state  the  par- 

578.  n.  z.  and  1  Saund.  296.  n.  1.  ticukrs  of  the  cause  of  action  even  in 

(p)   The  process  must  be  stated  a  justification  by  the  plaintiff  in  thd 

specially,  1  Saund.  298.  n.  1.    Co.  Lit.  original  action,  and  though  under  pro- 

283.  a.  cess  of  an  inferior  court,  3  T.  It  185. 

(g)  See  3  Lev.  63.  if  the  pkintiff  — Cowp.  18. 

in  the  original  action  justify  alone,  the  (r)  This  allegation  is  not  necessary, 

plea  nuqr  state,  that  he  caused  it  to  be  though  usual,    Green  v.  Jones.      1 

isMieditic.  Saund.  398. 

(r)  As  to  this  sDegationy  ante,  310. 

Vos.IL  3K 


» 


4j|ig  PLBAJ  tv  9Aft 

nvjUMir.  aodalfo  before  die  said  time»wlMB»&&  to  irit,oii,&^ 

feHT    VNB] 

raocssa. 


sn^HT  VNBSH  ^^^  ^^  deliverad  taG.  H.  BsqwK,  who  then  and  &m  tbeaoeferth 


until  and  at;  and  after  >thtt  retura  of  the  aaid  ivii4  Jm  aberiffof  the 

aaid  counfy  of  — — >  to  be  eieevted  in  dae  fern  «l  ImtihumI  tbem^ 

^"^ntto   npon  the  iaid  O.  ISL  so  being  sheriff  as  afimesaid,  aAaniBavdaaad  be- 

defendants    f^^^^  ^  return  of  the  said  writ,  and  before  the  said  time,  mUmth  &c- 

(«).  ia  the  said  finrtand  second  counts  mentioned,  to  wit,  on 

du  and  yoar  hist  aforesaid,  at,  &c.  aforesaid,  made  his  certam 
rant  m  w^tioj^  under  his  hand  aad  seal  oi  oiEce  of  aheriff  aforesaid, 

dibsiied  to  the  keeper  of  the  gad  of  the  said  county  of  « ^,  and  to 

the  said  C.  D.  the  said  sheriff's  bailiff,  and  thereby  coovnanded  him, 
the  said  C.  D.  tlmt  he  should  take  the  said  A.  B.  if  heahoald  be  fmwd 
in  his  Mliwick,.aiid  safely  keep  him,  so  that  the  said  sheriff  flight 
have  the  body  of  the  said  A.  B.  before  our  said  lord  the  kiif  at  Wast- 

minster  aforesaid,  on next  after  .-^-,  to  a&swer  the  sakl-fc^iL 

in  the  plea,  and  to  the  bill  in  the  said  writ  mentioned;  which  said 


Hefireiy  of  taut  afterwards,  and  before  the  return  of  the  said  writ,  and  betea  ^ 

bailiff.  ^^^  tvoke^  when,  &«:•  in  the  saidlGuvt  and  second  counts  mentionedf  to 

jrit,  on  the  day  and  year  last  aforesaid,  at,  fcc.  aforesaid*  ^iiras  delivei^ 

[*^^1     «d  to  the  said  C  D.  to  *be  eiacttted  in  due  foim  of  law.    ^7  vu^^*^ 

Arrest  bv      ^f  which  sMd  writ  and  warrant  the  said  C.  D.  as  such  baiUff.as  aforsr 

BBC  Oi   the 

defendantsasi9^d»  ^^^  the  said  £•  F.  as  his  senrant,  and  by  his  command^  after* 

Vaaliff,  and     wards  and  befoi^  the  time  appointed  for  the  retom  of  the  said  writ,  to 

in  hispid.  ^'  wit,  at  the  said  time,  when,  &&  in  the  said  first  and  second  counts 

'  *   mentioned,  and  within  tbe.bailiwick  of  the  said  sherii(  to  wit,  aC  &«• 

afoi<esaicl»  took  and  arrested  the  said  A*  B.  by  his  body  in  the  said 

messuage  or  dwelling^ouse  in  the  said  $rst  count  mei^&oned,  and 

k^pt  aod  detail^  him  in  the  custody  of  the  said  C.  D.at  the  suit  of 

th6  said  £.  F.  for  the  cause  aforesaid,  for  the  said  space  of  time  in  the 

said  first  count  mentioned,  as  it  was  lawful  for  them  to  do  for  the 

Neoes^  to  cause  aforesaid  (t'}.    And  becaftie  at  t|i^  said  time,  when,  &c.  in  the 

v^^dff  to  a  ^^  ^^^  ^^^  second  counts  mentioned,  the  said  Ab  B*  having  been 

place  of  safe  go  arrested  as  aforesaid,  it  was  necessary  and  expedient,  in  order  to 

toT^st**^  ke^  him  in  safe  custody,  under  and  by  virtue  of  the  said  writ  and 

W."  

m 
t 

(«)  Examine  with  the  wurant.  See  (y)  Where  only  an  asrest  is  justi- 

the  precedeiri^  3  Lev.  63,  and'  the  fled,  the  plea  ends  here  with  a  vetifi- 

mode  of  pleading  a  warrant,  1  Saund.  cation,  see  the  precedent,  3  Ler.  63. 

S98.  n.  5.    It  is  not  necessaiy  in  thb  but  if  a  wounding  or  actual  battevy  be 

case  to  state  that  the  warrant  was  un-  justified,  the  occasion  theredT  must 

der  seal,  2  Saund.  305.  n.  13.  and  see  be  stated  m  the  above  precedent,  aotc^ 

the  precedent,  1  Saund.  296 ;  when  it  578.  n.  z.  and  1  Samid.  396.  i^  I.    A5 

is  tteceasar}*^,  see  Com.  Dig(  Pleader,  to  taking  the  defendant  to  a  lock^ 

3M.24.  house,  see  32  Geo.  2.  c  28. 
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^Mfrant^  fend  to  preveat  him  from  escaping  ^wt  of  such  custody,  that  fvnxwir. 
Aeoaid  A.a  flhoahllie  tdm  bf  and  in  the  castodj  of  the  Mid"^^** 
C.  D.  out  of  (he  aali  nieMna|i;e  or  dw^lting^ioase,  in  the  aaid  first 
count  nreB^ionedr  (Che  Aiae  not  being  a  jitece  where  the  taid  A.  B. 
coiiM-fte  kefit  in  aafe  costly  by  the  said  C.  D.  in  purammce  of  flie 
mM  writ  and  warranty)  to  some  place  in  the  said  baiKwick,  where  he 
BHgllt  be  kept  in  tlie  safe  custody  of  die  said  C.  D.  tmder  and  by 
vifftne  of  the  said  writ  and  warrant,  and  because  the  said  A.  B.  being  /  • 

tliea  and  there  requested  by  the  said  C.  D.  peaceably  and  (|nietly  t6 
f^  out  of  the  said  messuage  or  dwelling-house  wMi  the  said  C  B«  ftr 
the  purpose  aforesaid;  would  not  peaceably  or  quietly  go  with  nor 
could  otherwise  be  taken  by  the  said  €.  D.  from  and  out  of  the  said        ^ 
tsemniage  or  dwelling-house  to  such  place,  for  the  purpose  of  being 
kept  in  safe  custody  as  aferesaid,  the  said  C.  D.  as  such  baiHIF  as 
albresald,  and  the  said  *E/F.  as  his  servant,  and  by  his  command  be*      r*590] 
^      the  time  appointed  for  the  return  of  Hit  said  writ,  to  wit,  at  th^ 
S  when,  &c.  in  the'  said  first  count  mentioned,  within  tht 
boilt  vick  of  the  said  sheriff,  were  forced  and  obliged  to  and  did  then 
and  there  necessarily  and Bnaroidably,  in  order  to  keep  the  said  A.B. 
Itt  safe  custody  under  and  by  virtne  ofHie  said  writ  and  warrant,  and 
to  preveat  Mm  from  escaping  out  of  the  custody  of  the  said  C.  D.  so 
being  such  bailifF  as  aforesaid  with  a  little  force  and  viol^ce,  pushy 
force,  and  thrust  the  said  A.  B.  from  and  out  of  the  said  messuage  or 
dhrelling-house  in  the  said  first  count  mentioned  into  the  said  street 
tlKie;  and  because  the  said  A.  B.  at  the  said  tknes,  when,  &c.  in  thePhuntiir'sat- 
said  first  and  second  counts  menti<med,  being  down  on  the  ground  in  ^'^^H^,^ 
the  said  street,  wholly  refiised  peaceably  or  quietly  to  go  with,  nor 
eould  be  otherwise  tiricen  by  the  said  C.  D.  to  a  place  wherein  he 
■right  be  htfft  in  sa^e  custody,  under  and  by  virtue  of  the  aaid  wni 
and  warrant,  and  being  so  in  custody  as  aforesaid,  attempted  to  es- 
cape from  and  4lut  of  the  same  cpslody^  the  said  CD.  and  EL  F.  finr 
the  purpose  of  taking  him  to  some  place  of  safe  custody  as  aforesaid, 
and  to  preyent  him  from  escaping  out  of  the  custody  of  the  said  C.  D.  * 

were  ivrced  and  obliged  to  pull,  haul,  and  drag  the  said  A.  B.upo]i^bia 
back  through  the  mud  and  dirt,  in  and  along  the  said  street  there,  for. 
the  distance  and  length  of  way  in  the  said  first  count  mentioned,  and 
in  so  doing  unavoidably  a  litde  hurt,  bruised,  and  wounded  the  siud 
A.  B.  and  a  little  rent,  tore,  damaged,  and  spoiled  the  %aid  clothes 
and  wearing  apparel  of  the  said  A.  B.  in  the  said  second  count  meft- 
tioned^  the  said  C.  D.  and  B.  F.  doing  as  little  damage  to  the  said 
A.  B.  and  his  said  clothes  and  weai4ng  apparel  as  they  possibly  could 
on  those  occasions;  which  are  the  said  supposed  trespasses  in  the  in- 
troductory part  of  this  plea  mentioiifid,  and  whereof  the  said  A.  B. 


nowos.  Ml  nbove  complained  mgBotmt  HUm  ih»  said  C.  9.  and  B.F.*  {w) 
^^^^^^^MA^,i^.    [€;tmcM0tc^^«0r^Ma^i6i%M«^ 

[•591]         *[S0me  m  the  ktt'pncedent  09  far  as  Ihe  lutrnkk^  wnaMmg  tike 

^^h^riff^  iMeiii0tl<^tte  wammt,  and  aUeging  that  the  sheriff  hi$mi^mmk 

or  o%er  to  ||ia  4UT«#,  mmI  $tat;e4he  return  of  the  writ  as  foHmtsilr-'AaBd  the 

^t'L^!     9^^  ^*  ^'  tether  saith,  that  afterwaids,  and  at  the  ratum  #f  tha  nid 

rected  (or),    prit,  W-ivit,  OD  the  said  •^-—  next  after  ,    ■  ^  he  the  said  €.  H.  d«lj 

aalHmad  the  said  ^rit  to  the  said  coort  of  4Nur  said  tovd  the  king*  be- 

r  fore  the  king  idinadf  &t  Westminster  afereaaid,  and  ihen  and  thete 

l^tumed  thereon,  that  by  virtue  thereof  he  the  said  C.  D.  had  taksn 

the  said  A.  fi.  whose  body  he  had  ready,  as  by  the  said  writ  he 

rommaadrrt;  as  by  tlie  said  wdt  and  the  aaid  return 

iog  of  .lecosd  in  tbe  said  court  of  oar  said  lord  the  king; 

kiag  hunaelf  here,  to  wit»  at  Westminsier  aforesaid,  more*  fnlly 

fisarB.    AM  thisj  &Ci   [^Concktde  with  a  verificatient  as 

riarth  preeeimd.'] 

juitification  [^First  fdea^  general  is^ue^  as  Ante,  568,  second  plea,  asfaUaws:y^ 
tt^d^r^'  And  for  afurther  idea  in  this  behai^as  to  the  said  assaulting  the  said 
VIM  ad  satis-  A-  B.  in  tjbe  siud  first  oeiint  of  the  aaid  declaration  mentioned,  and 
ftoieiidum     ig^ptmomitg  hkn  and  keeping  and  detaining  him  in  prison  for  the  mUi 

in  the  «aid  first  connt  mentioned,  above  supposed  to  have  beeft 


done  by  the  said  £.  D.  he  the  said  C.  D.  by  leave,  Suu  (acH»  nan,  m 
Becoveiy  of  «ff  to,  469,  70.)    Because  he  says  that  ime  E.  F.  before  the  said  time, 

m«)t"  when,  &c.  to  wit,  in term,  in  the  — —  year  of  the  rrngn,  fcc 

1*993]     {state  the  recovery^ of  the  ^judgment  in  d^t  or  assiempmi,  and'tks 


(w)  If  the  defendaats  justify  «n  ar-  ^24— «  T.  B.  M5,  «nte.  Vol.  1.  lade^ 

rest  at  another  place  or  time  than  that  tit  Process*.    In  case  of  writs  of  «se^ 

mentioned  in  tlie  declaration,  there  cution,  no  I'etum  need  be  stated.    10 

may  be  occasion  here  for  a  traverse,  as  East.  82.    WiUes.  126. 

ante,  579,  and  see  tlie  precedent,  3  (w)  See  the  precedents,  9  Wentw. 

Lev.  63.    Cfo.  Eliz.  860.  351.  and  Tnd.  crt.  &c.    Com.  1%. 

(x)  See  the  precedent,  Lutw.  936.  Pleader,  8  M.  24.    in  a  jastification 

If  the  sheriff  or  Ihe  officer  to  whom  under  a  ca.  sa.  by  the  pVontiflT  in  the 

0ieme  process  is  directed,  justify  im»  foener  suit  or  his  attomey,  he  mat 

prisonmeet  by  force  of  such  process,  state  the  judgjnent  as  well  as  the  exe- 

fie  must  show  the  writ  to  be  returned^  cution,  1  Salk.  409.  and  the  officer 

but  the  bailiff  who  has  a  warrant  from  should  not  join  with  him  if  there  be 

the  sheriff,  or  any  person  who  acts  m  any  doubt  as  to  the  regularity  of  the 

his  aid,  need  not,  1  Salk.  409.— 19  judgment,  2  Stra.  11«4. 
liod.  396.    Com.  1%.  Pleader,  3  M. 


f^firmc^UHmtmBord^  a$mAe  fm^ttimOa^  mde,  190  to  I03»  tmi   nvMMx. 
tet  he  tb^'Mifi  C*  R  hiiiw  and  ■itWiiiiil  tHa%  wheii»4fec«u,  aad  n^eaduit  tt 


fi«m  thaMriMk  Mil  been  and  still  is  ene  of4hfe  a4«M»ja,of  ttto^t^yi*-^ 
aaid  oiiMii«r  oar  said  k»d  tiu»  k»«»  before  iu»^ 
a  J^  f^  iheMmah  f^wtrnd^)  «nd  that  beti^^  aooH^^iorBey,  and 
the  md^ai^^MVt  so  recovered  bj  the  said  £*  P.as  ■ftnypttiri  bei^gia         a 
iiiM  fMrce,-aMl '4]te  damages  therein  mentianed»  wi-aa  adtedgaA^a 
die  said  &  C  aa  aforesaid  unpaid  and  unsatisfie4Phe  the  Mid  C.  Ik 
before  the  laiitime,  when*  &«•  te  wit,  on  the         dltyqC^— >sin4iM& 
»^—  year  aforesaid,  as  the  lawfol  attorney  of  Mid  far  the  said  E.^. 
in  thatbetialf^aiidl^  wtiie  of  his  relmer  in  thaibdialf  caused  trrbe 
iMiied  outof  tka  aaid  court  of  oar  said  lord  th^  ising  belbre  the  king 
r^^ori^  ia  «L  F.  "^ «/ ^  &Hdi  afaresaMl*)  at  Weirtni^^ 
upoa  the  said  jud^ent,  a  certain  writ  of  oar  aaid  lord  die 
bilig,  called' a  eafilasai/sa^^aei^Ritmi  against  the  aaid  A.B.direct^ 
aid^lba  shertflh  of  London,  by  which  said  writ  oar  said  lord  Ite     ' 
long  commanded,  &c.  {here  sMa  tfteca.aa.a9  onte^  191,  oitf  tiMi 
fmUed  €»fiUow»t)  which  said'writ  he  Ae  said  C.  H.  as  sttch  attor-  D^voy  of 
•ey  for  the  said  E.  P.  as  aforesaid,  and  aa  he  lawfully  might  after- fendant  to 
wards,  and  before  the  return  theaa^,  and  also  tefore  the  said  time,  ^^^ff  of 
when',  &c.  to  wit,  on  the  — *—  day  of  — ,  A.  D.  — ,  ati  &c.  afore- 
said, delivered  to  one ,  Esq.  and »— ^ —  Esq.  vdto  then  and 

from  thenceforth,  until  and  at  and  after  ^e  said  time,  when,  &<$•  * 
were  sbeHf&  of  London,  to  be  executed  in  due  form  of  law  (%);  \^ 
virtue  of  which  said  writ,  the  said  sheriffs  of  London,  afterwards,  and 
before  the  return  of  the  said  writ,  to  wit,  on  the  day  and  year  in  the 
declaratian  mentioned,  bding  ^e  said  time,  when,  ftc  and  wtthin 
bailiwick:  as  such  sherifl^,  that  is  to  say,  at  London  aforesaid,  iii 
the  parish  and  ward  aforesaid,  took  and  arrested  the  said  A.  B.  by  his 
bodjp,  and  kept  and  d<^tained  him  in  their  custody,  ^under  and  by      [*5931 
virtue  of  the  said  writ,  and  for  the  cause  therein  specified,  for  the  satd 
time  in  the  said  declaration  mentioned,'  as  they  lawfully  might,  which 
is  the  naid  supjmsad  trespass  in  the  introductory  part  of  this  plea 
m^itioned,  and  whereof  the  said  A.  B.  hath  above  complained  agains^lP 
him  the  said  C.  D.    And  thb,  &c.    [Conclude  wUft  a  ver^ickHon,  a$ 
avie,  470,  siodh  precedent.'] 

{W^rsipleOf  general  tsme^  as  ante,  568.  Second  plea,  as  fellows:'}^  The  Mfea  by 
And  for  a  further  plea  in  this  behalf,  as  to  the  said  assaulting  the  ficer  under  ' 


(x)  In  another  precedent  the  sheziir's  warrant  was  stated,   9  Wentlr. 
351.      • 


4^  n»At  or  BA« 

ncHMM*.  gMdi  A.  B.  in  tfce  w*  tot  c<li>i4tf  the  tiid  <BtliiKilwi  mekHoMit 
"^*  ^"I^Mid  iRnpiiMNiuig  Hin^'jtfld  keeftag  and  detaining  ftim  in  prison  for 


a  writ  of  ca.  ^  ^"^  ^^"^^  ^  thr-said-  iffii  oonnt  of  ^  wmA  dedmrtion  mei^ 
^i^)-  tioned,  wd  aAMve  M^poaed  to  hsre  been  done  byliiealil  CD.  he 
the  raid  C.  Si  by  leave,  flic  {actio  nam,  as  antef  469^)  becauife  km  aay» 
that  one  ILf  •  before  the  said  time»  when,&c.  to  wi(  in  —— ^ierai,in 
e  the^<»—  year  ef  the  reign  of  oar  said  lord  the  now  ktn^  aaed  and 
fMaaaated  out  of  the  said  court  of  our  said  lord  the  kfngrbelbre  the 
king  hinialf,  (or  0in  d  P. '*outof  tke  c&uH  of  our  MM  lord  ike 
MSmg  sf^tk^  Beneh/")  (the  said  court  then  and  still  Mng  held  at 
WestsuBster,  in  the  county  of  Middlesex,)  a  certain  writ  of  oar  said 
kid  thenowking,  oalled  a  eofbu  ad  so^ls^iieieiulwn^  against  the  said 

'       ▲.  B»  directed  to  the  sheriff  of ,  by  winch  said  writ  oar  said 

Ml  fte4Eing  commanded  the  said  sheriff  that  be  skottKMketiie  siM 

▲•  B.  if  he  ahonld  be  foaitd  in  his  bailiwick,  and  him  aafely  Imo|%.8o 

that  he  mif^t  hnve  Ins  body  before  our  said  lord  the  kin|^*(or  if  im 

*     CLF*  ""^ore  Ms  Mt^esty's  /tiatices  of  the  Bmch,")  at  Weatefltttaii 

on  ...^  next  after ^  then  next  and  now  last  past,  to  satisfy  Am 

said  E.  F.  for  M^"'^*  which  in  the  aakl  court  of  our  said  lord  ikm 
now  king,  before  t}ie  kii« himaelf,  {or  in  C.  P.  ""befare  Ms  Mtjm 
iffs  Justices  of  the  Bench  aforesMd»")'at  Westminater  aferesiud, 
were  awarded  to  the  said  £.  F.  for  his  damages,  whieh  he  had  sas»> 
[•S94]  tained  as  well  by  reason  of  tthe  not  performing  certain  promises  anl 
*  widertakings  made  by  the  said  A.  B.  to  the  said  £.  F.  i^  for  Ua  costs 
and  charges,  whereof  the  said  A.  B.  was  convicted,  and  tfaat<4ie  wM 
sheriff  should  have  there  that  writ;  which  said  writ  was  afterwards 
and  before  the  return  thereof  and  also  before  the  said  time>  when,  lw« 

to  wit,  on  the  -—^  day  of——,  A.  D. ^  at,  fcc.  aforesaid,  M»> 

vered  to  one      '  >    ^  Esq.  who  then  and  from  thencefiscth,  vntii  anl 

at  and  after  the  said  time,  when,  &c.  Was  sheriff  of afareaaid^ 

Warrant  to    to  be  executed  in  due  form  of  law ;  whereupon  he  the  s^d      ■'  ^4  ■■% 

dgfeadant    ^  bring  such  sheriff  of ,  as  aforesaid*  afterwards  and  before 

the  return  of  the  said  writ,  and  also  before  the  said  time,  when,  lie» 

to  wit,  on,  &c.  last  aforesaid,  for  having  exeoutiM  of  the  said  writ, 

~  made  his  warrant  in  writing,  sealed  with  the  seal  of  his  said  olBee  of 

aheriff  of %foresaid*  and  then  and  there  directed  the  same  to 

the  said  C.  D.  who  then  and  there  and  until  and  at  and  after  the  said 
time,  when,  &c.  was  bailiff  of  the  said  sheriff  of  ,  and  by  the 

said  warrant  commanded  him  that  he  should  take  the  said  A*  B.  iflie 


(a)  See  the  notes  to  the  last  prece-    parately  he  need  not  state  the  ju^- 
dent,  Com.  Dig.  I^eader,  3  M.  24.    If    ment,  id.  ibid. 
ihe  flberiff  or  his  officer  plead  se- 
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iKnwA,'')«fe'W4PiiflM«r,  OH  the  iaid MBEtaftdr  ^.~^  ^  ifttiify 

iht  uid  Jl  F.  te  his  damages  ^feressiA,  bgr  him  m  fbim  ■fiwuaaid, 

ncawtinii  accQEdmg  ix>  the  exigency  of  the  said  writ;  wfaWMaid  wap> 

wftt  aftewmrd»  and  beforo  the  return  of  the  said  wnl,aadaiMkii^fMe         » 

ike  mid  tMH^  when,  &c.  to  wit»  on,  &c.  last  aforesaid,  at,  dec  afw 

said,  was  daU^pered  to  the  said  C*  D.  to  be.executed  in  dae  fiNm  of 

law;  bj  virtue  of.  which  said  wttrrant  %e  said  C.  D.  as  tnuk  ilierilW 

officer  as  aforesaid,  afterwards  and  before  the  Mtam  «f  the  said  writr 

to  wit,  on  the  sane  day  and  year  in  the  said  declaration  mentioaed, 

being  the  said  time;  when,  &c.  within  the  bailiwick  of  the  said-tbeft 

ab»yrof-*—-~  aforesaid,  that  is  to  say,  at,  &c.  afore8aid,:]D  eieear 

tisii afflka  said  wammt,  gently  laid  his  hands  upon  tte  said  iL  B.  tt 

lake  and  mnttA  him  by  virtue  of  the  said  writ  imd  M^arravt,  and  did 

timn -and"  there  arrest  and  take  'Um  into  custody  by  virtue  «€  the  said      [*M») 

writ  and  warrant,  and  kept  and  detained  him  in  custody  by  virtue  ^af 

4lm  said  writ^and  warrant,  and  Ibrihe  cause  therein  mentioned,  and 

« the  Mid  writ  specified  for  the  uid  time  in  the  said  declaration  ^^**  •«• 

SKntioimd,  as  he  lawMiy  mi^t  fir  the  cause  aforesaid ;  which  are 

the  said  supposed  tre^Msses  in  the  introductory  part  of  this  plea 

mentioned,  and  whereof  the  said  A.  B.  hath  above  thereof  complained 

against  him.    And  this,  &c.    [^Conclude  wWi  a  verijlcation,  as  atiie^ 

4#iO^  six^  preeedenf] 


C.  D.I 

ats.   >  L^^^  P^f  general  issttey  as  ante,  568.    8ecmd  flea,  asfoh-  ts  nwvAs 

A.  B.J  lows: — ^3  And  for  a  further  plea  in  this  behalf,  as  to  the    *<*»"»"• 
seizing  and  taking  thie  said  cattle  of  the  said  A.  B.  in  the  said  first  ^f^^^^^ 
count  of.  the  said  declaration  mentioned,  and  leading  and  drtving  impotm^o^ 
away  the  same,  and  impounding  and  keeping  the  $ime  for  the  spate  ^jjil^j^ 
of  '^-^ — ,  part  of  the  said  time  in  iiie  said  first  count  mentioned,  nn^ge  ftwint 

{b)  See  the  precedents,  9  Wentw.  231.  n.  1<— 1  East  312.  If  ^e  to., 
ind.  Lxxi.  ixzii.  LxxTi.  LxxTift.<*-o  feoclant  justify.  SB  servant  of  another, 
Wils.  20.  and  the  law,  Cora.  Dig.  state  in  the  commencement  of  tlic 
Ple|^er,  3  M.  36.  In  replevin  we  have  plea, « that  one  T^  F.  was  possessed,  / 
seen  that  it  is  necessary  in  tlie  plea  to  &c.  and  in  stating  the  distress,  say  that 
set  forth  the  defendant's  title,  but  Im  -he  the  said  C.  D.  as  the  sen'ant  n^the  J 

trespaai  it  is  sniHcient  to  State  that  the  said  E.  F.  and  by  his  command  ^Bthe 
defendant  was  **  lawfuBy  poweased,^*  said  time,  when,  &c.  seized,  &c.^e  t 
sate,  564^  n.  z.  S^.  n.  o.**!  Saiind'  .Saond.  321.  , 


44MS  vu&M  m  9UL 


mt  wW  the  «dd  A.  B.  va»  tmmA  ud  dUigdl  4»  W^^^  mA  «wi 


^^  ^ lg  ■>  "^tH  the  8tid#fBt count  wmntierod,  to  tiave tiM  maae relened 
aiid  f  witiiifld  to  hhsAe  ^aid  A.  lb  as  in  tkewd  firat  covit  HeatiM- 
ed»  Hie  «dd  €•  D.  hiple«re»  Ik.  (miHo  hor,  ho  aflfe^^4fi8{rlfctr(<  }iree»- 
(fen<;)-becM«e  hesayi  that  <he  said  C.  D.  before  and  at  the' said 
when»  &€«  was  lawfolly  poaeessed  of  a  certain  dose,  or 

cel,of  Imd,  with  the  a[ipartenance8,  called ,  BMwbraid  biM|r 

is  die  fiariah  aforesaid,  in  the  county  aforesaid  (e);  aaAitodwac  the 

{»596]  said  cattle  in  the  said  first  *count  mentioned,  befofe  aad  at  the  aaid 
Huutf  whei^  &e.  in  the  said  Qrst  comt  mentioned,  were  wrongfnilj 
in  the  saM  close  or  piece  of  parcel  of  land  of  him  tibe  aaid  C.  D.  in 
Whfeh,  &6.  eating  and  defMntaring  the  grass  and  favbage  of  the  said 
€•  Ik  there*  then  growbg,  and  doing  damage  there  to  the  said  C.  D. 
be  the  sirid  C.  IK  at  the  said  time,  when,  &c.  seiaod  and  ^aok^theavd 
cattle  in  ths  said  declaration  mentioned,  in  the  said  close»  paeaor 
parcel  of  land  of  the  said  C.  D.  so  doing  danuige  tharnn  as  afoifoaid, 
as  a  distress  for  the  said  damage,  and  led  and  drove  aw^y^o  same 
out  of  the  same  close,  in  which,  &c  to  a  certain  conunon  poond  in 
.  the  parish  aforesaid,  and  there  impounded  the  same,  and  kept  Ihe 
same  so  impounded  for  the  said  space  of  time  in  the  intrsdoolaBgr 
part  of  this  plea  mentioned,  and  until  the  said  A.  Ji.  paid  to  him  the 

said  €•  D.  the  said  sum  of  £ ,  in  the  said  first  ooant  mentioned 

4o  have  the  same  releaied  and  restored  to  Mm  the  said  A.  B*  assfld 
•€or  and  the  same  then  and  there  being  a  reasonable  satisfaction  for  the 
said  damage  so  done  by  the  said  cattle  as  aforesaid,  as  it  was  huvM 
for  him  the  said  C.  D.  to  do  for  the  cause  aforesaid;  which  are  the 
same  supposed  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, and  whereof  die  said  A.  B.  hath  above  thereof  complajMid 

*  against  him  the  said  C.  D.  And  this,  &c.  [^Ckmeludewiik  a  wrifim- 

tioTiy  as  ante,  470,  Hxih  precedenW] 

^"■dficstion  [First  plea,  general  issue,  as  ante,  568.  Skeondplea,  as  folhws  .•— ] 

ytX  of  goods  -^d  for  a  furtlier  plea  in  this  behalf  as  to  the  seizftig,  taking,  rosMT- 

^  a  ■RiaU  ing,  and  carrying  away  the  said  goods  and  chattels  in  the  said  last' 

cause  the  count  mentioned,  the  said  C.  D.  by  leave,  &c.  {actio  nan,  ^e.  as  anie^ 

»me  vere  469,  third  precedent,)  because  he  saith  that  before  and  at  the  said 

plui,^'  thne,  when,  &c.  he  the  said  C.  D.  was  lawfolly  possessed  of  a  certain 


I. 


cloM     close  or  piece  or  parcel  of  land,  called r-»  *8ituate  at,  &c.;  and 


^  This  is  necessaiy,  6  Mod.  117.  -see  ante.  Vol.  1.  IndejE,  tit  Traverse 

tJm  the  palish  or  place  be  difTerent  See  1  Saund.  221.  n.  L— 2  Saik.  453 
to  tRkt  stated  in  the  dedaratioo,  the       (d)  See  the  notes  to  the  last  pre- 

idea  should  conclude  with  a  txav^sei  Oecknt. 


bec««fte  tii9  tmAgmiHMmd  dMitteb  ia.tbe  said  last  coant  montiMMri*  asmotai  ov 
liefore  and  at  the  said  time>wbai&>&c.w  the  siid  last  coiiiiiaMatifliir  ^^^ 
ed>  were  wnangiillj  in  «nd  ufiea  the  said  aLose«.er  piece  or  parcel  ef  »a«axt. 
kad.  eaooDibeniig  the  same,  and  4oiiig  damay  there  to  the  said 
C.  D.  he  the  said  C.  D.  at  the  said  time,  wheo,  &c.  ta  the  said  bat 
ooQut  nf  Qtioned,  seized  and  ijoak  the  said  gMiB  and  chattels  in  Hie 
atiA  l^t  eoiuit.iDentioned,  in  the  said  close,  piece  or  parcel  of  land, 
so  encumbemg  tlie  same  as  aforesaid,  and  removed  and  carried  awaj 
the  same  to  a  small  and  convenient  distance,  to  wit,  in  the  parish 
aforesaid,  and  there  left  the  same  for  the  use  of  tlie  said  A.  JEL  doi^ 
no  unnecessary  da^Mt^  to  the  said  goods  and  chattels*  on  the  occasion 
aforesaid,  and  as  he  lawfully  might  for  the  cause  aforesaid;  which  af« 
tlie  same  supposed  trespasses  in  the  introductory  part  of  this  plea 
iHtntUmedy^ind  whereof  the  said  A.  B.  hath  above  thereof  complained 
againstjiim  the  said  C.  D.  And  this,  &c.  [^Conclude  with  a  v/erification, 
a9mUe,470t»ixthprec€dent^ 

{Fir^  plea,  general  issue,  as  a»ite,  568.    Second  pUa,  as  fol-  Jutdtoktidtt 


JMrs.*— -3  Aad  for  a  further  plea  in  this  behalf,  as  to  the  seizing  and  coAbunS 


€»« 


lakioi^  the  said  coals  in  the  said  first  count  of  the  said  declaration  p»re9cnptive 
wenti^fted,  and  keeping  and  detaining  the  same  from  tlie  said  A.  B.  d^es(«^?'^ 

{or  a  certain  epace  of  time,  to  wit,  for  the  space  of ,  part  of  the 

aaid  time  in  the  said  first  count  mentioned,  and  also  as  to«the  seizing,. 

taking,  and  carrying  away  the  said  coals  in  tlie  said  last  count  men- 

Ipaed,  and  converting  and  disposing  thereof  as  therein  mentioned, 

the  said  C.  D.  by  leave,  &c.  says,  {actio  non,  as  ante,  469,  third  pre*  £•  P*  •mffi 

eeefen^,)  because  he  says  that  long  before  and  at  the  said  time,  when,     ^  ^^'    ^ 

Jmu  ime  E,  F.  was  and  still  is  seised  in  his  demesne  as  of  fee,  of 

9id  in  a  certain  antient  port,  gout,  or  haven,  called ,  in  the  * 

liwer ,  *in  the  county  of ,  a]id  that  he  tiie  said  E.  F.  and  all      P^sa?    . 

ttose  whose  estate  he  now  hath,  and  at  the  said  times,  when,  &c.  had 

in  the  said  port,  gpu^  or  haven,  for  the  time  being,  from  time  His  ob%i.  - 


whereof  the  memory  of  man  is  not  to  the  contrary,  have  repaired 
and  maintained,  and  have  bec^  used  and  accustomed  to  repair  and 
maintain,  and  of  right  ought  to  repair  and  maintain  the  said  port, 
gout,  or  haven,  when  and  as  often  as  it  should  be  necessary,  at  his 
and  their  own  proper  costs  and  charges,  for   the  use  and  benefit 


tion  to  re- 


(e)  See  the  precedents,  9  Wentw.  be    **  to  take  a  reasonable  digtresa ;" 

Index,  Lxxin.i.xxzii.—^Wentw.  124.  and  another  that  the  port  duty  was 

— 3  Burr.  1402.— Lutw.  1519.— 2  Wils.  payable  by  persons  not  being  legally 

95.    Ld.  Raym.  384.    Another  plea  exempted  fsom  the  payiaent. 
WHS  added  stating  the  prescription  to 

VoL.ir.  3L 
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*  .'         ^««  «wU  tat»  -or  out  of  the 

„.^^  of  .U  person,  sporting  ''^  «^^^|3  ^,^t.ge  rf  trade 
^^.vr.^.^  port.  gout,  or  »«7'^^'^;  ** J^J^*" «ad  E.  F.  ««!  .11  *hose 

right  to  port  ^^  estate  he  bow  teth,  and  at  oie  aoBnrtenanoes. 

duties.  "        .  .     M.„  „;j  -„-t    aont,  or  haven  with  tne  ap|w»« 

ef  and  m  the  said  port,  goui,  cwrinury*  hav>c 

from  time  whet^of  the  ™«»7/^"^ '^"^.a.^d  accustomed  to 
,  had.  n^eWed.  and  taken,  and  ^-^'^T^^J^^^J^VLe  h«i  and  «- 
have  and  receive  and  take,  and  of  nght  ^f^^er^i^e  and  take 
ceived  and  taken,  and  stUl  of  nght  o-^^t  ^"j"';^^'^^;  ^^  gont. 
«f  a^  f««n  every  ship  or  vessel  "--"^"J^/^^boa^  the^of. 
„  haven,  with  upwards  of  t«n  ^^f  "-f^^'J^o^.We  t»n  or 
*Bd  unlading  the  same  coals  there,  »  f '^"*  respecUvely 

.  duty,  that  is  to  say.  four  bags  of  coal^  — "S       P^^  J 

And  to  ...fivers,  to  wvt,  two  bushels,  '^-'^^l^^^^^^.^,  revest  and 
«>rtu«  -.^^  ,,^  ,,a.  b^n  and  T;;lT^Vp'^;rietora  of  the  said  port, 
demand  thereof  """^f' ^  J"^"  ""JL  time  to  time,  from  time 
gout,  or  haven  for  the  t"«^ '^'"f '  ";.     ^„^.,^^„  have  u«ed  and 
Siereof  the  memory  of  '"-J  "^J^f^^^^'Sl  or  duty,  and  to 
have  been  accustomed  to  seize  and  ^«  *«  «"  j  to  fcia  and 

_y  away  the  -- ^^^^  ^S^^rl^ T^  that  be(^  ei*er 
«^^-  *t::r^et  'vt:.t.  a  certain  ship  or  ves.1  of  *e  ^ 

*"»*•  /  5  wkir^eLter  quantity  tl.ati  ten  chaldrons  of  coal,  to  j«rt. 

A.  B.  with*  a  greater  4  j  ^  ^^^  ^^ 

twenty  chaldrons  of  coa  -  f  *f^^^^^^^^^       ^ere  before  eitin,- 

gout,  or  haven,  to  w^  "^^J^"  ^^f^f  ^a  last-mentioned  -quwitity 
P5993     of  the  said  times,  when  &^^«nlad^e«^.^^^^^^ 

of  coals,  by  reason  whereof  '^^^'TJ^^  ^t,  two  bushels.  bec». 

■         of  coals  containi.^  -^^om  T^  iV  to  the  aaid  E.  f . 
.  and  was  due  «d  payable  from  ^^  ^^^  ^^^  ^^^  ^ 

Beteure  by    Whereupon  the  said  «.  D.  J««  °e  mentioned,  as  the 

defeudant  as        ..        xu    jav  and  year  in  the  said  deciaranou  u      . .       '  . 

»'  r"  d  St  irl  -out::?! tid  E.F.  whe..upon  tZ 
for  the  «id^«ds  for  andon^^^^  ^  .,,„,„  the  same.  «rf 

«ud  A.  B.  then  ana  when..&c.  in  the  aaid  port. 

^      thereupoiithes^dC.D.'^ti^es^^^^^^^^ 

^"'7.Taknaied""y  the  said  —  bushels  of  coals  ia  the 
seized,  took,  and  ^""^^*    ^    .  j     ^^^1^  ^11  or  duty  so  due  and 

I  .        rtSrrsin-^e'ipa^ofthesa^^ 

<  payable  as  a  aforesaid,  and  kept  and  detained 

«  Jt»  the  -^  l^f  ;^^  • "  ^^^^         in  the  said  fin,t  count  mentioned. 

dC  Soit  Ind   n'^Lparating.  and  dividing,  and  measoHng  ft. 
•        :^  f^»  ilaid  coaU  so  brought  into  the  said.  port.  gout,  or  ba.e» 


{ 

i 


I- 


IK  TIMVASS  oca  BU«MU£  PBAF^Etr. 


4«i 


ud  detain  tlie  rasldae  of  di»  a«U  coid8»  wJmtw^  hmbsto] 

mM  fint  iKMBi  nentionedy  4V«ie.'part  aQd^-parceU  for  ihA^Mid  ipasor 
of  tine  in  Vie  kitrojMiiUiiy  port  of  tkio  1)00  monlmod,  tbo  iOi»e  be* 
Mipa^oo^Wilfcte-tipe  for  that  pttrpose,  ftiipg  nm»airniroBiy  ^imy 
to4lwHiiJid  A.  &  «n  the  oecasion  alare8aid»  aa  it  was  lawfiil  jfor  fiiBft 
ta40'  for  thphCMBC  aforesaid;  whicli  are  the  same  aappose^taafmaaei 
lA^he  intwd^glaiy  part  of  this  plea  montioned,  and  whereof  the  aai4 
A>  B.  hath  ab«ie>  Aereof  complained  agsinat  him;  withitut  thia»  th^ 
he  the  said  C.  D.  ia  guilty  of  the  said  aeiziog,  taking,  and  fraaping: 
and  detaining  ttie  laid  coala  ia  tha  said  first  count  mentioooA*  av  aff 
seizing  taking  or  caayiag  oway  the  said  coals  in  the  said  last  cm^ 
mentioned,  at»  ti^  afiiras^id,  or  elsewhere  oat  of  the  said  pert»  fj0k 

asRkaven  tii  th^mer ,  aforesaid.    And  this,  ^.   {Canebuh     [*0Oq 

liiWk  II  affi^£<:«^Mik  A9  ^te»  470,  siortA  pr^^ 


«*    > 


Tj 


(Firs$  plmh  gener^  issue,  as^anis^  568.  /Secend  ple^,  aa.jfbipTojMM:tvia- 
JMaa^jr-And  for  a  farther  plea  in  this  behalf,  as  to  the  breriaag  and  jx*"/|Jjjmi  , 
mtiariiH  the  sakfr^iiia^  in  whi^  im»  in  the  said  first  cpimt^f  thaMniwH^  eau- 
«aid  dedvCten  mentioned,  and  with  feet  in  walking,  treading  down,  «^g^_<^ 
tppnpling  upon,  consoming  and  spoiling  the  grass  and  herbage  tiiere  (/).  * 

ibpn  growing  and  tearing  up,  forcing  up,  and  removing  tbe  fagots  in  S^'rf'A^' 


'  (/)  As  to  the  plea  of  libenim  Te-  cutting  or  remoTil  of  nuls,  &c.  ape-' 

atMsntiim «  gcneial,  tee  ¥oL  I.  In-  ciaUy  as  encumbanng  the  plaintilTa 

^f3^  Uk.  Z«6inMi  Tam»en$ttm,  and  1  land.    Thia  plea  mm^  ako  be  adviia- 

|a|ind.  390-  b.  n.  6.*4;oin.  Dig.  Pleads  b^ri^  o^^r  ^  compel  the  plaintiff 

«r.   3  M.  34. — WiUes.  218. — [Et  vide  to  new  M»gn  wh^  he  has  npt  set 

2  Reeve's  l!Bst.£.L.341.]~A  right  of  forth  1^  abuttal^  or  name  of  the 

possession  as  a  freeholdef  or  1ease>  close  in  his  dedBation,  11  Eaat  51.* 

Ilolder,  &c.  may  he  'giv«n  Hi  evidence  6A— 1  Saund.  29^1b.  c.  or  to  narrow 

oader  the  generri  issae  not  gmhj,  the  evidence  as  to  the  title  of  tSiepai^ 

see  6  T.  R  408.  and.  in  that  ease  the  tiea.    Wkefe  thei«  is  a  saesad  comt  f- 

defendant  was  uadsr  the  gunesvyyaiue  for  removing  or  canying  aingr  foods 

permitted  to  give  in^  eviclpace  the  only,  itmay  be  a$l|iiablein  i^diaJliaat 

pulling  down  a  wall;  but  in  8  East,  plea  to  state  '*  that^  defendant  was 

404.  the  court  held  that  the  defendimt  lawfully  possessed  of  a  certsdn  close, 

dfuld  not  justify  under  the  general  and  that  he  took  the  goods  encumbeN 

iasue,  tbe  cutting  the  posts  and  rails  d  ing  the  same,  and  'moved  them  to  a 

UMilher,  though  put  upon  the  delbnd-  convenient  di;||aace,  ahd  there  left 

ant's  own  -soil,  it  is  therefore  fre-  them  for  ti&e  uae  of  the  plaintiff^**  aa 

^ueat^  necesaaty  topbadUhenim  te-  i|i  tbe  precedent,  ante,  596,    S^e  6 

nena^tum  specially,  and  to  justify  the  Hod,  ll/i^vnUea.  33X  a.  b. 


45S  *  PI.EAB    IN    BAB  '        '  ^    ' 

t  TE-thflt  coiint  metitioiiotl,  and  scraping  up  and  caltecttng  toge titer  Uie 
■  loose  earth,  soil,  manurr,  and  coropoat  in  the  said  first  count  men- 
,    .    tioned,  And  beating  down,  tliroMnng  down,  prostrating  and  destnrj^ng 
part  of  the  btinka  and  mounds  in  that  count  also  mentroned,  and  cast- 
ing and  throwing  the  said  tootte  earth,  soil,  manure,  and  Compost  bo 
scraped  up  and  collected,  and  the  earth  and  soil  arising  from  Ute  said 
banks  and  aiounda  so  prostrated  and  destroyed  as  in  the' same  coH>t 
{'601]  '  "mentioned,  from  and  out  of  the  said  close;  the  said  C  D.  b^  leave 
Actio  DOB,     (,f  tjig  court  here  for  this  puqiose  first  had  and  obtained,  according  to 
tite  form  of  tlie  statute  in  such  case  made  and  provided,  says  that  the 
Biud  A.~B.  ought  not  to  have  or  maintain  liia  afi)resaid  action  thereof 
^^^■"'Fi"'  against  him  *,  because  he  says  that  the  said  close  in  the  said  first  count 
I.  p,  mentioned,  and  in  which,  6u:.  now  is  and  at  the  said  severri  times. 

when,  (fcf.  was  tlie  close,  soil,  and  freehold  of  one  K.  F.  to  wii,  a(,&c. 
•efendanfs  aforesaid;  wlierefoiM  flic  said  C,  D.  as  the  servant  of  flie  said  E.  F. 
5itreiTMnt°^  anrf  6y  his  command  {g), at  the  said  time-,  when,  &.c.  in  the  --aid first 
count  of  the  said  declaration  mentioned,  broke  and  entered  tite  said 
close,  in  which,  &c.  in  the  said  first  count  mentioned,  and  i*ith  his 
feet  t  in  walkin;r,  trod  down,  trampled  upon,  consumod  aiid  spoiled 
.^  the  said  grass  and  herbage  the^«in  :il»o  mentione<l,  ni}d  because  tl)e' 

said  faggots,  earth,  soil,  manure,  and  rompo-l  in  the  ^w\  tii-st  comtt 
<■  mentioned,  and  tlie  said  part  of  the  said  banks  nnd  mounds  in  the  said 

'•  first  count  mentioned,  before  (he  said  times,  when,  Sec.  had  been 

wrongfully  and  injuriously  put  and  placed,  and  were  at  those  times  - 
;  remtuning  and  being  iu  and  upon  the  said  close,  in  wliich,  6cC'«Bd 

encumbei'ing  the  same,  he  ilie  said  C.  1).  at  the  said  times,  who^  &c. 
as  such  servant  and  by  such  comniand  as  ufotesuid,  in  order  to  reVKHte 
the  said  encumbrances,  tore  up,  forced  up,  and  removed  the  said'ftg- 
gois,  and  scraped  up  and  cnllected  together  the  said  loose  earth,  soil, 
*    _  manure,  and  coiiipo-t,  and  beat  down,  tlirew  down,  prostrated,  and 

destroyed  the  said  part  of  the  said  banks  and  mounds  in  the  said  fast 
count  mentioned,  and  cast  and  threw  the  said  loose  earth,  soil,  mm- 
,     Dvre  and  compost  so  scraped  up  and  collected,  and  the  said  earth 
and  soil  arising  from  the  said  banks  and  mounds  so  prostrated  and 
-  destroyed,  as  in  the  same  count  mentioned,  from  and  out  (tf  the  said 
close,  dmng  no  unnecessary  damage  to  the  said  A.  B.  on  the  occasion 
•fwesaid ;  which  are  the  same  supposed  trespasses  in  flie  introduc- 
'    I'tOl']      '""7  P"*  "^  ^*  P'^  "mentioned,  and  whereof  the  said  A.  B,  hath 
above  complained  against  him  the  sud  C.  D.  And  tliis,  &c.  ^Conclude 
•      wWi  R  verifieation,  as  ante,  470,  sixth  precedeftt.2 


(S)  These  words  are  necesssiy,  see    now  Uavenable  in  trespaM,  II  Eait. 
ante,  1  Vo).  J14.    lite  cmnmaud  \a    65. 


!ir  TlB9l*At#  TO  mut  raWEKTY.        '  4j5<8 


niiiir  OF  A 


ats.         U/*^fs*  i>fe4.  iwt  ^t%i  *w  «rt«,  568.] — ^Aiid  fbra  „„,,  „,  * 
A.  k       J  ferther  piet  in  «8  behdn  the  oM  C.  D.  and  O*  |I.  coni»oHi»». 
Iqr  leare,  8cc  say,  (iirHo  non^  ofi  airte,  469,  tktrd prembfa.    If  *^J^wconc^ 
lr«fl|pMM8  In  i^'^laTia\on  relate  enttr^  to  kmd  ot  reaiPff,  and  n0t  fom  (A). 
#«  m^jf'  jwrwrnol  pr0pmrty,there  is  no  occasion  for  any  recital,  hut 
ittkvwiee  itithmecessary  to  qvuMfy  the  plea  in  its  contnmncefment,  ly 
renting  the  trespasses  to  the  kmd,  as  in  the  last  precedent,)  btcsmwt 
they  flay  that^lie  said  close,  in  the  said  declaration  mentiGBed,  and 
in  whicli,  &c.  now  is  and  at  the  said  several  times,  when,  &c«  was  4^ 
cleae,  soil  and  freehold  of  the  said  C.  £f.  to  wit,  at,  &c.  aforesaid; 
wherefore  the  ssM  €.  D.  in  his  own  right,  koA  the  said  G«  H.  as  H 
serrant  and  by  Ms  command,  at  the  ssud  several  times,  when,  &c. 
cmnniittedtke  said  several  supposed  trespasses  in  the  said  declarati# 
HMnticiM,  (or^in  the  introductory  part  of  this  pUa  menHmwig^ 
m  the  said  etose,  in  which,  &c  so  being  the  close,  s<h1  «Dd"fl*eeMd 
«f  thsFMrid  C.  D.;  as  diej  lawfully  might  lor  the  cause  aforeeaM 
which  are  the  said  several  supposed  trespasses,  whereof  Ifae  Hmt 
A.  8«  hath  above  thereof  cdrnplaioed  -against  tiiem*    And  itik%  &6    -'' 
[f^wUwie  with  a  verification,  as  ante,  470,  sixth  precedent.'] 

[^Firstptof,  ggnerai  isme,  as  ante,  568«  Second  plea  same  as  ante;  600,  g^igii  ^u  f^^ 
iyto  the  asterisk,  stating  the  trespasses  intended  to  he  justified^  us  \nhy  a  copy- 
thedeclaration,  and  ^ten  proceed  as  follows : — ]  Because  he  says  that  ^' 

the  said  close,  in  which,  &c.  in  the  said  first  count  mentioned,  now  is 
tfid  at  Ae  s«d  ^several  times,  when,  &c.  in  the  said  first  count  men* 
lioned«  was  and  from  time  immemorial  liath  been  within  and  parcel      [•603] 

of  the  manor  of ,  in  the  county  of ,  and  a  customary 

teiiesKUt  of  that  manor  demised  and  demisable  by  copy  of  tlie  court 
Mk  of  Ihe  said  manor,  by  the  lord  of  the  said  manor,  or  by  his  *-  « 
lilward  of  the  court  of  the  said  manor  for  the  time  being,  fo  any 
person  or  persons  wilHng  to  take  the  same  in  fee^imple  or  otbtf * 
wise,  at  the  will  of  the  lord  of  the  said  manor,  according  to  the  cus^ 
tarn  of  the  said  maaor«  And  the  satd  C.  D.  further  says,  that  long 
b^erer  either  of  the  said  times,  when,  &c.  in  ^he  said  eeuttt  first  men-  • 
tioned,  to  wit,  on-  the  — —  day  of  — ,  A.  D.  — ,  E.  F.  Esquire, 


'  (A)  Seethe  notes  to  the  hst  prece-  lessee  of  a  copyholder,  the  plea,  after 

dent  stating  the  seisin  or  &e  copyholder 

f^  As  to  the  mode  of  pleading  a  as  in  diis  precedent,  may  state  the  de* 

copyhold  title  in  general,  see  ante,  mise  a8]ntheprecedents,«po8t,  603,4«  %   ^ 

2SS,  6,  r.  25^.  378;  9.  As  to  the  repli-  andaiioence  by  th*e  lord  to  denuse  need         # 

catioii^  n  Bast  70.  o.  a    If  by  tbe  notbestate^  Bac. Ab.tit  Icasea,  L& 


•>  ■ 
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454  •'  pi^jl*  in  bas       ■•--.■ 

rHSKSBioKOF  then  being  lord  (rf*  the  said  manor  at  his  court  bami  thui  hiMeB  in 
"'*'*■  snd  for  the  said  tnaaor,  before  G.  H.  ——,  tlien  his  steward  of  the 
court  of  the  said  manor,  by  copy  of  the  court  rolls  of  the  said  manor, 
granted  to  the  said  C.  D.  amongst  other  things  the  eaid  dose,  in 
'  which,  &C.  to  hold  the  same  to  the  said  C.  D.  his  heirs  and  assigns 
for  ever,  by  copy  of  the  court  roll  of  the  aaid*manor,  at  the  wU  *f 
the  lord  of  the  s^d  roanor.acccKtling  to  the  custom  of  the  said  manor; 
by  virtue  of  which  said  gi'anl.  the  said  C.  D.  afteiwaitis  and  before 
any  of  the  said  times,  when,  &£.  to  wit,  on  the  day  and  yoar  last 
aforesaid,  entered  into  the  iiaid  close  in  which,  &c<  ami  t<c came  and 
waN  seised  thereof,  in  liis  demesne  as  of  fee  at  tlie  will  of  tlie  lord 

'  of  the   Kaid   manor,  according  to  custom  of  the  said  manor,  and 

continued  BO  seised  thereof  until  and  at  and  after  the  said  several 

'  ttmes,  when,  &«:.     Wherefore  the  said  C,  D.  at  the  saiil  times,  when, 

&c.  in  the  said  first  count  mentioned,  broke  and  entered  the  said 
close,  in  whicli,  &c.  and  with  liis  feet,  &.c.  IConelttde  as  in  the  pnet- 
denf,ante,  601,/ro»i  the  t.] 

jusiificatinn       [_I''irst  plea,  general  issue,  as  ante,  568.    8econd  jilca  flir  same  aji 
dcr'a'lTuse"' *^  precirfent,  ante,  600,  1,  to  tlie  asterisk,  stnting  tin-  Irenpasats 
fbryeurs       intended  to  be  jitstijUd  as  in  the  dedaralion,  and  llmi  j'voertt^at 
^"("^1     foUaws: — J  Because  he  saith,  that  one  "V..  V.  Iwfore  any  of  the  said 
'prmcvlBiir     times,  wHien,  &c,  to  wit,  on,  &c.  at  tlie  parish  aforesaid,  in  the  couuty 
tilfr/)      "'  3f<'i'*^^(l>  "'33  seised  in  his  demesne  as  of  fee  uf  and  in  the  said 'due 
in  the  said  declaration  mentioned,  and  in  whicli,  &c.  wii)i  the  -amu- 
tenances;  and  being  so  thereof  seised  afterwards,  and  befora  u^oC 
the  said  times,  when,  &x.  in  the  said  declaration  mentioned,  ^to  V^ 
on  tlie  dav  and  year  last  afnresaid,  at  tJie  parish  afoi-esaid,  by  a  cer- 
tain indenture  tlien  and  tliure  made  between  the  said  E.  F.  nf  the  one 
part,  niul  the  said  t'.  D.  uf  tlie  other  part,  nhich  said,  &l.  (here  Male 
t6e  profertoftke  Uase,  and  the  demise  and  reference  to  the  indenttm 
'•'  and  the  defendant's  entry,  as  ante,  3&4,  and  thenproceed  usfoUowsi) 

Colour  given  —And  the  said  C.  D.  being  so  possessed,  the  said  A-  B,  claiming  title 
(*')■  to  the  said  close  in  which,  &c.  with  the  appurtenances,  under  colour 


0')  *■  to  'bis  plc«,  aee  Com.  Dig.  mid  where  the  plaintifT   in  trespass 

*  Pleader,  3  M.  40,  I.  end  ante,  Vul.  I.  qunre  dmisuiD  trept,  itiM*  also  the 

Index,  lit   Calour.    Thoug'h  tlic  Tight  removal  of  penoiud  property,  or  cut- 

,       of  possession  may  be   g-iven  in  evi-  ting  down  posts  tnd  aiia,  kc.  this 

dence  under  the  g'encraJ  issue,  8  T,  plea  is  necessuy,  8  East  404. 
J!                    B.  403,  it  is  frequently  advisable  to        (k)  See  ft  deed  of  feofTinent  plead- 

M   ff  plead  tbis  plea  in  order  to  compel  ttie  ed  by  way  of  cok)ur,  2  Rich,  C.  P. 

'       '    «  .       pluntiff  to  set  font  his  own  title,  or  443. 
to  adnut  some  part  of  the  defendant's. 


IS  TRESPASS  TO  BEAli  PROPERTY.  /  45^ 

of  a  certain  charter  of  demise,  pretended  to  be  iliereof  made  to  him  possMftioiroF 
by  tlie  said  E.  F.  for  the  .term  of  liis  natural  life,  before  the  making  "****•  -^ 
of  the  Baid  demise  by  the  said  E.  F.  to  the  said  C.  O.  as  aforesaid, 
whereas  nothing  of  or  in  the  said  close,  in  which,  &c.  or  any  part 
thereof,  ever  passed  by  virtue  of  tliat  charter,  afterwards  and  before 
any  of  the  said  times,  when,  &c.  and  during  t]\e  continuance  of  tlie 
said  term  so  demised  to  the  said  C.  D.  as  aforesaid,  to  wit,  on  tlie  said 
first  day  in  the  said  tirst  count  mentioned,  entered  into  and  upoa  the  *- 

said  close  in  which,  &c.  with  the  appurtenances,  and  was  thereof  poSf 
sessed,  and  thereupon  the  said  C.  D.  at  the  said  several  times,  when, 
&c.  entered  into  and  upon  the  said  close  in  the  said  declaration  men- 
tioned, and  in  wluch,  &c.  in  and  upon  the  said  A.  B.*s  possession 
thereof,  as  tieing  the  close  of  him  the  said  C.  D.  and  with  his  feet,  &c. 
[Same  as  the  precedent,  ante,  601,  from  the  t  to  the  end,  justifying  ^ 

the  trespasses^  accwding  to  thefacW] 

•  '*[First  plea,  general  issue,  as  ante,  568,    Second  plea,  same  as  the      [*605] 
last  precedent,  except  in  the  statement  of  tlie  demise,  which  is  to  be  a  tenant  from  "' 
as  follows  •*-— ]  And  being  so  seised  thereof,  he  the  said  £.  F.  aftei^>  year  to  year 
wards  and  before  either  of  the  said  times,  when,  &c.  to  wit,  on,  &c.  ^  '* ' 
last  aforesaid,  at,  &c.  aforesaid,  demised  the  said  close,  in  which,  &c. 
witli  the  appurtenances,  to  the  said  C.  D.  to  have  and  to  hold  the  same 
to  the  said  C.  D.  from  thenceforth,  for  one  year  then  next  following, 
and  fully  to  be  complete  and  ended,  and  so  from  year  to  year  for  so    " 
long  time  as  the  said  E.  F.  and  C.  D.  siiould  respectively  please.    By 
virtue,  &c.  (as  in  the  last  precedent  to  the  end,  adopting  the  word 
*l  tenancy,'^  instead  of  "  term/*^ 

w 

*  4        " 

[_First  pUa,  general  issue,  as  ante,  568.  Second  plea,  as  follows  :-^']  detbct  of 
And  for  a  furtlier  plea  in  tliis  behalf  as  to  the  breaking  and  entering     ^*^*^**- 
the  said  close  in  the  said  first  count  of  the  said  declai'ation  mention-  ration  for 
ed,  and  in  which,  &c.  and  with  feet  in  walking,  ti-eading  down,  tramp-  trespass  with 
ling  upon,  and  spoiling  the  grass  in  the  said  close,  and  with  the  said  walking,  that 
cattle  in  the  said  first  count  mentioned,  eating  up,  treading'down,de-^^^'^"^"t 
pasturing,  consuming,  and  spoiling  other  tlie  grass  growing  in  the  said  Tdo?  a^^jS- 
close,  and  with  the  said  cattle  tearing  up,  eating  off,  pulling  up,  pluck- Jo*"^"ff*^l<>^* 
ing  off,  consuming,  spoiling,  biting  off,  topping  and  destroying  the  plaintiff 
spring  wood  and  underwood  in  the  said  first  count  mentioned,  and  ^^S^^  ^o 
glowing  and  being  in  the  said  close,  and  breaking  down,  throwing  eTthrfence 

down,  and  destroying  the  said  hedge  and  fence  in  the  said  first  count  between, 

■  °  and  that  tlie 


(0  The  tenancy  as  to  its  commencement  and  duration,  must  be  stated  ac* 
coi-ding  to  the  fact. 


•f  t 


*• 


456  *   «'  PLEAS   or  BAS 

BSFcrT  or  mentioned,  growing,  standing,  and  being  round  and  upon  tlie  said 
tuycss.  ijJQg^^  ^mi  as  to  die  breaking  and  entering  the  said  close  in  the  said 
outof  reps^,  ^^^^  coont  of  the  said  declaration  mentioned,  and  in  which,  &c.  and 
[•606]  yf{^  the  said  cattle  in  tJie  said  last  count  mentioned,  ^treading  down, 
thereby  depasturing,  eating  up,  biting  off,  tearing  off,  topping,  consuming,  m&d 
escaped  into  destroying  the  spring  wood  and  underwood  in  the  ^aid  last  count  men- 
and  defend-'  tioned,  growing  and  being  in  the  said  last-mentioned  close,  above  sup- 

unt  entered  posed  to  have  been  committed  by  the  said  C.  D.  he  tlie  said  C.  D.  bv 

to  dnve  my  j 

them  eut  leave  of  the  court  here  for  this  purpose  first  had  and  obtained,  accord- 

^^)'       .  i^  to  the  form  of  the  statute  in  such  case  made  and  provided,  says, 

tion  of  the  ^^  ^  ^^  ^*  ^*  ought  not  to  have  or  maintain  his  aforesaid  action 

trespasses,  against  him,  because  he  says  that  die  said  close  in  the  said  first  count 

Actio  non,  ^^  ^^  ^^  declaration  mentioned,  and  in  which,  &c  and  the  said 

>  Close  men-  close  in  the  said  last  count  of  tlie  said  declaration  mentioned,  and  in 

tioned  m       which,  &c.  now  are  and  at  the  said  several  times,  when,  &c.  were  one 

both  counts  . 

the  same  (n).  and  the  same  close,  and  not  otlier  or  different  closes.    And  the  said 

Defendant     C.  D.  further  saith,  that  he  tlie  said  C.  D.  before  and  at  tiie  said 
"  a^wead-     several  times,  when,  &c.  was  lawfully  possessed  of  a  certain  close 

joining^  locus  called ,  with  the  appurtenances,  situate,  lying,  and  being  in 

m  quo  (0).     ^^  parish  aforesaid,  in  tlie  county  aforesaid,  and  contiguous  and  next 

TJability  of   adjoining  to  the  said  close  of  the  said  A.  B.  in  which,  &c    And  that 

P^^^jll^^^^^ the  said  A,  B.  and  all  other,  tlie  tenants  and  occupiers  of  the  said 

[•60r]      close,  in  which,  &c.  *for  tlie  time  being,  from  time  whereof  the  me- 

Of  locus  IQ 

quo  (/>).  ' 

(m)  See  the  precedents  referred  to  verton,  74.  7^.    Com.  Dig.  Pleader,  3 

in    Com.    Dig.    Pleader,     3    M.    29.  M.  29.    Vin.  Ab.  tit.  Fences,  E.  Dyer. 

Thomp.Ent.304.  Wentw.58.  Winch.  o65.  a.  31.— 1  T.  R.  766.    Cro.  Jae. 

,  996,  or  1110,  edit.  1680.    Lutw.  1357.  665. — ^this  was    formeriy  con»dered 

and  2  Saund.  284. .  As  to  the  law,  1  necessary ;  but  there  are  several  ppc- 

Taunt.  529.     See  Com.  Dig.  Pleader,  cedents  w  here  the  obligation  is  mere- 

3  M.  29.    Vin.  Ab.  tit.  Fences,  ante,  ly  stated  to  been  tlie  occupier  for  .the 

394,  5.    2  Saund.  285.  n.  4.    The  de-  time    being,    Thomp.    Ent.    304. — ^9  ' 

tinue  must  be  pleaded,  Co.  Lit.  282.  Wentw.  58.  and  see  Com.  Dig.  Plead-  | 

(n)  As  to  tlie  allegation   that  tlie  er,  3  M.  29.  and  3  T.  R.  768.  and  ac- 

-    trespasses  are  one  and  the  same,  see  cording  to  the  last  case,  as  tlie  plaintiH* 

Vol.   1.  Ind.  tit.  Pleas  in   I'rcspass.  is  presumed  to  be  ignorant  of  the  na- 

Pleader's  Assistant,  400,  &c.  ture  of  the  defendant's  obligation,  it 

(o)  It  is  suiHcient  in  trespass  to  say,  is  clearly  suflicient  in  a  declaration  to 

that  the  defendant  was  postessed,  but  state  that  tiie  defendant  as  occupier 

not  so  in  a  plea  in  bar  in  replevin.    1  was  bound  to  repair,  without  stating 

8atmd.  346.  n.  2.    2  Saund.  284.  and  an  immemonal  liability ;  and  the  prin- 

note  3. — Com.  Dig.  Pleader,  3  M.  29.  ciple  of  that  rule  appears  equally  to 

{p)  in  the  precedents  in '  2  Saund.  apply  to  a  pleth  and  if  so,  it  would  suf- 

^'  284.  ,Lutw.  1357.  a  prescriptire  obli-  fice  to  lay  the  obligation  to  repur 

gation  to  repair  is  laid  in  a  9fie  estate  even  more  generally  than  in  the  aboro 

in  the  plflintifFi  and  according  to  Yel-  precedMti  see  ante>  395.  n.  q^ 


^ 


morjr  of  ouib  is  nattotlie  ooniriry,  have  retired  ind  am^lidedy  mi   uncr  iiv 
have  used  astA  keen  accuslm&ed  to  repair  mA  asiend,  and  of  t^jbt     '^^^* 
ought  td  have  repaihied  and  amended,  and  the  aaM  A.  &  brfore  vaA 
«t  the  aaid  several  times,  when,  &c.  of  right  ought  to  have  repaired 
and  amended,  and  alitl  of  i4^t  oug^t  to  repair  and  ariiend*  the  hedge 
and  iSuioe  between  the  said  close  of  the  said  C.  D.  and  ttie  said  close,  **" 

in  wUch,  &C.  when  and  as  often  as  occasion  hath  required,  and  shall 
or  may  require  to  prevent  cattle  lawfully  {q)  feeding  and  depastnvini^ 
or  beinn^  ittthe  said  close  of  the  said  C.  D.  from  erring^  or  escafoag 
thereout,  through  the  defects  and  insafficiency  of  the  said  hedge  aAA 
fence  into  the  said  close,  in  which,  &c.  and  doing  daiqage  there.  Ajid  Fbmo  mi  '^ 
the  said  C.  a  further  saith,  Aat  the  said  hedge  and  fence  befhre  and  ^^ 
a^  the  said  se^ral  times,  when,  &c.  were  minous,  prostrate,  fidtto 
down,  and  in  jteat  decay  for  want  of  needful  and  necessary  making, 
repairing,  and  amending  thereof.    By  means  whereof  the  said  cattle  Whenby 
in.  the  saM  first  and  last  counts  of  the  sjud  declaration,  mentioned,  «t^^iS^ 
the  said  several  (imes,  when,  &c.  then  lawfully  (q)  feeding  and  depas- 
turing in  the  said  close  of  the  said  C.  D;  without  the  knowledge  of 
the  smd  C.  D.  and  against  his  will,  erred  and  escaped  thereout,  into  / 

the  said  ctose,  in  which,  ficc.  throl^  the  defects  and  insuificiency. 
rf  the  said  ke^  and  fence,  and  eat  up,  trod  down,  depasture 
ed,  consumed  and  spoSed  a  little  of  the  grass  there  growing,  and 
eat  up,  trod  down,  depastured,  tore  up,  eat  off,  pulled  up,  pluck- 
ed ofl^  consumed,  spoiled,  bit  off,  topped,  and  destroyed  a  little 
1^  the  spring  wood  and  undei-wood  tliere  also^  growing  in  the    ; 
.  aaid  irst  and  IsBt  counts  respec^vely  mentioned,  and  in  passing 
Arough  the  said  hedge  and'  fence  the  said  cattle,  at  Hie  sahl  time, 
when,  fcc.  in  the  said^frst  count  mentioned,  necessarily  and  una-   ' 
voidably  a  little  broke  down,  threw  down,  and  destroyed  the  same, 
ttdag  the  said  hedge  and  *fence  Ih  the  said  ilr^t  count  mentioned*      [*d(W|    - 
And  on  the  occasions  aforesaid,  he  the  said  C.  D.  at  the  said  severtd  DefiMidml*s 
'  times,  when,  &c.  as  soon  as  he  had  notice  (r)  of  the  said  cattle  having  JJJJjj^g  ^^ 
escaped  into  and  being'in  the  'said  close,  in  which,  &c.  as  aforesaid,  tli^ 
entered  into  the  said  close,  in  which,  &c.  to  drive,  and  did  then  and 
there  drive  (s)  the  said  cattle  from,  and  out  of  the  said  close  in  which. 


(q)  This  allegathm  is  not  ma^Uy  csttle  to  remain  in  the  close  after  no- , 

inserted  in   the  precedents,  '^e  2  tice,  he  will  be  liable  as  a  trespaifleiv 

Saund.  284.  But  the'  party  is  oi^  2Sa\ind.  285.  n.  4.    Com.  Dl|f.  Piead- 

bound  to  fence  gainst  cattle  being  er,  S  M.  29.— S  Leon.  93.  '  But  tUs  is 

.  lawfully  in  the  adjoimng^  dose,  Vin.  properly  the  subject  mslter  of  a  re- 

Ab.  Fences,  B.  1.— S  Hen.  BUu  S27.  pUpal&m,  &c.    3  Saond.  285. 1^.4. 

(r)  IF  the  deftndant  suf!^red  the  («}  The  defbntot  may  justify  en« 

VouIL  9M 


4d8  PIEAS   IS  BAR 


vsficT  •!  *§bc,  into  the  said  close  of  bim  the  daid  C.  D.  and  in  ^so  doing  he  the 
wEMcn.    .^1^  Q^  p^  ^^  ^^  ^j^  sereral  times,*  v;hen,  &€.  did  necessarily  and 

unamdably  with  feet  in  walking,  tread  down,  trample  upon,  and 
spoil  a  little  of  tlie  grass  there  also  growing,  doing  no  unnecessary 
damage  to  the  said  A.  B.  on  the  occasions  aforesaid,  and  as  he  law- 
fally  might  Ibr  the  cause  aforesaid ;  which  are  the  said  several  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
'^'hereof  the  said  A.  B.  hath  above  complained  against  him  the  said 
C.  D.  And  this,  &c.  [^Conclude  with  a  verification^  (ts  ante^  470, 
^sixth  precedenf] 

uoMCM^t).       And  for  a  furtlier  plea  in  tliis  behalf,  the  said  C.  D.  by  leave,  &c. 
says,  (actio  non,  «5"c.  as  ante,  469,  third  precedent,) — Because  he  says 
"that  he  the  said  C.  IX  at  the  said  several  times,  y^en,  &c.  by  the 
leave  and  licence  of  the  said  A,  B.  to  him  for  that  purpose  first  given 
and  granted,  to  wit,  at,  &c.  aforesaid,  committed  the  said  several  sup- 
posed trespasses  in  the  said  declaration  mentioned:  as  he  lawfully 
[•609]      might  for  the  cause  aforesaid.  And  this,  &c.  *[_Canclude  wiih  a  veri- 
JUation,  as  arUe,  4T0,  sixth  precedent."] 

Second  plea      [^Ftrst  plea^  general  tsstce,  as  ante,  568.  Second  plea  asfoUows^-^'} 

tv^M^'m  ^^'^  ^^^  *  ^"'^^'"  P*^*  "*  *^*  ^^^^^'  *»*»*«  fishing  «>  ^e  »»<* 
a  several       fishery  in  the  said  first  count  mentioned,  and  the  said  fish  there  foond 

"Seklciwin  *°^  h^ing,  catching,  seizing  taking,  and  carrying  away,  and  convert- 
quo  was  the  hig  and  disposing  tliereof  to  his  own  use,  the  said  C.  D.  byieave  of 
fre^S^Cu)  ^^  ^^^  ^^^  purpose  first  had  and  obtained,  according  to 

the  form  of  the  statute  in  such  case  made  and  proivided,  says  that  Ibe 


tering' to  rechase  cattle  that  escaped  (^0 -^^^pl^i^  in  general  in  trespass 
for  want  of  fencing,  2  Roll  Ab.  L.  35.  to  fisheries,  see  ante.  Vol.  1.  faidez»  tit. 
40.  Com.  Dig.  Pleader,  3  M.  29.  Pleas  in  Trespass.  Co.  Lit  122,  a. 
(t)  As  to  this  plea  in  general,  see  126.  b.  n.  7.  127.  a.  b.  fkmi.  Dig.  Pis- 
ante,  Vol.  1.  Ind-  tit  Licence.    Com.  car}'. — 9    Wentw.     Index,    xuni. — 

Dig.  Pleader,  3  M.  35.— -Yin.  Ab.  tit  Boote's  Suit  at  Law,  193  to  264 5 

Licence,  and  the  precedents,  9  Burr.  2162.— 4  T.  R.  437. — The  plea 
Wentw.  uxxT.  xcui.  In  trespass  a  of  liberumtenementum  to  trespass  for 
licence  must  be  pleaded,  and  cannot  fislung  in  a  several  or  free  fisheiy  is 
be  given  in  evidence  under  the  gene-  good,  see  Year  Book^  18  £dv.  4.  4. 
ral  issue,  2  T.  R.  166.  It  has  been  and  though  the  subject  matter  of  h 
usual  in  the  introductory  -  part  of  the  may  be  given  in  evidence  under  the 
plea  to  recapitulate  all  the  trespasses  general  issuCy  yet  the  plea  is  some 
which  in  point  of  law  and  in  fact  may  times  useful  to  compel  the  plaintiff  to 
be  justified  by  the  licence,  but  tliis  is  set  forth  in  his  replication  his  sup- 
seldom  necessaiy.  As  to  the  evidence  posed  right  by  prescription  or  grant. 
:eplication,  see  11  East*  451. 


a^un^t  hin^diGiiiee  he  saj^tSiAt  the  place  m  vAkk  the  aaidifluiywie^  ^I'^h 
ae¥Qiml  fishaf^  now  is,  and  at  the  aaid  sevenil  tiine9»  whsDv  &c;*i^  a 
certain  cloae  or  piece  or  pared  «f  land  c<NKrod  with  nateirr  aiid  which 
«aid  ckiaa  iir  piece  or  puxiti  of  UvmI  now  im  and  at  thQ  said  seyeral 
limea»  «haii»  &&  waj%  the  close,  »ii]«  and  freeh«M  (rf*  the  said  C.  J^$ 
wherdm  tha  said  C.  D.  at  the  said  several  times,  when,  &c.  entered 
into  the^aaid  close;,  pie<«,  or  parcelof  land,  a^d  fished  there  {or  fish* 
and  th<Mai^  fiah^in  the  said  first  coiQit  mentioned,  there  found  and 
beings  caught,.  seizecU  took,  and  carried  away,  and  converted  and  di^f 
posed  thereof  to  his  own  use»aa  it  was  lawful  for  him  so  to  do  for  th<^ 
canse  s^reaaid;  which  are  the  said  several  supposed  trespasses  ip  the 
introductoiy  part  of  this  plea  mentiainied,  and  whereof  the  said  A*  B, 
hath  above  eoHhplained  agsinst  him  the  said  C.  D.  And  this,  &o, 
[^Conebide  with  a  perjficationt  as  ante,  470,  sixth  precedent.'] 

*And  fi»c.a  further  plea  in  this  behalf  ^  to  the  said  supposed  tre^     P610} 
passes  in  the  introductory  p|rtof  the  said  second'plea  mentioned,  ^^^^A^^ 
therein  justified,  the  said  C.  D.  by  like  leave,  &c.  (actio  Turn,  as  in  the  was  the  de- 
fas^  plea.)  Because  he  says  thal^the  said  fishery  in  tlie  said  ^t^t count ^|^^^ 
nantioiied,  mid  in  which,  &0i  now  is»  and  at  the  said  several  times>ei7(«). 
when,  &c  was  the  several  fishery  of  the  said  C.  D.;  wherefore  he  the 
said  C.  D«at  the  s«d  several  times,  when,  &c.  being  reasonable  times 
of  &e  year  for  that  purpose,  fished  in  the  said  fishery  in  the  said  first 
CQM^t  mentiiQiied,*  and  the  said  .fish  in  the  said  &st  count  mentioned 
therp  fiMud  and  beings  cang^t,  seized,  took,  and  carried  away,  and 
fMflwrled  aiHi  diai^osed  thereof  to  his  own  use;  as  it  was  lawful,  &c« 
'-^JUsintheUuipUa^toMmmtdJ] 

t 

r 

^Ffmrth  pka,  sam^  introduction  as  the  last^ — ^Becaus^  he  9ay9  4di,Flea 
th«t  he  tbaaiid  p.  D.  before  and  at  the  said  several  tinies,  when,  &c.  ^^aMiThiaa 
in  the  said  first  count  mentioned,  was  and  still  is  seised  if  his  der/«»  fi^ih^  * 
mesne  as  of  fee,  of  and  in*divers,  to  wit,  twp  ihoiisaiid  acres  of  lAnd^  J^®  ■"^■' 
with  the  appnvten^ces,  situate,  lying,  ^d  being  in  the  pan^iv  Mti«^ 
said,  and  that  he  the  said  C.  D.  and  all  those  whose  esiatft  he  |MIW 
^th,  and  at  the  said  several  times,  when,  tec.  had«  of  aixd  in  the  sind 
l«id  with  the  appurtenances,  from  time  whereof  the  fa^i%Qfj  of ttpft 
is  nift  to  the  contrsry,  have  had  and  have  been  used  iM^d  SM^costome^ 
te  have,  and  ef  right  ought  to  have  had.  and  the  said  C.  D.  still  of 
right  oofj^  tft  have  a  ./We  .^c&ea^  in  the  ifid  Gahec;  is^  ilie  $^  first 


(iv)  See  a  pi^eoedni*  of  a  claim  of  Vk  n^  of  fishing  by  prescpptlQn,  LS. 
fMit.  449. 


/. 
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K9vn  ow   coant  mentioned,  in  which,  &c.  and  during  all  the  time  aforesaid 

"***"*•    fished,  and  have  been  used  and  accustomed  to  fish,  and  of  right  on^t 

^        to  have  fished,  and  still  of  right  ought  to  fish  in  the  sametshery  for 

fish  everj  year  at  all  seasonable  times  of  the  jear  for  fishing,  at  his 

and  their  free  will  and  pleasure,  and  to  take  and  carry  vmj  the  fish 

fi^om  time  to  time  caugfit  by  them  therein  as  belonging  and  apper* 

t*6111      taining  *to  the  said  land  with  the  appurtenances.    Wherefore  he  the 

said  C.  D«  at  the  said  seTeral  times  when,  &c.  in  the  said  firet  eowit 

flientioned,  tlie  same  being  seasonable  times  of  the  year  for  that  |mi^ 

pose,  fished  in  the  said  fishery  in  this  plea  mentioned,* and  in  which, 

&C.    And  the  said  fish  in  the  said  first  count  mentioned,  there  found 

and  bein^  took  and  carried  away  and  converted  and  disposed  tiiere- 

of  to  the  use  of  him  the  said  C.  D.  as  he  lawfully,  ^.—^Sami  con^ 

thtsion  as  in  the  second  plea,  ante^  609.] 

Slh,  Com-         The  plea  of  common  of  fishery  is  precisely  siroilar  to  the  last  plea 
mon  or  fifln-  ^  ^^  fishery,  inserting  the  words  "  common  of  fisJiery/'  instead  of 


the  words  ''free  fishery.' 

w 

/ 

6thly,  Locus     [Same  ifUroduction  as  in  the  plea,  ante,  609.3— -Because  ^^  ^7^ 
^eable  river,  ^^  ^^  ^^^  supposed  fishery,  in  which,  &c.  at  the  said  several  times, 
and  aU  the    when,  &c.was  and  still  is  and  from  time  immemorid  hath  been  part 
jecta  ^e'    ^^  parcel  of  the  said  river,  called  ^e^  &G.  and  that  the  said  part 
right  to  fifh   thereof,  in  which,  &c.  now  is  and  at  the  said  several  times,  When,  &c. 
was  and  from  time  whereof  the  memory  of  man  is  not  to  the  cootrar 
ry,  hath  been  a  public  and  common  navigable  river,  in  which  ihe 
tides  and  waters  of  the  sea  daring  all  the  time  afin^said  have  il0W«4 
and  re-flowed,  and  that  in  the  said  part  of  the  same  river  called  the, 
&C  in  which,  &c.  every  subject  of  tliis  realm  at  the  said  several 
times,  when,  &c.  of  riglit  had,  and  of  right  ought  to  have  had,  and 
still  hath  and  of  right  ought  to  have  the  liberty  and  privilege  of  ftsh- 
ing.    Wherefore  the  said  C.  D.  being  a  subject  of  this  realm  at  the 
r    said  several  times,  when,  &c.  entered  into  the  said  fishery,  in  wluch. 
&C.  so  being  part  of  said  navigable  rfver  as  aforesaid,  where  the  tides 
*      and  waters  of  the  sea  flow,  to  fish  in  the  said  river  there,  at  the  said 
several  times,  when,  &c.  being  seasonable  times  of  the  year  for  anch 
fishing,  and  at  those  several  times  did  fish  tliere,a8  it  was  lawful,  kc. 
{jConclude  as  in  the  plea^  ante,  609.]  *^ 


Justification  [First  pUa,  general  issue,  as  ante,  568.-— 8eco?r^  plea,  enwrne- 
hv  rSiS  ^^^^  ^  trespasses  proposed  to  be  justified,  namely,  *the  entry  on 
hMer  and  the  land  and  putting  on  cattle,  and  filling  up  ditches,  breaking  doum 
tutderaTAre-  f^^^»  ^^*  ^  ^^  the  declaration^  and  then  by  leave,^  S^c.  actio  mm, 
9criptive        ^c  Q8  ante,  600,  and  stating  the  seisin  infee%  mnd  prescriptive  r%ftf 


% 


^ e wmmm  Ai  Oa  dlift wef <;il»  «i  .«iilv»  9^  Mf;  mr.iftU  itfimimttH  mcmv  o* 

$^fmikthe^dt»iisi,m8  mae,9iU,or  565,  md  »m  fm^eedtm^jol^'^^^ 
i0»$4i    ]  Wherefore heiheiaid C. D.  iahit  own rtgh^MMl ike 8M«l<»re0i'> 

B.  F.  aS'Ue  servant*  wd  ky  Ms  cemnuuid^  at  the  said^tiaes,  whe% 
%k. enleicdiDttt  the  ssid  close, in  vhieHi  &c  in  order  to  turn  luid 
fni  ^}»  i^qA  4id  tlien  and  there  turn  and  pat  into  and  upon  the  same 
4ie  said  terseay  mares,  geldings,  cows,  oxen  and  sheep  in  the  saM 
iietcaanli^f  the  sud  dedaratton  aientimied,  being  the  said  C.  Ik's   * 

eWB  commmUsk  cnttts,  Imftmi  aiid,  emtehani  in  and  upon  the  said  -^ 

)aet<4Qeationed  land,  with  the  appuptenancesy  to  use  t  the  said  com- 
mon of  yaataveef  the  said  C  D.  thera^  and  in 'so  doing  thej  the  said 

C.  IX  and  B.  F«at  the  eaid  timfes,  when,  &c»  with  their  feet  in-walk- 
in^  necessaHly  and  nnvfoidablj  trod  down,  trampled  npeo,  spoiled^ 
coasamed  and  de8tro]f«d  a  little  of  the  grass  andehaj,  herbs,  roots^ 
shrubs,' aftd  bushes  there  jawing  and  being,  and  with  the  said  horses, 
mares,  geldings,  cows,  oxen  Md  sheep  in  the  said  first  count  meii^ 
tioned,  necessarily  and  unavoidably  trod  down;  trampled  upon,  spoil- 
ed eat  «p,  depastured,  consumed  and  destroyed  *9l  little  other  oi  the  [*61S] 
yasB  and  hay,  herbs,«oolB»  shrubs  and  bushes  there  also  graving  and 

(dag)  and  becaus*-  ^  said  close,  in  which,  &c  hefcee  and  at  the  Becauie  the 
said 4tme,  whai, fto.  had  bt^n  and  was  wrongfully  ^Klosed,  with ^^^'^^^^^n^ 
ind  by  means  of  the  said  ditches  and  fences  and  gates  in  the  said^endesed  by 


first  count  of  the- said  declaration  mentioned,  before  then  wrongfully  ^^^^^^ 
419  and  made  and  put  and  placed  in  and  upon  the  said  close,  in  ant  m^atrat. 
•hich,  te«80  that  withontfttUngup  and  levelling  the  said  ditches  and^  "*^  ^'> 
ftrtWiSj  and  reaaoiiDg  the  said  gates,  thtf  said  C.  D.  could  not  use  or 
taj^f  his  said  common  of  pasture,  in,  nj^n,  and  throughout  the  snid 


(a^*  See  te  precedents  referred  to,  there  be  any  reaaon  to  apprebcnd 

S^-Wentw.  Ind.  zxjt.  to  i*.  If  the  right  that  the  pretcriptive  right  of  comm^ 

of  common  bje  qualified  either  for  a  may  have  been  extinguished  fay  molly 

limited  number  or  a  particular  de-  of  poaaeasion,  it  is  proper  to  add  ja 

scrjption  of  cattle,  or  at  particular  plea  cbiimiDg  the  right  of  oemmonbjr 

times  of  the  year,  or  if  the  defendant  non-(exJsting  grant,  as  in  the  plea  of  a^ 

have  any  land  in  the  locus  in  quo,  the  right  ot  way  by  grant,  post,  624.  aae 

plea  must  befnimed  accordingly.  See  Vol.  L  tit.  Pleaain  Trespass. 
dso'^the  precedenUb   "BasL  618. — ^1       (^)  This  iHegatiOD  seems  proper, 

tatiid  fBS,  and  the  ndtes  to  1  Saund.  1  Roll.  Ab.  406.  L  8.--€om.  Big.  Goal!* 

339  to  346.  and  347  )o  ass.  and  3  roon,  H. 

'Saund.  1  to  6.  and  3^  to  329.  and       (s)  A  commoner  may  jasiify  ab^ 

Com.  Dig.  Pleader,  -3  K.  24.  and  tit  ing  a  fence  wrongfuBjr  erected  upon. 

Common  as  to  the  mode  of  pleading  the  common,  but  not  trees  planted  ' 

tMts  of  common  m  general ;  see  also  therein,  6  T.  k.  487.-^2  Mod.  65.— 

the  precedents^  sate,  4i^-1#  404.    If  €osk  IMg.  Common,  B; 
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kioHTg  or  eloge»  in  wbich,  &c.  in  tm  unpte  aii#  iMiefioial  a  manner  a»Aio  elher^ 

ooMMov.    ^g^  might  and  woiiM  and  ought  to  Iwve  done,  foe  the  taid  €•  D.  » 

hig  $ma  right,  and  the  said  E.  F.  as  the  servant  of  the  said  C.  Du 

and  bj  his  command,  at  the  said,  several'  times,,  when^'  &c.  wilh  tiMi 

said  pickaies,  hatchets,  saiwB,  and  mattocks,  aodother  iartmments  ia 

.  the  said  first  count  mentioned,  filled  up  and  ieveUed  me 

.   .  ditches,  and  diig  up,  throw  down,  and  prostrated  th*  smd 

and  gates  in  the  said  first  count  mentioned,  and  took  and  Gaaied  die 
said  gates  to  a  small  and  convaniettt  distance^  where  ttisj  titflillie 
same  for  the  use  of  the  said  A.  Ik,  doing  no  unnecessarf  damage  t» 
the  said  A.  K  on  die  occauions  aforesaid,  and  as  thej  lawfiiUj 
might  fer  tlie  canse  aforesaid,,  whieh  are  the  said  several  su|^iosed 
trespasses  in  tiie  mtroductory  part  of  tbi»  plea  mentioned,  whereof 
the  said  A.  B;  kath  above  complained  against  the  said  C«D«aiid  E.  P. 
And  this,  &c.—- [i7onc/iu2s  tvUh  a  verijkaiumf  as  iifi^  470,  sixih 
precedent.'] 

The  like  by      [^Pirst  plea^  general  issue^  as  ante,  568«    Seamd,  emmerate  tks 

(aju^^  ^^spasses  intended  to  be  justified  as  directed  in  the  *last  precsdenit 

[*614]      and  then  smfr  by  leave,  Sfc.  actio  non,  ^c«  ms  ante,  600.]— -Becaose  h^ 

says  that  the  said  close,  in  wlucb,  &c.  beiore  and;  at  the  said  severid 

times,  when»  &e.  was  and  is  widiio  and  parcel  of  (b)  the  manor, of 

■  ,  in  the  said  eottoly;  and  thatacertain  messniage,  and  divert 

to  wit,  — *-  (e)  acres  of  land,  with  the  appurtenances,  sitoate  and 

being  in  the  parish  of    ■■■         aforesaid,  now  are,  and  at  the  said 

'  several  times,  when,  &c.  were  and  firom  time  immemorial  have  becii 

within  and  parcel  of  the  said  manor  of     i    ■  » and  a  caaliiimrj' 

tenement  of  that  manor  d^iised  and  demisable  bj  copj  of  the  aonrt 

rolls  of  the  same  manor,  by  the  lord  of  the  said  manor,  or  his  steward 

of  the  court  of  the  same  manor,  or  the  deputy  stewa];d  of  the  said 

court  for  the  time  being,  to  any  person  or  persons  willing  to  take  the 

same  in  fee  simple,  at  the  will  of  the  lord,  according  to  the  custom 

of  the  said  manor;  and  the  said  C.  D.  further  says,  that  within  the 


(a)  See  the  notes  to  the  last  piece-  forth  the  demise  to  thedefendant  and 

dent,  and  as  to  the  pleading  right  of  his  entry,  as  sate,  364.  /or  565. 

common  by  a  copyholder,  1  Saiind.  (h)  This  allegation  seems  material, 

348  to  353.  IB  notes.   See  the  mode  of  for  if  the  locus  in  quo  be  not  parcel  of 

setting  out  the  title  to  copyhold,  aote,  the  mttior,  the  defen/jant  must  ^• 

855,  6,  7.    If  the  justification  be  by  tcrib^  in  the  name  of  the  for4  and  not 

the  tenant  of  a  copyholder,  the  plea  as  in  the  above  precedent,  I  Saund. 

\i'ill  be  as  in  the  above  precedent,  and  349.  n.  11. 

after  the  statenteat  of  the  grant  to  (c)  llie  preeise  number  of  acres  is 

the  copyholdei^i  «ad  his  entry*  aattii^  not  nugtaiifll. 


Md^MHMv  thfttt  is,  aai  ftmm  iiiiiie  <ylwae)rfthe  woMNy  tf  mail  ii  «i««ib  «* 
4Kit  «e  the  Mfttnry;  faftth^MA^  eertain  anciMtaorf  biriMa  c«Ma»    «<>™^* 
^^thera  ttMd  «■!  appnpvwl  #1^  ^t  is  to  -ii^)  that  jew9^  cuatonaqr 
iauirt^f  ^tte^^d  laatHBMtiwiail  emtmnry  tenement , (J)  wUh  the 
fffurtaattttaafor  the  tfane  beilig,iiwi  imie>ivhere«f  the  »ctt«i^  4f  , 
,  ttMui  iajioi  te  the  «9ntrarj,  hath  had,  aad  hath  used  and  been  lUMAa- 
%mB&i^i»im9t,  and  of  right  oi^shtte^have  had  and  still  of  right  ought 
"to  ha!»e  fcr  him8df,imnelf>  his  or  har.temersy  Qcai{»er8  of^raoeh  oaa- 
^^tmmgf  toMnent  with  the  apparteaBcea,  cemffion  of  pas^re,  ob' 
•pn,  and  ^brongbaiit  the  aaU  oIo6e»  in  which,  &c*  jfor  all  his.  km^ 
maA  thnr  ooamoDablo  cattle  levant  and  coachant  ^  and  upon  the      [*tt5] 
wme  cdfttamarf  *tifl»BQeiit  witii  the  appurtenances,  ^very  jear,  at  M 
times  of  the  year,  at  his^aai  ttefar  free  will  and  pleasure,  as  bctongiiq; 
and  appertaining  to  saoh  customary  tenement;  and  he  further  saye> 
Aeat  long  5olhre  any  of  the  said  tines,  when,  &c.  to^it,.4m)  &c.  A^B.  Gmat  ef  the 

,  OM  E.  J*,  then  being  lord  of  the  fiaid  manor  of ,  at  his  a^^!^ 

court  held  in  and  for  the  said  manor,  h^re  ■  ■  '■  ■ ' ,  gent -then 
deputy  stefi^rd  of  the  said  court,  by  ca|iy«f  the  coortTdlls  of  the  said 
••aanin  gnnted^to  the  said  C.  D.  (amongst  other  thing9).the  aaid>laat- 
asentioned  oostomary  •  tenoment  with  the  appurtenances,  to  h^  to 
Aesaid  O.  H.  his  heiisanAassigns  for  ever,  by  copy  of  the  court  roll 
«f  Ihe  said  aMuior,a^  the  will  of  tfae*hird  of  the  said^maiMirt  according 
^  the  custom  of  the-said  manor;  ibj  virtue  of  whidi  said  frant,.the 
'MU  C.  D.  afterwards  and  before  any  of  the  wd  ti&ies,  when,  &c.  to 
iK4lb  ^  ^  ^ay  And  year  last  aforesaid,  entered  seito  the  saidcustor 
may  tanement^with  tiie  appurtenanoea,  and  beiDame  and  was  and 
'MMs 4hereofMMad  in  faisdemesne  as  of  fee, at  the  will  of  the  ioi4 
asaai  ding  to  the  castam  ef  4he  said  manor,  and  at  the  said  several 
#mes,  when.jicc.  was  in  the.actual  octaapq^tiou  thereof,  .and  entitbdi 
wtff  such  eomoma  of  pasture  as  aforesaid.  Wherefore,  &e«  the  said 
C^  Ou'at  the  said  sevieiBl  times^  when,  &£.  having  occasion  to^  use  his 
sMcommon  of  pasture, entered  the-saM  close,in  whidi, Ice.  in  ovder 
fto  put  and  did  then  and  there  put  into  and  upon  the  same  the^to^j 
eattie  in  the  said  declaration  mentioned,  bemg  his  own  commonaUtf 
cattle,  levant  and  couchant,  in  and  upwi  d)e  said  la^^mentioned 
customary  tenement,  to  att,  iac.  [Just^  the  trespasies  as  in 
th^  last  precedent,  in, page  GlUfrom  Ike  t,  and  aceardiwg  to  #|k 
>efc] 


(<i)  %hen  there  is  no  evidence  of  it  is  advifid>le  at  Isait  in  one  piea^to 
exerfiise  of  a  i^jfatoCcemmon  by  the  Jay  the  custom  ftr  aU  GOpyho]4en^ 
occupier  of  the  |«ttprihr  aap^udd,  ^e>9aiu  Bla»  ^i6» 


nag^e  (e). 


464  PiiKAs  »>  bjui  . 

RT09n  or  .    [First  flea,  general  issic^  as  om^  9W*    Second,  envmeroH  the 
^^^^^'    trespasses  wUk  the  etOUe,  ^c  intsnded  to  be  justified,  *ms  direct  in 

Common  pwr  ttiepreeedesif^a$i!te,  611^  amd  Itoi  by  kave^  S^c^  actio  i^on,  4^  ms  astte,- 

^^* '•■^600.]— Because  be  says  tiiatAe  said  clf»e^      ^  ni««afc, 

4u%  at  the  said  times,  when,  &C  lay  and  from  time  immenvnaLbalfc 
lain  ^d  still  dotili  lie  contigaous  and  next  adjo^ung  .to  acertaui  ottcr^ 

close*  or  piece  or  parcel  of  land»  called ,  containiiig  diwtn»  to 

wit,  r— *  acres  of  land,  situate  and  being  in  a  certain  partoC  tlit  aiM 

-  parish  of ^  wluch  lies  in  the  conniy  of  <•   >     ,  and  batb^aever 

been  separated  or  divided  from  the  said  la8t^mentio««d  doBe,  caikd 

9  in  the  said  county  of  ,  by  any  encloanr^  hedge,  or 

fence  whatsoever,  sufficient  to  prevent  cattle  from  time  to  time  feed- 
ing and  depasturing  in  the  said  close,  called  »  in  the  said 

county  of ,  from  erring  or  escaping  therefrom  into  tke.said 

close,  called ,  in  which,  &c*s  And  that  the  said  cattle,  bma. 

time  to  time,  during  all  that  time  put  into  the  said  cloee,  called 
■       •    ,  to  feed  on  the  grass  there  then  growing,  from  time  immemo- 


rial have  gone,  escaped,  and  cambled,  and  have  been  used  and 
tomed  to  go,  escape,  and  ramble  therefrom  into  the  said  close,  cafted 

1  in  which,  &c  and  to  intermix  .there,  and  feed  with  cattle 

fr^m  time  to  time,  feeding  on  the  grass  growing  in  the  said  laol-m^i- 
tioned  closer  and  in  like  manner  the  cattie  frt)m  time  to  time,  dvriag 

.all  that  time  put  into  the  said  close,  called ^  in  which,  &&»  lo^ 

feed  on  the  ^rass,  there  then  growing,  from  time  immemorial  hsve 
gone,  escaped  and  ramUed,  and  have  been  used  and  acci^tomod  to 
go,  escape,  and  ramble  therefrom  into  the  said  close,  called        ■    , 

.  in  the  said  county  of—,  and  to  intermix  there,  and  ietd  with 
cattie  frpm  time  to  tune  feeding  on  the  grass  growingf  m  the  said  last- 

.  mentioned  close.    And  the  said  C.  D.  frirtiier  saith  that  the«aid  cioR, 

.     .  called  ,  in  the  said  county  of ,  befoj^  aad  at  the'^teid 

time,  when,  &c.  was  the  close,  sml,  and  freehold  of  qne  E.F.and  that 
the  said  cattie  of  the  said  0.  D.  in  the  said  declaration  meatioDtd, 
just  before  the  said  time,  when,  &c.  to  wit,  on  the  same  day  and  year 
aforesaid  were  in  and  had  been  put  into  the  said  clo8e,cidled— -— ^^ 
[•Sir]  in  the  said  county  of ;  to  feed  on  the  *gra8s  there  tiien  grow- 
ing, .by  the  leave  and  licence  of  the  said  E.  F.  to  him  Ae  said  €•  B. 

«  in  that  behalf  first  given  and  granted,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid;  and  the  said  C.  D.  further  says,  that  the 


(«)  See  the  notes  to  the  precedents,  with  cattle  the  defendant  carfnot  jo^ 

ante,  612.  &c.  and  Com.  Dig.  tit  Com-  tify  pulUng  down  fences,  8se.    Com. 

mon  E.  Common  pur  canse  de  vietoife  Dig.  tit*  Commoni  £, 
bdag  merely  an  excuse  ftr  a  tK^iafs 
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cattle  90"  being  put  and  being  in  the  said  close,  called ,  in  the    w»ht»  or 

said  county  of ,  as  aforesaid,  for  the  purpose  aforesaid,  and  the     ^®**®"- 

said  close  called ,  in  which,  &c.  so  being  and  lying  contiguous 

thereto,  and  not  separated  or  divided  tfierefrom  by  any  enclosure, 
hedsie,  or  fence  whatsoever,  the  said  cattle  of  him  the  said  C.  D.    » 
afterwards  and  just  before  the  said  time,  when,  &c.  to  wit,  on  the 
'9ame  day  and  year  aforesaid,  of  their  own  accord  and  without  the  j 
knowledge  or  consent  of  him  the  said  C.  D.  went,  escaped,  and  ram- 
bled from  and  out  of  the  said  close,  called ,  in  the  said  county 

•f ,  into  the  said  close,  called ,  in  which,  &c.  and  in- 
termixed and  fed  with  the  cattle  there  tlien  feeding  on  the  grass 
there  then  growing,  and  remained  and  continued  in  the  said  close, 

called ,  in  which,  &c.  on  the  occasion  aforesaid,  without  the 

Ithowledge  of  the  said  C.  D.  and  thei^  eat,  &c.  \_nere  justify  the 
trespasses  unth  the  cattle  as  in  the  precedent,  ante,  612,  and  conditde 
as  therein  directed,'] 

[^First  plea,  general  issue,  as  ante,  568.  Second  plea,  as  /o^  Common  of 
JdfTS.— ]  And  for  a  further  plea  in  this  behalf,  as  to,  8tc.  {state  the  (y^J^/*  ^^* 
entry  on  foot  and  with  carriages,  throwing  down  of  posts  and  fences, 
^c,  and  other  trespasses  which  may  be  justified,  and  then  say  by 
leave,  ^c.  actio  nofi»  Sfc.  as  ante,  600,  and  then  as  follows  i*^)  Be* 
eause  he  says  that  the  said  close,  in  which,  &c.  before  and  at  the  said 
several  times,  when,  &c.  had  divers  large  quantities  of  bushes  and 
vnderwood  growing  thereon ;  and  the  said  C.  D.  further  saith,  that  ' 

lie  the  said  C.  D.  before  and  at  the  said  several  times,  when,  &c,  was 
seised  in  his  demesne  as  of  fee,  of  and  in  *a  certain  messuage,  with  [*6iq 
the  appmrtenattces,  situate  and  being  in  the  parish  aforesaid,  and  that 
ke  the  said  C.  D.  and  all  those  whose  estate  he  now  hath,  and  at  the 
sitd  several  times,  when,  &c.  had^f  and  in  tiie  said  last-mentioned 
messuage  with  the  appurtenances  for  the  time  being,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  bad  and 
taken  and  been  used  and  accustomed  to  have  and  take,  and  of  right 
ought  to  have  had  and  taken,  and  the  said  G.  H.  still  of  right  ouglit 
to  have  and  take  reasonable  estovers  of  the  bushes  and  underwood 
standing  and  growing  in  and  upon  the  said  close,  in  which,  &c.  and 
to  carry  the  same  from  thence  to  the  said  messuage  with  the  appur- 
tenances, to  be  burnt,  spent,  and  consumed  for  fuel  therein  every  .  . 
jwxt  at  all  seasonable  times  of  the  year,  at  his  and  their  free  will 


(/)  See  the  notes  to  the  precedent,  of  Turbary^  7  Ewt  121.— 1  Taunt 

ante,  404.  and  Thomp.  Ent  377.^See  435.  and  ante,  403.  and  of  a  right  to 

the  precedents  of  pleas  of  common  dig  9tonefl».  6  T.  R.  748. 
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■fffm  try   and  pleasure,  as  belonging  and  appertainiiig  to  such  last-ovef&licmed 
c^ioMir.    messuage  with  the  appurtenances.    Wherefore  he  the  said  <3.  D,  9t 
tiie  said  several  times,  when,  &c.  ha^ng  occasion  for  such  reasfloaUe 
estovers  as  aforesaid,  to  be  burnt  and  consumed  for  fuel  in  Ike  said' 
'  last-mentioned  messuage,  at  the  said  severd  times,  when,  ice.  bea^ 
seasonable  times  of  the  year  in  that  behalf,^ntered  the  saM  close  m 
^  which,  &c.  witli  the  said  cattle  and  carriages  in  the  said  deolaratioa 

mentioned,  in  order  to  iake  and  carry  such  reasonable  estoyers  as 
aforesaid,  from  thence  to  the  said  last-mentiofied  messuage,  tO'  be 
burnt;  used,  and  consumed  for  fuel  therein;  and  the  saidi).  D.  <mi 
those  occasions  with  his  feet  in  walking  and  by  and  wiHi  the  saM 
cattie  and  carriages,  a  little  trod  down,  trampled  upon,  consumed 
and  spoiled  the  grass  and  herbage  then  growing  and  being  in  the  said 
close,  and  subverted,  damaged  and  spoiled  the  soil  of  the  said  cloae* 
and  because  the  said  stakes,  banks,  mounds,  gate  posts,  and  other 
posts  in  the  said  declaration  mentioned,  before  the  said  seveiid  times^ 
when,  &c.  had  been  wrongfully  erected,  and  were  then  siding  and 
being  in  and  upon  the  said  close,  in  which,  &c.  and  partly  oaclestag 
the  same,  so  that  without  some  digging  up,  pulling  up«  tearing  up 
breaking  down,  throwing  down,  prostrating  and  destroying  the  said 
banks,  mounds,  and  fences,  gate-posts,  and  other  posts  respectivelj, 
[•619]     *the  said  C.  D.  could  not  then  have,  take,  and  carry  frcna  the  said 
close  such  reasonable  estovers  as  aforesaid,  to  be  burnt,  used,  aad 
consumed  for  fuel  in  tiie  said  last-mentioned  messuage,  as  he  other«> 
wise  might  and  ought  to  have  done;  he  the  said  C.  D.  at  th^said 
several  times,  when,  &c.  in  order  to  remove  such  obstructions  as  b^t 
aforesaid,  dug  up,  tore  up,  broke  down,  threw  down,  prostrated 'Mid 
,  destroyed  the  said  stakes,  banks,  mounds,  fences,  gate-^pests,  and 
other  posts  ii^  the  said  declaration  mentioned,  and  took  and.  carried 
.;the  said  gate-posts  and  other  posts  to  a  small  and  convenient  digtaiio6» 
where  he  left  tiie  same  for  the  use  of  tiie  said  A.  B.;  doing  no  unne* 
cessary  damage  to  tiie  said  A,  B.  on  those  occasions,  which  are  the 
same  supposed  trespasses  in  the  introductory  part  of  this  plea  meo- 
tioned,  and  whereof  the  said  A.  B.  hatii  above  complained  agjiinst 
him  the  sidd  C.  D.    And  this,  &c.  [_Concltule  with  a  verificationt  as 
Mite,  470,  siopth  ^ecedentB'] 


Mdte  Wijr        [First  plea,  general  issue,  as  ante,  568.  Second  plea,  as  follows  .•—3 
Sb.^f?^'^  And  for  a  further  plea  in  this  behalf,  as  to  tlie  entering  the  said  cleee 


{g)  See  the  precedents,  9  Wentw.  state  tlie  temUrd,  or  to  shew  th«t  it 
Ind.  LTi. — ^1  Hen.  Bla.  351.  In  plesdr  was  immemorially  a  way,  the  jtem 
ing  ft  public  way  it  is  not  neeessaiy  to    pidtlic  l^ighway  being  au£|eieBt,  1  Hen. 
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of  the  tiid  A.  B.  in  the  wid  fioj^t  count  <rf  the  said  deckrfttion  ma^  pimuc  wati. 
tioned,  and  in  whieh»  &c  and  with  feet  in  walking,  and  with  the  gaid  Enumeia* 
cattle  and  carriages  in  the  said  declaration  mentioned,  treading  tresp&Mes 
down,  tramplii^  upon*  craahing,  consuming,  and  spoiling  the  grass  ^"^^d  to 
and  faorbage  then  growing  and  being  in  the  said  close,  and  subvert-  f^f^y 
ing,  damagini^  and  spcnling  the  soil  of  the  said  close,  and  digging  up» 
pulling  up,  tearing  up,  prostrating  and  destroying  the  said  stakes  find 
posts  in  the  *said  first  count  mentioned,  and  with  the  said  cattle  in      [*G20] 
the  said  declaration  mentioned,  eating  up  and  depasturing  the  said 
other  grass  of  the  said  A.  B.  there  also  growing  and  being,  and  also 
as  to  tlie  breaking  down,  throwing  down,  prostrating  and  destroying 
the  said  banks,  mounds,  and  fences  in  that  count  mentioned,  and  also 
as  to  digging  up,  pulling  up,  prostrating,  damaging,  and  destroying 
the  said  gate*posts  and  other  posts  in  the  said  last  count  of  the  said 
declaration  mentioned,  and  taking  and  carrying  away  tlie  same,  above 
supposed  to  have  been  done  by  the  said  C.  D.  he  the  said  C.  D.  by ' 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  that  case  made  and  provided, 
aaith  that  the  said  A.  B.  ought  not  to  have  or  maintain  his  aforesaid 

^  action  thereof  against  him^  because  he  says  that  the  said  posts  in  the 
said  first  count  mentioned,  and  the  said  posts  in  the  said  last  count 
mentioned,  were  and  are  the  same  and  not  other  or  different  posts  *. 
And  the  said  C.  D.  further  saitb,  that  before  and  at  the  said  several  The  puUic 
times,  when,  &c.  tliere  was  and  of  right  ouglit  to  have  been  a  certain  ^"^^^ 
common  and  public  highway,  into,  througli,  over,  and  along  the  said 
close,  in  which,  &c.  for  all  the  liege  subjects  of  our  lord  the  king,  to 
go,  return,  pass,  and  repass  on  foot  and  with  cattle  and  carriages  at 

-all  times  of  the  year,  at  their  free  will  and  pleasure.    Wherefore  the  Wlicrclbre 
said  C.  D.  being  a  liege  subject  of  our  said  lord  the  king,  and  having  entered,  and 
occasion  to  use  the  same  way,  at  the  said  several  limes,  when,  &c.  the  cattle  by . 
went,  passed,  and  repassed  on  foot  and  with  tlie  said  cattle  and  car-  moiiBels  eat 
riages,  into,  thi*ough,  over,  and  along  the  said  close,  in  which,  &c.  itt,  tlie  graw  in 
bj,  and  along  the  said  highway  there,  using  the  same  as  he  lawfully  ^' 

might  for  the  cause  aforesaid  t.    And  in  so  doing  he  thea  id  C.  B. 
with  his  feet  in  walking,'  and  with  the  said  cattle  and  carriages  una<^ 


Dla.  351.  355. — 2  Saund.  158.  d.  ante,  (A)  The  enumeration  of  the  trcB- 
405.  n.  f.  8  East.  6.  3  T.  R.  265.  8  passes  must  necessanly  depend  on  the 
T.  R.  608. — ^If  it  be  not  a  way  for  aU  declaration,  and  the  facts  of  each  par- 
purposes,  as  merely  for  horses  or  on  ticular  case ;  this  precedent  is  only 
loot,  &c.  the  plea  must  be  qualified  ac-  calculated  to  meet  the  facts  which 
conUngly.  See  a  precedent  of  right  usually  occur  in  practice. 
of  way  by  inhabitants  of  a  town,  Liitw. 
1507. 
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tnivm     jfoiiMj  a  little  trod  down,  trampled  ifpoDy  coBsamed,  and  spoiled  tiic 
^'^^''       grass  and  herbage  then  growing  and  being  in  the  said  close,  in  whicb» 
&c«  and  subverted,  damaged,  and  spoiled  the  soil  of  the  same  close, 
and  the  said  cattle  at  the  said  several  times,  when,  &c.  in  passing  and 
repassing  along  the  said  way,  by  stealth  and  morsels,  and  against  the 
[*621)      *will  of  the  said  C.  D.  eat  up  and  depastured  a  little  other  of  the 
Because  the  grass  there  tJien  growing  in  the  said  way.    And  because  ihe  said 
ob'stmcted     ^^^^  banks,  mounds,  fences,  gate-posts,  and  other  posts  in  the  said 
the  way,  de-  declaration  mentioned,  before  the  said  sevei'al  times,  when,  &c.  had 
trated^ianir'  ^^^  Wrongfully  erected,  and  were  then  standing  and  being  in  and 
and  carried    across  the  said  highway,  and  obstructing  the  sarne^  so  that  without 
^vrnient*^'8?'"g"P»  puHing  up,  tearing  up,  breaking  down,  throwing  down» 
distance.       prostrating  and  destroying  tlie  said  stakes,  banks,  mounds,  fences* 
gate-posts,  and  other  posts  respectively,  tlie  said  €.  D.  could  not  thea 
pass  and  repass  with  the  said  cattle  and  carnages,  into,  through,  OTer» 
and  along  tlie  said  close,  in  which,  &c.  in  the  said  highway  thuce,  as 
he  ought  to  have  done,  the  said  C.  D.  at  the  said  several  times,  when, 
&c.  in  order  to  remove  tlie  said  obstructions,  dug  up,  pulled  uji,  tore 
up,  broke  down,  prostrated  and  destroyed,  the  said  stakes,  moun4j^ 
fence's,  gate-posts,  and  other  posts  in  the  said  declaration  mentioned,, 
and  took  and  carried  the  said  gate-posts  and  other  posts  to  a  small 
and  convenient  distance,  and  there  left  the  same  for  the  use  of  the 
said  A.  B.  doing  no  unnecessary  damage  to  the  said  A.  B.  on  those 
occasions,  which  are  the  said  supposed  trespasses  in  the  introduptorj 
-  part  of  this  plea  mentioned,  and  whereof  the  said  A.  B.  hath  above 
complained  against  him  tlie  said  C.  D.    And  this,  &c.    [^Concbiide 
with  a  verijicaiion,  as  ante,  470,  sMh  precedent.'] 

Private  way       [^First  plea,  general  issue,  as  ante,  568.    Second  plea,  same  as  the 

ftar/by*afrc*e-  ^^  precedent  to  the  asterisk,  ante,  619,  and  then  proceed  as  fol- 

holder (i).     lows: — ]  And  the  said  C.  D.  further  saitJi,  that  he  the  said  C.I). 

long  before  and  at  the  said  several  times,  when,  &c*  was  and  still 

is  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  close,  called 

^— ,  contiguous  and  next  adjoining  to  the  said  close,  in  which,  &c. 

[•622]      and  that  he  the  *said  C.  D.  and  all  those  whose  estate  he  now  hath, 

and  at  the  said  several  times  when,  &c.  had  of  and  in  tlie  said  close 

called ,  from  time  whereof  the  memory  of  man  is  not  to  the 

contraiy,  have  had  and  used,  and  haive  been  accustomed  to  have  and 


(i)  See  the  precedents,  Lut.  1426,  D.  2.  &c.     Tin.  Ah.  tit.  Chimin.    Pri- 

7.  1527.  and  ante,  405  to  408.  and  by  a  rate,  U.— Bac.  Ab.  Highways,  C.  The 

rector,  see  Willes.   283.    As  to  the  teivnini  and  course  of  a  private  way, 

mode  of  pleading  a  private  riglit  of  must  be  stated  in  pleading,  id.  ibid, 

way  in  general,  see  Com.  Dig.  Chimin.  1  Hen.  Bla.  351.  355.    1  East.  577. 
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use,  and  of  right  Mght  to  have  hftA  M*  uMd.  md  the  MMC.il.  at 
the  said  tfiaes,  when,  &c  of  rig|it  eaght  to  have  had  and  used,  and 
stilt  of  riglit  ought  to  have  a^d  uae,  a  certaitt  way  for  hinaelf  and 
Ih«m8lves»  and  hk  attd  their  8ervaats»  farmers  and  tenants,  occwgieri 
of  the  said  close  c^Ued  .» to  pass  and  repass  on  foot  i^  wkh 

horses,  mares,  gelding?,  and  other  cattle,  from  a  certain  commmi 

king's  highway,  in  the  parish  of aforesaid,  into,  through,  over, 

and  along  the  said  cloae  of  the  said  A.  B.  called ,  in  which, 

ttc  nnto  and  into  the  said  close  now  of  tiie  said  C.  D.  and  so  fran 
thence  hack  again,  unto,  into,  through  and  over  and  along  the  said  close 

of  the  said  A«  B.  called  • ,  in  which,  &c.  unto  and  into  the  said 

common  king's  highway,  at  all  flmes  of  the  year,  at  his  and  their  free 

will  and  pleasure,  as  to  the  said  close  of  the  said  C.  D.  with  the  ap-  . 

pnrtenances  belonging  and  appertaining  {k).    And  the  said  C.  D. 

heu^  so  seised  of  his  said  close,  and  also  being  in  the  possession 

thereof,  and  having  occcaaion  to  use  the  said  way,  did,  Mrith  his 

servants  and  horses,  and  mares,  and  geldings,  and  carriages,  at  the 

•Md  several  times,  when,  &c.  pass  and -repass,  in,  by,  through  and 

alwig  the  mA  way  from  the  said  common  king's  highway,  into^ 

tl^ugh,  ovei^  and  along  the  sud  close  of  the  said  A.  B.  called  j 

,  in  which,  &c.  unto  and  into  the  said  cloee  now  of  the  said  y 

C.  D*  and  so  from  thence  back  again,  in,  by,  through,  and  along  the  ^ 

said  way,  unto  and  into  the  said  common  king's  highway,  using  the 
said  way  tliere  for  the  purpose  and  on  ihe  occasion  aforesaid,  as  he 
lawfully  might  for  the  cause  aforesaid,  and  in  so  doing,  &c.  [Same 
OS  the  precedent,  ante,  620, /ram  the  t  to  the  end,  justifying  the 
Hresfmsses  according,  to  the  facts,  observing  the  introductori^  part  of  [•623J 
H^ispleaS] 

[Enumerate  the  trespasses  as  in  the  precedent,  ante,  619,  to  tfie 
mterisk,  and  then  say,  actio  mm,  '^c.  and  state  that  the  locus  in  quo 
was  parcel  of  the  manor,  and  state  the  customary  tenement  as  ante, 
6D9,  and  then  at  613,  state  the  cu^stomary  right  of  way,, as  fot- 
lows  :-^]  And  tiie  said  C.  D.  further  saith,  ^t  within  the  sam  The  like  by 
manor  there  now  is  and  at  the  said  times,  when,  &c.  was,  and  from  •^y***'*' 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been  •% 

a  certain  ancient  and  laudable  custom  there  used  and  approved  of. 


t   (h)  See  the  precedents,  Lut.  1436,  Ent.  452.  1  East.  577.-^1  Hen.  Bla.  351. 

143r.  and  119.    Lil.  Ent  426.—1  Bos.  (0  See  the  notes  to  the  last  prece- 

imd  Fill.  371.  which  contain  this  alle-  dent,  and  the  precedent  9  Wentw. 

gation,  but  see  Yelv.  159.  ante,  406.  n.  255.  and  as  to  the  mode  of  pleading 

h.  and  thoBDrecedents,  Lutw.  1527.  by  a  copyholder  in  general,  see  ante, 


i 
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Bast  lUit  «  a.  b.  618.  a.  b.    Lil.    613.  n.  c.  255,  6, 7. 


Knlli  IjttLi  ami  anil  iictu 
luii,  niul  edU  of  rigbt  m 
ceittiin  way  lo  gti,  rehiii 
es,  Irani  anil 
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rnirtn     tiiat  <~  1  vuituinary  teiunt  of  tlie  Mid  cuhUmiuu^ 

^*'''       tetKiii  ii'jrieiiiuicrs   r>ir  'he  time  bL-Iiig,  fron  time 

\rhpn'<  I  ■  .  :       i   1:1.111  i>  iKti   iij  1I11:-  contrary,  hath  li>d  and 

<<l  <'i  riuiht  uught  Is  havt 

ii-x-lf  and  Ilia  tterrantB.  a 

,     -  VII  tool,  and  wiUi  cattle 

iii^  siiiti  tustoma.ry  tenemcai,  into, 

Itirouji^i,  and  over  the  s*id  cl<n»o,  in  which,  &c  unio  and  intu  a  ctirtaiti 

puMk  road  And  king's  commoii  liighway,  at ,  in  llic  wkI  jiafuih 

ol" .  will  60  from  Uichce  l»ack  aftftiii  into  tlie  liaid  tmttmtMtj 

(cDMnent,  wilti  tlic  ii|ipiirli-iinnces,  every  j&tr,  at  all  tinea  ^  IIk 
year,  when  ami  as  ot'ien  as  iH.rn>>ion  Salh  requind,  as  hni mjUftj;; WlJ 
llpiwrtftitiing  to  such  customary  tetiemeat.  And  he  larlber  mfft, 
tliat  lone  before  any  of  lb«  said  liiiics  when.  fiu;.  Ih  wit,  w.  Sic.  (rt«l» 
tke  grant  tn  thr  copt/haUttr,  and  Ida  ntlry,  as  mil':  614.  lutdtkaM 
pror^fd  as  follows;)  whereforR  Ute  oiud  CI),  at  tlie  s^sew^ 
times,  wheRi  4u:.  having  uccaoinii  to  um^  tiw  avnw  way,  weat,  |<WBd. 
Knd  repassed  on  foot,  aiid  with  cattle  und  canin^trio  Tram  and  mai  *t( 
the  said  customary  teiienient.  into,  tlimuirh,  iiri>!  '.        '  K  ttmt, 

in  which,  See.  by  aiid  nlotig  tlie  siud  way  ti i:  tm 

lawfully  mi^l  Tor  the  cause  aTurcsiiid,  ami  ij'  ^mw 

[•62i]  OS  tfu  prfctdent.  •antt,  63U /rmn  the  t  lu  in.-  <  mi .  jusnpnag  Om 
trtgpaases  accordinjc  to  thr  fact,  otrtfrcinp  (A<!  fntrWxrfory  p»Hi^ 
tke  plea,"] 

Riglii  of  a-ay     [Firnf  ptea,  general  itmuf,  as  ttntf.  56H.    SfCinid  pUa,  pretrriplier 

fXiT'^i.r  "^A*  "/ '""y.  «*  «''^.  0*3-     Tkird  fdta,  mi  fttUatv*:—']  Andfiva 

pj  f-ij)  furllier  pita  in  Hits  belifdliftd  to  the  eaid  sicveral  supi"i-i<l  "■-«—•*-- 

j^^^  in  the    iiitrmtuctnry  |Kirt  of  the  said   second  pka  i>m 

^K^  therein  justified,  tho  suid  (.'.  I),  by  like  leavt^,  &e.  nny^. 

^^T  antr,  470,  JtiurUt  pnxrjt-nl,)  hitausft  hn  says  that  hr 

^^P  ton^  befure  and  at  Oic  »id  several  limes  when,  &c.  '> 

^B  1  thence,  hi  died  o  hath  been  and  still  is  sciud  in  his  ilen: 

^H  of  and  in  tlie  occupation  of  a  cerliiin  clu»e,  situate,  lyiu^  -^     , 

I 


tw)  W  lierc  ihcrc  line  licfii  an  iu:-  i.lnivc  prtreilcHt,  ui.i  ti 

lual gnni  of  a  ws}-,  the  |ik:i  mun  Ijc  ctliiiic  of  Uie  «iiy  I"' 

Ifunnl  iccoldlngly,  sec  I  Dot.  and  evidence  Iniin  whir.li 

ml.  an.— 3  E«l  W4,— l  T.  R,  aPl  pretume  a  RraJit,  J 

Wbea  then  ii  any  rennn  tu  uiijire.  Stuiiirt.  3~X  a. — I  t!ast. 

(lend  that  iiprcsen|itjn:  riglii  nf  waj-  55.    In  ID  Kast.  iJ  1I  ■ 

amy  ia\*  heen  citiiiKx'^l"^'^  ^T  itnUy  the  ruinii^i  of  ihc  jurtiu  tu 

uf  putm,'««ioli<  it  muKl  tliru  he  ctcumeil  poxd gnuit  muit  be 

a  way  by  nDa-cnvUiig  ewnl  u*  lu  the 


Zn  AsBFilM  T*-  wmtA  rmOFBBTT.  49^ 

mtbepwUtf-^ iAmmUj  M«  *•  wU  C.  D.  ftflber  Mit%:    nrnn 

Qtat  long  belWe  toy  of  tbf  lud  Rrenl  tunn,  when.  &c.  to  wit,  «i^      *''^*' 
&c.  (n)  ftl^  &C.  aibnnit),  by  a  oertNin-deed  iBftde  between  1.  K.  (a) 
Itte  IbM  owner  ctf  fh«  Mid  tflew>ia  wbicki-fcc  aad  mha  km  <bett    - 
MiMdllKrerf  in  hn  Jta^w  f  ef  Aie,  wd  U  M.  «h*  wm  titea 
MiMd  in  his  demewie  as  dfii«a£die  OiddOBe,  BOwoftheuidC  Dl  . 

Mtd  wKmc  estate  therein  he^e  uid  C  D.  now  hatfa,  bnt  which  deed 
hath  Mice  been  toat  Knd  destroyed  by  acfiident,  wid  tkerefen  waat 
^  be  bnwi^t  into  tite  nid  ceuit  hei«r«Bd  the  date  whereof  is  for  that 
MMOB  wholly  nnkoewn  t*  the  wid  C;4)q  the  sottl  L  K.  so  then  brag 
«wiw  vMhe  aaid  elowi  fa  which,4(c  did  grant  to  the  lakl  L.  AL  a» 
then  bell^'tiM  Mner  oF  tbe  laid  elMe  now 'of  tiie  aurf  ClXandta  ['ASJ] 
die  httrt  wd  anipB  of  tbe  wd  L.  H.  a  certain  way  frem  a  certKB 
pvUicktBgk  hi|^wi^,ia  tiK  pariah  aferesud,  intc^thrao^,  orer.and 
I  otoiif  IMniiH  close,  iawhich,  &c.  unto  and  ^to  tlu  said  close  now  of     - 

I  tfa*4ii)d  C.  B.  and  aoinok  a^in  from  the  said  last-mentioned  closer 

I  JBta^ihiaiiiJh,  over,  aal  along  tJie-taid  close,  in  wte^,  &c.  unto  ail8 

I  Bt»  Am  aAA  public  king^  hi^way,  to  go,  return,  pass  and  repass  on 

IfiM  fay  InHueli^  and  themadves,  and  his  and  their  serranta,  and  with 
lujiws,  DOKs  and  geUiifp^  carts  and  cauiages,  iq  and  along  the  aaid 
last-maafewdl  way,  wery  year,  and  .it  all  times  af  the  year,  at  hisand 
I  their  5«e  will  and  pleasure.    By  virtue  of  which  said  grant,  the  said 

I  C.  D.  (9)  before  and  at  tlie  said^everal  times  when^  Itc  was  and  still 

'     is  entitled  tu  ^ticli  u:iy  as  l.v-.t  afi,ii-,ai(l ;  and  tJie  >.a.'h\   V.  D.  ]„.ihj; 
I  i<i)  seised  and  (entitled  to  such  way  as  last  aforesaid,  he  the  sai<l  ('.  ]).  • 

I  At  tlie  saiil  several  times  when,  &r.  having  occasion  to  use  llie  said 

I  'way,  did  with  his  servanta,  and  vnih  bis  said  hiM^es,  mares  and  trpl,]. 

I  ings,  carts  and  carriages,  at  the  jiaid  several  times  when,  &c.  u:u,  pass, 

I  iind  repass,  in,  by,  througli,  and  along  the  said  way  from  the  said  f''*i'\ 

common  ffing^  liistiway,  into,  tlirough,  over,  and  along  llie  said  close  "■   « 

I  of  tlif  said  A-B.  in  which,  Htc.  unto  and  into  the  said  close  now  of  •■ 

I  the  said  C,  D.  and  ^o  from  tlience  back  again,  in,  by,  through,  and     ' 

I  niong  tlie  «iiil  way,  unto  and  into  the  said  common  king's  higliway, 

using  tlie  said  way  tlicre  for  the  purpose  and  on  iTie  occasion  afore- 
said, as  he  lawfully  might  for  the  cause  aforesaid,  and  in  so  d(iin<r,  ' 
&c.     [Same  as  in  the  precedent,  ante,   6'li,  from  the  t  to  the  end, ' 


(n)  Some  day  ahout  the  time  when  (0)  Tlie  names  of  the  partiei  must 

It  can  be  prored  the  iiwr  of  Ihe  wny  be  tilled,  10  E«it.  55. 

first  (nok  place,  and  wliilat  the  eaWles  (?)    Qiiire   if  the  derii-Uire    title 

Wert  in  poBBesaion  of  some   person  oug'bt  not  to  be  stated, 
kuiaed  in  fee,  or  tuj  tcniknt. 


472 


nirxTE    jiiiitifyin^  the  trespasses  accordivg  to  die  fadSp  ohserving 
"'*"       troductory  part  cf  the  pUiu]  • 


WATS. 


Bight  of  way     [First  plea,  general  issue^  ms  ante,  56fiy«  ^Scc€nd  plea,  prescript ivm 
(r)"!^^***      ^S^l  of  ^^}ft  ^  ^^^  622.— jRkirrf  pleOy  right  a§  wa^  by  gr^smt  ets 
in  the  last  precedenti—Fourth  plea,  « /o//otr«  ••— 3   -^^  ^**'"  a  fb*^ 
D  r^dSt  ■   ^^^  P^^*  *°  ^**  behalf,  as  to  the  *sai(l  several  supposed  trespisses  im 
seised  of  ad-  ^e  introductorj  part  of  the  said  second  plea  mentioiied  and  thereia 
joininpclose.  justified,  the  said  C.  D.  by  Uke  leave,  &c  savs,  {actio  wm,  ^c.  as  rnite, 
4ro,  fourth  precedent,)  because  he  eays  that  he  the  said  C.  D.  before 
and  at  the  said  several  times,  ivhen,  &c.  was  and  still  is  seised  in  Wis 
demesne  as  of  fee,  of  and  in  a  certain  close,  called  »  conti- 

guous and  next  adjoining  to  the  said  close,  in  which,  ^cc  and  th«t  a 
E.  F.  former-  certain  person  whose  name  is  to  the  said  C.  D.  unknown*  and  whose 

tLereof  and  ^**^  ^^  ^^  ^*^  closc,  called ,  the  said  C.  D.  now  luith*  be- 

of  locus  in     fore  and  at  the  time  of  the  making  of  the  alienation  and  conFeynnce 
^^^'  hereinafter  mentioned,  was  seised  in  his  demesne  as  ef  fee,  as  w*eH  of 

and  in  the  said  close,  in  which,  &uc.  as  of  the  said  other  close  now  of 
E.  P.  aliens    the  said  C.  D.  with  their  respective  appartenances ;  and  .the  same 
tocus  in  qua  person  being  so  seised  of  the  said  closes  respectively,  long  before  any 
of  the  said  several  times,  when,  &c.  to  wit,  on,  &c.  A.  D.         » at  the 
parish  aforesaid,  duly  granted,  aliened,  and  conveyed  the  said  close, 
in  which,  &c.  to  a  certain  other  person,  whose  name  is  to  the  said 
C.  D.  unknown,  and  to  the  heirs  and  assigns  of  such  last-mentioned 
person;  by  means  whereof  the  said  last-mentioned  person  then  and 
there  became  and  was  seised  in  his  demesne  as  of  fee,  of  and  in  the 
said  close,  in  which,  &c;  and  the  said  C.  D.  further  saith  that  at  tJbe 
time  of  the  said  alienation  and  conveyance  of  the  said  close,  m 
E.  F.  having  which,  &c.  the  said  person  who  was  so  seised  thereof,  and  so  alien- 
no  other  way  ^  jj^d  conveyed  the  same  as  aforesaid,  not  having  any  other  way  to 
dose  t})an     the  said  close,  now  of  the  said  C.  D.  otherwise  than  from  and  oat  of  a 
over  locus  in  certain  public  highway  in  the  county  aforesaid,  into^  throng,  over, 
hsid'sucli^     and  along  the  said  close,  in  which,  &c  by  reason  thereof  the  said 
^'^y-         '    person  who  so  aliened  and  conveyed  the  said  close,  in  which,  &c  as 
aforesaid,  after  such  alienation  and  conveyance,  necessarily  whilst  he 
continued  seised  of  the  said  close  now  of  the  said  C.  D.  ought  to  have 
had,  and  of  right  had,  and  the  said  C.  D.  so  having  the  estate  of  the 
said  person  as  aforesaid,  before  and  at  the  said  several  times,  when. 


(r)  See  the  precedents,  Lutw.  1487.  50,— Cro.  Jac.  170.— 1  Bos.  &  PiL 

—9  Wentw.  161,  2,  &c.    8  T.  B.  50.  374.  n.  a.— Willes.  71.— Quxre  M  to 

and  as  to  the  law  and  the  use  of  this  this  form^  see  10  EasU  ST, 
plea,  1  Saund.  323.  a.  b.  n.  6.— «  T.  R. 
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&c.  ndceMirily  had,  aad  of  r%ht  oug^t  to  have  had,  and  still  of  right    vaitats 

ought  to  ha¥«,  a  conveiiieDt  *Whj  to  the  sud  close  now  of  the  said      nT^^    ^ 

C.  D.  from  the  said  highway,  into,  thn^ngh,  over,  and  along  the  said  an^  since  iht 

elos^  in  which,  tic.  and  that  the  said  perseii  who  so  aliened  and  con-  £.^f.^s^ 

¥ejed  the  said  closei  in  whieh,  jtc.  and  all  the  occupiers  of  the  said  were  enti- 

close,  how  of  the  said  C«  D.  after  the  said  aHenation  and  conveyance  nedeasu^^ 

of  the  said  close,  in  which,  &c.  had  and  were  accustomed  to  hare,  and  way. 

of  right  ottght  to  have  had,  and  the  said  C.  D.  still  of  right  oi^t  to 

have  a  certain  necessary  way  lor  themselves  and  their  servants  on 

foot,  and  with  horses,  mares  and  geldings,  carts  and  carriages  from 

the  said  highway,  into,  through,  over,  and  along  the  said  elose,  in  ^ 

which,  Iec  onto  and  i|ito  the  vaid  close,  now  of  the  said  C.  D.  to  go 

and  return,  pass  and  repass,  in  every  year  at  all  times  of  the  year,  for 

the  necessary  use  and  occapation  ^  the  said  close,  now  of  the  said 

C.  D^  the  same  way  bemg  the  nearest  and  most  convenient  way  over 

Hit  said  close,  in  which,  &c.  to  the  said  close  now  of  the  said  C.  Ik 

r 

WherefioTC  at  the  said  several  times,  when,  ficc.  the  said  C.  D.  being 
so  seised  as  aforesaid,  and  in  the  actual  occupation  of  his  said  close, 
and  having  oceasion  to  use  the  said  way,  did  with  his  servants,  and 
with  his  horseSb  mares  and  geldings,  carts  and  carriages,  at  the  said 
several  times  wfafen,  &c.  pass  and  repass,  in,  by,  through,  and  along 
the  aaid  way,  from  the  said  common  king's  highway,  into,  through, 
over,  and  along  the  said  close  of  the  said  A.  B.  in  which,  &c.  unto 
and  into  the  said  close  now  of  the  said  C.  D.  and  from  thence  back 
again,  in,  by,  through,  and  along  the  said  way  unto  and  into  the  said 
conttnon  king's  highway;  using  the  said  way  there,  for  the  purpose 
and  on  the  occasion  aforesaid,  as  he  lawfully  might  for  the  cause 
aforesaid.  ^And  in  so  doing,  &c.  [Same  as  the  precedent,  atie,  621, 
firom  the  i  to  the  end,  justifying  the  trespasses  according  to  the  facts, 
0^8efving  the  introductory  part  of  the  pleaJ] 


•  y. 


'    - 


[Bte  the  precedents.  Host.  East.  618.  a.  b. — Littw.  149,7.    The  plea  PriTste  way 
stating  the  possessory  right  will  resemble  that  claiming  a  right  •f  under^"** 
common  by  a  tenant  as  pointed  out,  ante,  612.P— Tfee  lease  for  years,  leaae,  op 
or  the  demise  from  year  to  year,  and  the  entry  of  the  lessee  are  to  be  ^  ^^^    , 
stAted  as  ante,  264.  565,  *and  where  the  defendant  claims  under  a      [*638] 
freeholder  by  prescription,  are  to  be  inserted  in  the  precedent,  ante,  ^^^^ 
622,  immediately  after  the   statement  of  the  right  of  common; 
and  if  under  a  copyholder,  immediately  after  the  statement  of  the 
gramt  ef  ike  customary  tenement  and  the  copyhoUm*s  entry,  asfte^ 
683.] 


{Fwst plea, general  issue,  as  ante^  568.]-^And  for  a  further  plea  amrm 
in  this  behalf,  as  to  the  teeakisg  and  entering  die  fffiA  close  in  the     *^^*'' 

yoh.Ti.  3  0  : 


•  o- 
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FLEjLS   IK  BJA 


ximir  ros  said  declaration  meuUoB«d,  and  wild  feet  in  wi 


TiTBBs.     trampling  upon,  consuming,  and  spoiling  ike  grass  and  corai  ot 
^      entry  on  land  ^^  ^  ^  ^^^  ^^^  growing,  and  with  the  wheels  of  die  aud 
to  take  tithe  waggons,  and  other  caipages,  and  with  the  feet  of  the 


r 


[•629] 


drawing  the  same,  treading  down,  Jtranpling  upon,  consoBain^ 
destroying  other  the  grass  and  corn  of  the  said  A.  B.  there  s 
and  being  in  shocks  and  sheaves*  and  the  said  quantities  of 
^^  said  alose,  taking  andcarrjing  away,  and  converting  and  dispce- 
ing  thereof  to  their  own  use,  above  supposed  to  have  been  done  by 
the  said  C.  D.andE-  F^  th^y  the  said  C.  D.and  E.F.  by  leave  of  Hie 
court  here  for  this  purpose  first  had  and  obtained,  accordinf^  to  Ac 
form  of  the  statute  in  that  case  made  and  proxided,  say,  that  the  aaid 
A.  B.  ought  not  to  have  or  maintain  his  aftresaid  actii^  tiiereif 
agiiinst  them,  because  they  say,  that  the  said  €•  {>.  long  faefefee,  and 
at  the  said  first  time,  when,  &c.  was  and  fix>m  thence  hitkerto  fa^ 

been  and  still  is  rector  of  the  rectory  of  the  parish  chuidi  of , 

in  the  said  county  of : — ^  and  that  the  said  close  in  the  said  de> 


claration  mentioned,  called,  &c«  in  which^  &c«  at  the  said 
times,  when,  &c  in  the  said  first  count  mentioned,  was  situate,  Ijin^ 

and  being  in  the  parish  of 1^-,  aforesaid*  and  within  the  bounds, 

limits,  and  tithable  places  of  the  same  parish,  and  that  aU  and  ungpi- 
lar  the  tithes  of  com  and  grain  yearly  arising,  growing,  renewing,  and 
happening  in,  *upon,  and  fi-om  tlie  said  close,  in  winch,  &c.  fron 
time  whereof  the  OMsmory  of  man  is  not  to  the  contrary^  of  right  oug^ 
to  have  been,  and  still  of  right  ought  to  be  yielded  and  paid  in  khMl 
to  the  rector  of  the  said  rectory  for  the  time  iieing.  And  the  saai 
C.  D.  and  E«  F.  fiirther  say,  that  divers  quantities  of  wheat,  oats,  and 

barley,  in  the  year  of  our  Lord ^  aforesaid,  grew  and  aldose  in  the 

said  close,  in  which,  &c.  and  that  before  any  of  the  saixT  times  when, 
&c.  in  the  said  first  count  mentioned,  to  wit,  on,  &c.  in  the  year  hat 
aforesaid,  the  said  last-mentioned  wheat,  oats,  and  barley  were  cat 
down,  and  the  tenth  part  tliereof  duly  se^^ered  fi*om  tlie  residue 
thereof,  and  set  out  as  and  for  tlie  tithe  of  the  said  last-mentioned 
wheat,  oats,  and  barley,  according  to  the  immemoiial  usage  and  cae- 
tom  within  the  said  parisli,  and  were  at  the^said  times  when,  &c.  in 
the  said  first  count  mention^,  in  the  said  close,  for  tlie  use  of  him 
the  s£ud  C.  D.  as  such  rector  as  aforesaid,  ^hereupon  the  said  C  D. 
as  such  rector  as  aforesaid,  and  the  said  E.  F.  as  his  servant,  and  by 
his  command,  afterwards,  to  wit,  on  the  said  first  time,  wh^,  &c.iii 


«  • 


•  (»)  See  the  precedents,  9  Wentw.  to  the  replication,  see  Cro.  Jac.  22* 
Ind.  Lxzxvi.  and  10.  Co.  88.  a.  91.  a.  and  Yelv.  157.  and  C6m.  Dig.  Pleader, 
and  Com.  Dig,  Pleader,  3  M.  40.-^As^   F.  18, 19. 
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the  said  first  count  mentiened,  the  sime  being  ragpectiwfy  within  a  vnnr  Fom 
reasonable  time  after  the  cutting  down  of  the  said  wheat,  oats,  and  '"^'^^' 
barley,  entered  the  said  close,  in  which,  &c.  with  the  saM  carts»  wag>- 
g^ns,  and  other  carriages  in  the  said  declaration  mentbned,  dimwn 
wilhdie  said  cattle  therein  also  mentioned,  in,  by,  thitlagh,  and  along 
ike  usual  way  and  entrance  into  the  said  close,  in  which,  &c.  and  to 
take,  fetch,  and  carry  away  the  said  tithes,  the  same  being  the  sud 
.com  in  the  said  first  count  mentioned,  and  th^ein  alleged  to 
have  been  taken  and  carried  away  by  the  said  C.  D.  and  E.  F.  and 
the  same  having  been  so  severed  and  set  H>ut  as  aforesaid,  and  did  ^ 
then  and  there  within  a  reasonable  time  for  that  \mrpose  take  and 
cany  away  the  same  o«t  of  the  said  close,  in  which,  ftc;in  the  said 
waggons,  catts,  and  other  oarriag^,  and  converted  and  dispo^ 
thereof  to' their  own  use,  and  in  so  doing  he  the  said  C.  D.  and  die 
said  B.  F.  as  his  servant  as  aforasaid,  did  at  those  respective  times, 
with  their  feet  in  walking,  tfscessarily  and  anavoid|d>ly  *tread  [*d30] 
down,  trample  upon,  consume,  and  spoil  a  little  of  the  grads  and  com 
of  the  said  A.  B.  growing  and  being  in  the  said  close,  and  with  the 
wheels  of  the  said  carts,  wjf^gons,  and  othe>  carriages,  and  with  the 
feet  of  the  ssud  cattlfe  drawing  the  same,  did  necessarily  and  unavoida- 
bly tread  down,  trample  upon,  consume,  and  spoil  a  little  of  the  grass 
and  com  of  the  said  A.  B.  there  growing,  and  the  said  cattle  drawing 
the  said  carriages  while  the  said  tithes  were  so  being  taken,  fetched, 
and  carried  away  as  afo^said  by  stealth  and  moQKls,  and  against  the' 
will  of  the  said  C.  D.  and  E.  F.  eat  up,  consumed,  and  destroyed  a 
little  of  the  com  of  the  said  A.  B.  in  the  said  close,  in  shocks  and 
sheaves,  the  said  CD.  afld  E.  F.  doing  no  unnecessary  damage  to  the 
said  A.  B.  on  the  occasion  aforesaid,  which  are  the  sakne  snmiosed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  where- 
of the  said  A.  JB,  hath  above  in  the  said  first  count  in  that  behalf  com- 
plained against  the  said  C.  D.  and  B.  F.  And  this,  &C  [^Conclude 
wiUt  a  verification,  as  ant€y  470,  tixth  precedent  JkU  a  pka  of 
Mcence,  as  ante,  608,  if  there  he  any -evidence  io  support  it] 


[^Firtst  plea, general  issue,  as  ante,  568.  Second  pka,  as  f Mows :\ 
And  for  a  "fiirther  plea  in  tins  behialf,  as  to  the  breaking  and  enter-  ,  '^?^*?* 
ing  the  said  dwelling-house  of  the^satd  A.  B.  in  the  said  first  count  of  entiy  into 


of  the  said  declaration  mentioned^  aiid  .making  a  noise  and  ^i^turb-^^^  *<^ 

ance  therein,  and  staying  and  continuing  therein  making  such  noise  ner  doon, 

and  distnibance,  without  the  leave  or  licenoe,  and  against  the  will  ^^^^^^^  , 

the  said  A;  B.  for  the  said  space  of  time  in  the  said  first  count  menr  iheriff 'swar- 

. . —^^ — ■ rant  hereon 

(0   See  the  precedent,  TborapJGmt.  299.  and  as  to  this  plea  in  general, 

3  Bos.  and  PuL  229. 
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nrfiiR  inMarB*|ioDed»  and  tlien  ind  th^  fcrang  and  breikiiig  open*  braakaig  im 

l«ot*M.     piece%  dainapiig  a&d  apdiing  die  aaiid  doon,  wi&dowa,  lack%  bolts* 

bara^  staples/iuid  hinges  of  tteaaid  A*  B. in  the  said  first cnunt meft* 

tioiied,  the  said  C«4>.  b J  leave  t>f  the  court  here  for  thiA  parpose  Ibst 
had  aad  obtltJAed  according  t6  the  fbrm  of  the  statate  ia  such  case 
T*^l]  made  and  proyided,  ^th  that  tbe  said  A.  B.  ought  not  *to  have  er 
ttiaintain  his  aforesaid ^u:tian  thereof  i^ainst  him;  becanse  be  saitk 
that  before  the  said  time,  when,  &^  in  tiie  said  first  count  mentioned* 
to  wit,  oo,  &£.  (the  teste  of  the  writ;,  here  set  forth  i&«  unit  of  kA^ 
M  the'indorsemtsni  for  bmU,  de&wry  of  the  tml  to  fke  sher^,  ^md 
Wmrrsmt  to  Ae  defemdantf  mttd  ddwery  thereof  to  the  d^ndant,  as 
in  the  precetkid,  ante,  587  to  569.)  By  Tirtae  of  which  said  Warrant 
Ihe  said  C.  Dw  as  such  baililF  as  aforesaid,  afterwards  and  before  the 
time  ^pp<linted  for  the  return  of  the  said  wr|t»  to  wit, ai  the. said 
time  wfa^,  &(c«  in  the  said  first  oount;  mentioned,  and  within  tbe 
bailiwick  of  .the  said  G.  H.  as  sngh  riieriff  as  aforesaid,  peaceably  and 
quieilj  entered  into  the  said  dwelling-honse,  in  which,  fcc  the  outer 
door  thereof  then  and  there  being  open,  a^d  there  then  and  there 
being  reasonable  and  sufficient  ground  and  cause  for  the 'said  C.  D. 
to  suspect  and  believe,  an<i  the  said  CD.  then  and  there  suspecting 
and  believing  that  the  said  A.  B.  then  was  in  tbe  said  dwelling^ 
house,  in  order  to  take  and  anest  tlie  said  A*  B.  uhder  and  by  virtue 
#f  iBie  said  writ  and  warrant  as  it  was  lawful  far  him  to.  do  for  the 
cause  aforesaid;  aa^  in  order  tb  arrest  the  said  A.  B.  under  and  bj 
virtue  of  the  said  \mt  and  warrant,  he  the  said  C.  D.  did  then  and 
there  necessarily  and  unavmdaUj  make  a  little  name  and  disturbance 
in  the  said  messuage  or  dw«Iling-house,  a^t  sfiqr  and  continue  there- 
in making  anaji  noise  and  disturbance  for  the  said  space  of  time  in 
the  said  first  aount  mentioned.  An^ the  said  C.  D«  farther  saitii,  that 
«  at  the  said  time  when.  Ice.  in  the  said  first  count  mentiimed,  the  s9ud 

Au  B.  not  having  been  taken  or  arrested  under  or  by  virtue  of  the  said 
writ  or  warrant,  and  the  entnmee  of  divers,  to  wit,  — — -  rooms  and 
— —  apartments  in  the  said  dweUing-house,  in  the  said  first  count 
mentinfied,  and  of  and  belonging  to  the  same  l>eing  jhstened  and 
stbpped  by  and  wiAi  the  said  doors,  windows,  locks,  bolts,  bars,  sta- 
ples and  tui^s  in  the  introductory  part  of  tUa  phut  mentioned,  and 
there  dien  and  there  being  reasonable  and  nidScient  ground  and 
cause  for  the  flU  C,.  D.  tersuspect  and  believe,  and  the  said  C.  D. 
then  and  Hmre  suspecting  and  believing  tlmt  die  said  A#  B*  thea 
[*8321  *waii  in  tte  said^roomsmid  apartinaats  or  one  of  them,  he  the  sanl 
C»  D.  did  then  and  there  demand  and  request  one  L IL  being  the 
only  person  then  and  there  present  in  tiie  said  dwelling-house  to 
ddiver  the  keys  of  the  eaid  respective  doors  t/s  him  the  said  €•  D. 
and  to  permit  «id  mdTer  him  the  said  C.  D.  is  entur  i»to  the  said 


* 


roomi  Mid  afNirtoiMi^  »  ordtr  i»  Muroh  fiur  th^  s«d  X*  B.  jttie|iBilft»  «irmrxsm9 
but  the«nd  L£*  t^  aad  dim  wtoily  ne^^  M^refiised  so  tm    '"^''^   ^ 
do^  and  then  aod  there  «Mnfi)led  aad  hmderctd  'the  md  C.  D.  kom 
•altering  into  tiie  tud  hkmqs  tnd  tpftrtoiento  4ir  tidier  of  4bem  fiir  Ike  - 
fMirpoee  aforesaid  («)» to  that  Without  foftffaig  and  breaking  open  the 
aaid  doon,  windows,  locfai,  bolts;  bar%  staylwu  uid  hinges^  tiie  said 
C.  D«/ooald  not  at  the  said  time^when,  dc  enter  into  the  said  roona 

» 

and  apartments  to  search  for  or  arrest  the  said  A.  B.  in  Ike  Saaae; 
therefore  be,  the  said  C.  D.  at  the  siuhI  time  when,  Ac  m  the  saiA 
fipt'co9nt  mentioned;  in  order  fo  aeasdi  for,  find,  and  aneat  the 
said  A«  K  nnder  and  by  virtue  oi  the  said  writ  and  warranty  necessa- 
rily bnke  open  the  said  doors,  windoifB,  locks,  bolts,  bars,  staples  and 
hinges  in  the  said  first  coual  mentiaaed,  and  in  so  doing  necessarily 
and  itnavoidabiy  awlitde  broke  to  pieees,  davuiged,  and  spoiled  the 
same,  doing  no  unneeessfay  damage  to  the  said  A.  B*  oa  the  occa- 
sion aforesaid;  whichave  ttie  said  several  supposed  tvaipttses  in  the 
introdactofy  part  of  this  plea  mentioned,  and  whereof  the  said  A.  Ji^ 
hath  afaere  thereof  comfrfained  ag^nst  him  the  said  C.  D.  And 
tUs,  &c*  [Oandude  iriA  a  neri/Ecoliott,  as  ottte,  470,  sijcth  pre^ 
cedeni*'] 

• 

[Ftrse  ffetf,  gemrd  isnu,  a$  taii^,  568*    8wmd  plea,  as  fidr  Justification 
lows: — 2  And  for  a  farther  plea  in  this  bdtalf  aa  to  the  breaking  and  piaf^^^ 
entering  the  saUl  dweUiBg«ho«se  in  the  said  fiiat  count  of  the  sud  nowe,  and 
declaration  mentkmed,  and  in  which»  &^  and  malqsig  a  mnse  and  dis-  ^^l^^u^er 
tarbaace  therein^  and  ^staying  and  cwidnuing  therein,  making  and      [*^l 
continuing  thefe  sud  noise  and  diatothaaee  in  the  said  messuage  or  ag^^^-^ 
dwttlling4iouse  of  the  said  A.  B.  for  the  said  space  of  time  in  that  (^)- 
count  mentioned  (y),  ibid  there  seising  and  taking  the  said  goods  and 
ehattels  itt  the  said  first  count  of  th%  said  declaration  mentioned^  aiid 
convertingand  dbposing-of  Ae  same  to  their  own  use;  and  also  as       .  *  ' 
to  the  seizing  and  taking  of  the  said  goods  mA  chattels  in  the  said 
last  count  of  the  said  declaratipn  mentioned,  and  converting  and  dis-         ^ ' 
'    posing  thereof  to  their  own  use>  above  supposed  to  have  been  done 

by  the  said  €.  DL  and  E.  F.;  they  the  said  C.  D.  and  E,F.  by  le9,ve,  The  judg- 
&c.  say  {a^ia  nojh  ^  'a$tte,  47(KjBfurth  jireceiiafi^,^  because  they  say  ™^^  ^ 


(u)  These  ailegationi  mort  be  ac-  M.  24.  and  ante,  VoL  1.  Index,  tit. 

cording  to  the  fiicts,  3  Bos.  &  Pul.  Process. 

239.  fy)  If  there  was  atty  illegal  a]>u^e 

(a?)  See  the -precedents,  9  Wentw.  as  to  staying  too  long,  the  plaintiff 

Ind.  xcyni.  and  eix.  and  as  l»  tM  mast  new  aasiga.    3  Campb.  X7S,  6. 

mode  of  justing  andcr  final  process  —10  Bast.  73. ' 
in  genosaU  see.  Com.  D%.  Plesdei^  3 
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viTDXB  vmkL  Aat  the  said  C.  B.  before  At  said  tim^  wlieii»  te.  in  the  Mid  fost 

pBocEM.     ^^^^nt  of  the  said  dedamtioii  mentioned,  to  wit,  in  »  tern, 

^n^^plain.  ^^  ^^^  ^^^  ^^  iui^meiif  ini^  or  «»»itiipi»l,  mf  eAe  nferen^e. 

ifter«to,  OS  In  ^  j9rric«tfeii^»  afi^,  191  ^o  194,  observu^  the  noUs, 

Pieti  facias   ^nuj  .^/bcfi  |mw€«il  osfMmM:—)  And  the  said  C.  D.  and  E.  F.  farther 

^!^  Wff  that  afterwards  aad4ieforft  the  said  time,  when,  &c.  to  wit,  oh, 

ise.  {iMe  Uu  jUri  facial,  tndorsement  to  Uvy,  and  ddiveryihereof 

t&tmg  #.  M.  as  ^leirifft  o^  onlcw  9^3,  353,  and  then  proceed  a$  JoIf- 

Sheriff's       hws:)  by  virtue  of*  which  said  writ  the  said  G.  H:  £sq.  so  being 

one^\J^    8hciifft>f 1  as  aforesM,  afterwttds  and .  before  the  return  of 

defendants    the  said  writ,  and  before  the  said  time  when,  Itc.  to  wit,  on  the 

^^^'  day  of  *— ,  ki  the year  aforeaidd,  at,  &c.  aforessid,  made  his 

certain  warrant  in  writing,  sealed  with  ilw  seal  of  his  said  office  of 

sheriff  of  the  said  county  of as  aforesaid^' directed  to  the  said 

[»634]     E.  F.  (he  ihe  said  E.  F.  them  and  at  «tkc  sittid  time  when,  &c.  being 
bailiff  of  the  wad  sheriff,)  and  by  the  said  warrant  the  said  sheriff  then 
and  there  commanded  htm  the  said  E.  F«  that  of  the  goods  and  chat- 
tels of  the  said  A.  B.  in  his  the  said  sheriff's  bailiwick,  he  aboald 
cwse  to  be  made  to  the  sud  C.  D.  in  the  said  writ  named,  as  well 
the  said  debt  of  sS— **»  which  the  aaid  C.  D.  had  lately  recovered  in 
the  said  court  of  our  said  lord  the  king  before  the  king  himself,  at 
Weatminster  aforesaid,  as  also  the  said  sum-of  ^— -*,  for  hb  da- 
magib,  costs  and  chaiges  aforesaid,  so  that  the  «aid  sheriff  might  have 
the  said  gnms  of  money  before  our  said  lord  the  king  at  Westminster 
aforesaid,  (or  if  in  C*  F.  **4^  the  Betieh  aforemid/')  <m,  &c.  (the 
•    rehnrh'dff^g  of  the  writ\  to  render  to  the  amd  G*  D#-for  his  debt  and 
Defiveiy  of  damages,  costs  and  chaises  aftresaid;  wUeh  said  waerant  afterwards 
«L]^d^f  ^  d  ^'^^  ^<H^^  ^^  return  of  the  ^aid  writ,  and  brfore  the  said  time  when, 
ant.  &^  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c*  aibresaid,  was 

delivered  to  the  sidd  E.  F.  ao  besog  such  boiliff  as  aforesaid,  to  b^ 
executed  in  doe  form  /oflaw"*;  by  virtue  of  which  s^  writ  and 
Entiy  and     wamunl,  the  said  E.  F.  so  being  such  bailiff  as  aforesaid,  and  the 
sewure  by     g^  q  j)^  ^  ^^  servJMit  of  the  said  E-  F.  and  by  his  cont- 

the  two  de-  ,   .  »*.  /.     ,  .  i        . 

fendantfl.       mand  afterwards  and  before  the  return  of  the  said  writ,  to  wit, 

at  the  said  time,  when,  &c.  peaceably  and  quietly  entered  into  tlie 

I  11 1    'I  I     ■     i  '    .   i     I  ■ ., I ,  I    I,..,     —I.  ,„,    ...  ■  II  ..^  

(s)  when  the  plaintiff  in  the  origi- .      (a)  A»  to  the  mode  of  pleading  a 

nal  action  justifies  under  a  fi.  fa.  he  warrant  see  ante,  588.  n.  u.  Examine 

must  state  the  judg^ent^  but  the  ahe-  with  .the  warrant    Whfere  only  the 

*  irijf  or  hit  officer  need  not,  and  if  there  sheritf  or  the  plaintiff  in  the  original 

be  any  doubt  as  to  the  regularity  of  action  justifies,  the  warrant  need  not 

the  judgment  the  latter  should  plead  be  stated,  but  where  the  baififf  justi- 

*        separately.    Com.  TSUf.  Pleader,  3  M,  fies  it  should  be  stated. 
24.-3  Lev.  30.— Stra.  509. 993. 1184:. 
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saM  mesmai^a  or  dweffin|^4ieu8e>  ib  wliieh,  &c.  (the  eiiler  do«r  tbere^  vkm*  ns^^ 
of  being  theH  and  there  open),  in  order  to>  setae  and  tijie,  and  did  '*^^'^* 
then  and  there  seize  and  take  in  execution  the  said  goods  and  chat- 
tels of  the  said  A.  B.  in  the  introductory  part  of  this  plea  mentaoned^* 
the  same  then  and  there  being  is  the  saai  nessuage-  or  dwaUing- 
hou8e»  for  the  purpose  ei  levjing  the  iKHnaa  i»  direeled  to  be  levied 
by  the  said  indorsement,  on  the  said  writ  as  aforesaid,  and  by  the  said 
warrant,  and  did  then  and  there  by  sale  thereof,  levy  a  certain  siuaof 
money,  to  wit,  the  sum  of  jg— — ,  part  and  parcel  of  the  debt  and 
-damages  costs  and  chasgss  afmosaad  {b)i  and  in  so  d4»ng  tiie  said 
£•  F.  so  *being  snch  bmliff  as  albresaid»  and  the  said  C IX  as  his  sw-  [*635] 
.vant  as  aforesaid,  did  then  and  theie  necessarily  and  unavoidably 
make  a  little  noise  and  distikrbancein  the  said  nessoage  or  dwellingi^ 
.hous%  and  stay  and  continue  thenetn  fhaking  such  nqise  and  diatar*^  . 
banco  for  the  said  spaoe  of  time  in  the  said  firatoeunt'of  the  said  difr- 
ckratien  mentioned  t,  a»'they  lawfidly  might  for  the  eaaae  aforesaid, 
doing  no  unnecessary  damage  to  the  said  A.  B«  on  that  occasion; 
wbieh  are  the  said  several  supposed  trespasses,  in  the  iatrodttctory 
part  of  dus  pUa  mentioBed,  and  whereof  die  said  A*B,  hath  abocire 
thereof  comphuned  against  them  tiie  said  C.  D.  and  E.  F.  AaA 
this,  &c  tfianete^e  ^pUh  a  'vtrificotioen^  a$  ante,  470,  9ut$h  jNpa- 
cedenf] 

[This  plea  is  similar  to  the  last  as  far  as  the  asterisk,  omiUing  im  Justification 
the  enumeration  of  ^.treqmsses  and  what  relates  to  ^  oemmre  of  ^a^^'s^^^' 
the  goods,  and  stating  that  the  judgmmt  was  recovered  and  execi^  house  under 
tiott  issmd  agaitn/Bt  **  one  J.k."  and  at  the  asterisk  insert  the  fol-l^J^^^, 
loimng  avermettt: — "]  And  the  said  C.  D.  and  £•  F.  farther  say,  that  otfier  person 
before  and  at  the  said  time  when,  &c.  divers  goods  and  chattels  of  ^'^^' 
tte  said  J.  l^.  liable  to  be  taken  in  execution  by  th^  said  &  F.  as  such 
bailiff  as  aforesaid,  under  and  by  virtue  of  the  said  writ  and  warrant, 
were  in  the  said  messuage  6r  dwelling-house  in  the  said  first  count 
<of  the  said  declaration  mentioned,  and  that  thereupon,  under  and  by 
virtue  of  vthe  said  writ  and  warrant,  the  smd  E.  F.  tec.    [_9tate  the 
entry  into  the  dwelling;-house  of  plaintiff,  and  the  seixure  of  the 


(b)  Where  the  plea  is  by  the  she-  a  third  person  in  whose  house  th^y 
riff,  the  sale  of  the  goods  and  the  re-  were  taken,  is  set  up,  and  he  brings 
turn  of  the  writ  may  be  as  in  the  pre-  treqnos ;  in  this  case  the  justification 
cedent,  post,  635.           '  must  be  confined  as  above  to  the  en- 

(c)  See  the  notes  to  the  last  prece-  try  into  the  house,  and  the  plaiatiiT's 
dent.  It  frequently  happens  that  un-  property  in  the  goods  disputed  under 
der  an  execution  against  a  debtor,  a  the  general  issue. 

fraudulent  cenveyance  of  his  goods  to 
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vsmn  wntisLg^ois  of  J.  MC  A«reij^  as  mOSi  633,  firom  ike  asteriah  to  ike 
mmiliHg  wluU  reimUs  to  the  sA  of  ike  goviB^'] 


Jasdficntion.     [JBkmB  ms  ^  precedewtj  atOe^  6tS,  tothet,  md  thenp99eOBd  «s/U- 

''^^\J^f  bM^--]  Ani  tfter«ai4i and beCm Ihe  i^ 

under  afi,fiu  the  flMune  daj  and  jem  Int  flfbresaid,  M  His  parish  aforesaid,  id  the 

^''^'  c««ntjr  afoMBid,  sold  te  same  goodb  and  chattels,  and  bjr  sale 

theroef  a»d  of  oertain  other  goods  and  ohattels^of  thesaid  A«B.made 

and  leived  Ihe  sun  of  £ ,  towuds  saiaiKstioii  of  the  debt  and 


'  damages  aforesaid,  as  It  was  lawfol  fa*  Um  to  do  for  the  cause  aftr^- 
said.  Ai^  tile  said  GL  Ih  afterwards  and  htton  ihe  retnm  of  die 
sud  writ,  to  iHt,  (Ml  the  day  asd  year  bit  aforessM,  «t  the  ^paariah 
aforesud,  iathe  county  of  — ^— idore8akl,paid  to4he  SMd  ELF.tte* 

.  sttin  of  s^**-— ^  part  of  die  said  sum  of  moiie j  so  made  bysaleof  the 
said  goods  and  chattels  as  aforesaid,  in  part  srttfsfoction  ot  Aedebt 
wad  damages  aforesaid,  and  afterwards  and  at  tlie  return  of  the  sttd 
writ,  to  wit,  on,  4k.  rebiraed  the  said  writ  to  die  said  oooftof  e^r 
said  locd  the  king  before  the  long  himself  at  Westminster  aHMHid, 
ami  then  and  there  letumed  thereon,  that  by  Tirtue  dibreof,''  8e  Mi 
caused  to  be  levied  of  the  goods  and  chattels  of  the  amd  A»B«  the 

saM  sum  of  £ ,  part  whereof,  to  wit,  die  sum  of'jg— — ,  he  bad 

retained  for  poundage  due  on  the  said  levy,  and  that  £ ^  residue 

thereof  he  hi^  paid  to  the  said  B.  F.  in  part  satisfaction  of  the  debt 
and  damages  dierein  mentioned,  and  that  the  said  A.  B.  had  not  any 
odier  or  more  goods  and  chattels  in  the  bailiwick  of  him  the  said 
C.  D.  whereof  the  said  C.  D.  cooM  cause  to  be  levied  the  rerfdue  cf 
^  the  said  debt  and  damages  or  any  part  thereof.  Which  are,  tfic.  [dl 
OS  the  precedent,  ante^  635,  to  the  end.'] 


I    • 


{d)  See  the  notes  to  die  precedent,  been  returned,  but  tMs  -seeins  eno- 

aiil%  632.    Though  the  above  foim  is  neous,  for  llie  disdoetiOB  is  betwean 

given,  it  does  not  appear  to  be  iieces-  meme  and  Jimal  process,  and  no  vfttufat 

sary  in  this  case  to  state  a  retumi  10  of  the  latter  need  in  gei|^»l  be  staU 

£sst.  73.    It  is  said  indeed  in  1  SaOc.  ed  in  pleading,  4  Qo,  67.  aw--4Co.  90. 

409. '  Com.  Dig.  Pleader,  3  M.  24.— «  a.— 2  Salk.  700.— Ld.  Raym.  W5^— 

T.  K.  235.  tliatin  justifying  under  a  fi.  Com.  Dig.  tit.  Return.  E.  l.^Execu- 

iiu  the  sh^riil'  or  other  principal  offi-  tion,  Ow  7.^10  East.  73. 
cer  must  shew  that  the  process  has 


MwacATHKii  mMUfrmwOer.  4g| 


•iJV  SJMCTMRNrr.  ['637] 

/ft  M«  ISiv'B  Bench,  {w  **  C.  P."  or  * 


^*»" 


Tbwydl  O0O.3. 


CD. 


ats.  I  And  the  said  C.  D.  by  B.  F.  GeneiiJ  is- 

Jobi  Boe  demise  of  A*  B.  and  others,  J  his  attomey>  cornea  and  "^^' 
defeiMb  the  force  and  injaiT,  ishen»  &c.  and  says  that  he  is  not 
guilty  of  the  said  sttpposed  tieaipasaes  and  cgectment  above  laid  to  hia 
charge  or  of  aay  part  thereof,  in  manner  and  fonn  as  the  said  lohn 
Doe  hath  above  thereof  comjilained  against  him,  and  of  this  he  the 
said  C.  D.^  puts  himself  u||an  the  co«ntry>  ^. 


*MEPLICdTI0J>n3  i/r  MdTEMSJrr.  ftiMl 

\ 

EXng's  Bench,  {^r  *  C  F."  ^r  '^Exchequer/')  to  cove*. 


Term  51  CfMw  3.       "^"  ^^ 


A  B  1  ***** 

a^'lAnd  the  said  A.B.  saith  that  his  said  bill  (or» «  «A«  aaJd  To  a  plea  <ir 

C.  D.J  writf")  by  reasim  of  any  thing  by  the  said  C.  D.  in  her  sidd  ^nyinc  the 
plea  above  alleged^  ought  not  to  be  quashed  *,  because  he  says  that  at  ^»^  W- 
the  time  of  exhibiting  the  said  bil]»  (or  ''at  the  time  of  the  issuing  of 
the  said  wwU/*)  against  the  said  C.  D.  she  the  said  C.  D.  was  not 
married  to  the  said  E.  F.  in  the  said  plea  mentioned^  in  manner  and 
form  as  the  said  C.  D.  hatli  above  in  her  said  plea  in  tliat  behalf  air 
leged,  and  this  he  the  said  A.  B.  prays  may  be  inquired  of  by  the 
country,  &c. 

[^Commencement  as  aho^  to  the  asterisk.']  Because  he  saith  that  To  ajile&of 

the  said  several  promises  and  undertakings  were  made  by  the  said  D^l^^^p^t, 

€•  D.  alone,  in  manner  and  fonn  as  the;5aid  A.  B.hath  above  thereof  that  the  pro- 

niisc^  were 


(a)  See  the  plea,  ante,  462.    The  (inserting  the  woid   «*  wrif*  instead 

precedent  in  Lil.  Ent.  123.  concludes  of  **  biU^**  when  the  proceedings  are 

with  a  formal  traverse  and  verifica-  ia  the  Common  Pleaa  or  by  Original) 

tion,  but  this«  according  to  the  gene-  will  in  all  cases  suffice.^If  the  defend- 

nd  rule  of  replying  in  1  Saund.  103.  b.  ant  had  been  married,  but  her  hus- 

n.  3.  ia  unnecessaty,  and  the  above  band  dead,  the  latter  fact  should  be 

form  of  commmccmetU  and  conchinon,  rephed. 

Vol.il  3P- 


TO  GOYss.   complained  against  him  the  said  C.  D.  to  wit«  at»  &c.  aforesaid,  and 

^'ow.   ^®* **y  ****  *^*^  ^'  ^'  J<»n^y  •^  togethw  wth the.daid  E.  F, in  mattr 
DBB.       ner  and  form  as  the  said  C.  D.  hath  above  in  his  said  f)lea  in  that  he- 
made  by  the  half  alle»Ml,  and  this  he  the  said  A.  B.  praya  may  be  inqpured  of  by 

defendant       ,,  .        o 

4Dne  (b) .      *«  country,  &c. 

r*639i     *AJB  1 
T01II8N0MSB,  agt '  Y  ^'^  ^®  ^^  ^  ^*  ^^  ^^  ^  ^^  ^^^^  {or  ''the  Mid 

^^  C.  D.  J  trrii,")  by  i^ason  of  any  tiring  by  the  said  E.  D.  in  his  said 
misnomer,  ^V^^  thore  alleged  ou^t  not  to  be  quasked»  because  he  saith  that  the 
that  defend-  said  E.  D.  long  before  and  at  the  time  i)(  the  exhiluting  Hie  said 
^owTia  *>i*J  {^r  **  issuing  of  the  said  unit,'')  was  and  still  is  known  as  well 
weU  by  the  by  the  name  of  C.  D.  as  by  the  name  of  E.  D.  to  wit,  at,  &c*^  afore^ 
the  o&^r  "^  s*i<*»  *^<*  this  he  the  said  A.  B.  prays  may  be  inquired  of  by  the^cotm- 
(c).  try(d).  .    .  • 

To  a  plea  of  j^,  B  1 

aaisnomer,      ^  *  I  And  the  siud  A.  B.  saith  that  the  said  person  agn&st  whwi 

puT^n^^ii^  C.  D.  Jhe  the  said  A.  B.  hath  exhibited  his  said  trill  by  the  name  of 

bail  (e).         C*  D.  ought  not  to  be  admitted  or  received  to  plead  the  plea  by  him 

*  above  pleaded  for  quashing  the  said  bill  of  the  said  A«  B* ;  betause 

he  saith  that  the  said  person  agiunst  whom  he  the  said  A.  B.  hath  eK«- 

bibited  his  said  bill  by  the  name  of  C.  D.  heretofore,  to  wit,  i^  the 

term  of  -^-i.— .»-—  last  past,  came  into  this  court  here,  and  put  ia  bul 

at  the  suit  of  the  said  A.  B.  in  the  plea  aforesaid,  by  the  name  of 

CD.;  as  by  the  record  thereof  remaining  in  the  said  court. of  our 

aaid  lord  the  king  before  the  king  himself  at  Westminster  aforesaid 

more  fully  appears ;  and  this  he  the  said  A.  B.  is  ready  to  verify  foy 

tliat  record;   wherefore  he  prayetli  judgment  if  the  '«dd  person 

against  whom^  the  said  A.  B.  hath  exhibited   his  said  bill  by  the 

name  of  C.  D.  ought  to  be  admitted  or  received  to  his  said  plea 

for   quashing  the  said  bill,  contrary  to  his  own  acknowledgmeat 

and  the  said  record,  &c«  and  that  he  may  answer  ovei*  to  the  aaid 

bill. 

Casseturbills     And  hereupon  the  said  A.  B.  inasmuch  as  he  cannot  deny  the 

[•640]     several  matters  above  pleaded  by  the  said  C.  D.  *but  admits  the  same 

to  be  true,  prays  judgment  that  the  said  bill  {or  "  writ'')  of  him  the 


(6)  See  the  plea,  ante,  463.  and  the  108.  S34.— Willes.  558. 

precedents,  1  Wcntw.  17.  33.  47.  and  (e)  As  to  this  replication,  see 

the  note  to  the  last  precedent.  Ab.  tit  Pleas,  1.  11. — Thomp.   Ent.  1, 

(c)  See  the  precedents,  Rast.  Ent.  — ^Tidd*s  Pi-act   3d.  edit.    582.   n.  I. 

54.— Thomp.  Ent.  1.— 1  Wentw.  Intl  —1  Ld.  Rayra.  249.-2  New  Rep.  453. 

(<0  1  Bos.  &  PiU.  60.— Rast.  Ent 


IK  BAB.  48S 

9ald  A.  B.  maj  be  quashed,  to  the  intent  that  he  the  said  A.B.  may    ckwwrvn 
exhibit  a  better  bill   {or  «  issue  a  better  wrU*')  against  the  said  """'  ^^• 
C.  D.  therefore  it  is  considered  by  the  court  of  our  said  lord  the 
king  before  the  king  himself  (or  in  C.  P.  ''of  the  Bench  afore^ 
midr)  now  here,  that  the  said  bili  [or  "  wrif)  of  die  said  A.  B. 
be  quashed,  &c« 


^RBFLICATIOJsrS  IJ^  BAR.  1*^11 

{The  replieation  of  matter  of  estoppel  commences  diffltrently  from  Estoppel 
other  replications,  and  is  as  follows: — "]  ^  And  the  said  h,  B.  saith 
that  the  said  C  D.  ought  not  to  be  admitted  or  receiyed  to  plead  the 
said  plea  by  him  secondly  above  pleaded  as  to  so  much  thereof  where- 
in he  alleges  that,**  &x:.  {stating  the  part  of  the  plea  to  which  the 
estoppel  relates^  **  because  he  says,  that,*"  &c.  {here  state  the  ground 
of  estoppely  either  by  the  pleadings  and  verdict  in  a  former  suit,  or 
by  a  bond,  ^c.  as  in  the  precedents  referred  to  in  the  note  (a),  and 
conclude  as  follows:)  and*  this  he  the  said  A.  B.  is  ready  to  verify, 
wherefore  he  prays  judgment  if  tlie  said  C.  D.  ought  to  be  admitted 
or  received  against  the  said  record  {or  "against  his  own  acknow- 
ledgment by  his  deed  aforesaid^)  to  plead  the  plea  by  him  lastly  above 
pleaded  in  this  suit,  that,  &c.  (stating  and  concluding  with  the  aUe' 
gation  in  that  part  of  the  plea  to  which  Ike  estoppel  relates.) 

In  the  A*.  B.''{or  "  C.  Py  or  "  Exchequer. *") 

Term,  51  Geo.  3.    , 

A.  B.1  y* 

2^t.   I  And  the  said  A.  B.  as  to  the  plea  of  the  said  CD.  by  him  1.  Special  si^ 
C.  b.J  first  above  pleaded,  and  whereof  he  hath  put  himself  upon  the™^**^^*^' 
country,  doth  the  like. 


(a)  See  the  precedents  of  repUca-^  Bcdd  A.  B.  doth  the  Uke,"  are  added  at 
tioru  of  estoppej,  3  East.  348  to  351.  the  end  of  the  plea  with  an  award  of 
— Willes.  10.— 1  Saund.  257.—^  T.  the  vbnire,  but  when  the  plaintiff  does 
It  62.  and  of  rejoindert  of  estoppel,  not  wish  immedJAtcly  to  proceed  td 
Carth.  65. — 1  Saund.  325.  n.  4.  trial,  the  special  similiter  is  adopted, 

(b)  When  the  defendant  pleads  on-  *  and  when  there  are  several  pleas  con- 
iy  one  plea,  and  concludes  to  the  eluding  to  the  country,  the  special  si- 
country,  and  the  issue  is  immediately  militer  is  proper,  inserting  the  words^ 
made  up,  the  similiter  is  not  framed  "  secondly,"  •«  thirdly,"   &c.  above 

4n  this  mode,  bujt  the  words  "  and  the  pleaded,  &c. 


AAA. 


[•642]  ^  »Aiidtiie9nd  A.Bw»totlie«ttdpl0i.<>f«lteM«IC.Bwtyjhi«i 
IV  o«nnu&.  condl  J  alKive  |deftded,  sakh  tbrt  he  the  said  A.  B.  hjr  rattoa  «f  any 
menc^cnt  thing  by  Ae  said  C.  D.  in  thmt  ple»  alleged,  o«|^t  ist  4a  be  htt^ 
of  a  replici.  ftom  having  and  maintaining  *  hb  aforesaid  acttou  tfaeraaf  agajgwt 
^^el'^^'  him  the  said  €.  D.  because  he  saith,  that,  &e.  (Here  fMbe  the  ffrnkjeci 
usually  call,  matter  of  the  replicatiwi) 

cd  precludi 
non  (c). 

In  the  K.  B.  (or  ""^CPJ*  or  **  Exchequer.") 

—  ■— ■— '  Terfiif  51  GtOm  S» 

The  like,       A.B.1 

suggestmg       ^^     I  And  the  said  A*  B.  prajs  a  day  to  imparie  to  the  teid  pleas, 

one  (^the    ^*  ^' J  ^^  ^^^  ^  replj  to  the  sane*  uid  it  is  granted  to  him,  ice; 

defendants,  and  thereupon  a  day  is  given  to  the  parties  aforesidd  to  come  before 
o«r  said  lord  the  king,  at  Westminster,  on,  &c«  that  is  to  say,  Ibr  tb^ 
said  A*  B.  to  imparie  to  the  said  pleas,  and  then  Imt  reply  ta  the  same. 
)&c  at  which  day,  before  our  sud  lord  the  king  at  Westminster,  cone 
as  well  the  said  A.  B.  as  the  said  C.  D.  by  their  attomeya  aforesaid, 
and  the  said  £.  F.  cometh  not,  and  hereupon  the  said  A.  B.  gireth 
^  court  here  to  understand  and  be  informed,  that  after  the  last  cqih 
tinuai»ce  of  die  plea  aforesaid,  and  before  this  day,  to  wit,  on,  &c  a^ 
fcc.  aforesaid,  the  said  EL  F.  died,  and  the  said  C.  D.  survived  Un. 
which  auction  the  said  C,  D.  doth  not  deny,  but  admits  the  amne 
to  be  trvke,  therefore  let  all  proceedings  in  this  cause  ag^unst  tlw 
«ud  E.  F.  be  stayed.  And  the  said  A.  fi.  as  to  tlie  said  plea  of  ^ 
^d  C.  D.  and  £.  F.  by  them  first  above  pleaded,  and  whereof 
they  have  put  themselves  upon  the  country,  doth  the  like«  And  the 
said  A.  B.  as  to  the  said  second  plea,  &c  (sanie  09  in  the  last 
precedent,)  , ' 


3.  Concltt-  And  this  he  the  said  A.  B.  prays  may  be  inquired  of  by  tbe 
^nj^'^      country,  &c. 

[•«43)  *And  this  he  the  said  A.  B.  is  ready  to  verify,  wherefore  he  prays 

^cmwidra  j^^g°^^^^  ^^^  ^  damages  by  him  sustained  on  occasion  of  the 
'oefifieaUtm  non-performance  of  the  said  several  promises  and  undertakifigi^in  Uw 
m  asnuspat,  ^^  declaration  mentioned,  to  be  adjudged  to  him,  &c. 


(c)    This  is  the  proper  mode  of  because  a  replication  assamiogf  to  an* 

commencement  when  the  replication  swer  the  whole  of  the  plea,  bat  ia 
denies  or  contains  an  answer  to  the  •  fact  only  answering  a  part  is  insuft- 

whole  of  the  plea,  but  when  the  re-  dent,  1  Saund.  28.  n.  3.— Com.  J^. 

plication  contains  only  an  answer  to  a  Pleader,  F*  25.    Ante,  Vol.  ,1.  Index, 

part  of  the  plea  it  must  in  the  com-  tit.  Rc|>licatioiL 

mencement  be  qualified  according'ly,  , 


> 


UP  .ASgCIIFtlT.  466 

iaimUUntid  gmmd  iMam  ^  «rt^  6«1*    2V  mcmd  pUa,  com-  n  jumiw. 

|0rM:.>-Be€Ui8e  be  tutk  i^t  «h»  mU  €.  D.  at  tlie  time  of  tiw  fealLit's  in- 
muiimg  (rf  Uft  said  Mvand  pramiaesuid  undertakings  in  thet8aid^l^<»cy  (if). 
dftimiftan  iMitioned»  waa.of  the  foil  age  of  tweniy^one  jean,  to  wit, 
at,luu  afiweeaid,  and  nai^witiim  the  age  of  tvevty^we  yean,  in  bibb- 
ner  and  form  as  he  the  said  C.  D.  hath  above  an  Us  said  aecoad  plea  iB 
that  hchalf  alleged,  and  tUs  he  the  said  A.  B.  prays  may  be  inqmred 
of  by  thie  coui^i  fcc 

[Similiter  to  general  isme^  as  4mkt  641,  first  fn^  i 

to  the  said  plea  of  the  said  C.  D.  by  him  secondly  above  pleaded,  so  ^^^^;^ 
far  an  the  samie  relates  to  the  several  promtses  aad  nndertakingis  in  &c.  were  ne- 
4be  said  firsts  second,  thud,  fourth,  and  sixth  counts  of  die  said  de-^jj^^'^ 
claration  mentioned,  the  said  A*  &  saith  that  ho  by  reason  of  any  ne]r  mention- 
thing  by  the  said  C.  D.  in  that  plea  above  aUeged,  <»gl^t  not  to  be  ^  ^^^ 
barred  from  haviog  and  maintaining  his  aforesaid  actiim  against  him,  wm  paid  for 
in  respect  of  the  premises  in  those  counts  respectively  ^i^tiotied,  JJ^J^JJ^^JJ^  1^ 
because  he  saith  that  the  said  meat,  drink,  washing,  lodging,  and^viato 
Qther  necessaries  in  the  said  first  and  second  counts  of  the  said  de*  ^J^  i^t, 
alailBtipn  respectively  mentioned  to  have  been  found  and  provided  by  had  and  le- 
^  said  A.  B.  for  the  said  C.  D.  were  meat,  drink,  wishing,  Wiifr^^^t*^t- 
ii^  and  -other  necessaries  suitable  to  the  degree,  estate,  and  condt>  ed  (e). 
tion  of  the  said  C.  D.  (/)  to  wit,  at,  &c.  aforesaid,  and  that  the  said 
goods,  wares,  and  merchandise,  in  the  said  third  and  fourth  counts 
*of  the  said  declaration  respectively  mentioned  to  have  been  sold  and      [*644']  ' 
delivered- by  the  said  A.  B.  to  the  said  C.  D.  were  also  necessaries 
suitable  to  the  d^ree,  estate,  and  condition  of  the  said  C.  D.  to  wit, 
at,  &c.  aforesaid;  and  that  the  money  in  the  said  sixth  count  of 
the  said  declai*ation  mentioned  to  have  been  paid,  laid  out,  and  ex- 
pended by  the  said  A.  B.  to  and  for  the  use  and  account  of  the  said 
C.  D.  was  so  paid,  laid  out,  and  expended  by  the  said  A.  B«  in  and 
about  the  purchase  of  necessaries,  fit  and  suitaUe  to  the  <hen  degree^ 
estate,  and  condition  of  the  said  C.  D.  to  wit,  at,  &c.  aforesaid.   And 
this  he  the  said  A.  B.  is  ready  to  verify,  wherefore  he  prays  judg- 
Bient*  and  his  damages  by  him  sustained  on  occasion  of  the  not  per- 


^.    (d)   See  the  precedent,  S'vSaund.  (/}  Must  ahew  thftt  equipage  was 

211.  necessary,  2  Stra.  1100.    Andr.  277. 

■ 

(tf)  Sec  the  precedents,  3  Wentw.  Cora.  Dig.  Pleader,  2  W.  22.-8  T.  B, 

96.  and  Ind.  in.  iv.  and  as  to  this  re-  578.    Garth.  110. 
pikation  in  geneia],  ante,  1  Vol.  In* 
dea.  tit  Inftapy* 


rz  ^  'tm 


•^  ui  TfT  um  ^rjtmii 


'Jiuiftt  tac. 


iff  tiut  mtiL  »  w:?:,  la  tie-  ^—  lay  «         %  A.  Dl 
Ant  ^  «iif  A-  Al  2ini**r  «Lt2.  tj-tr. 


V  *  *'>Af,/       Awl  Vi*  «a^  A  B.  i^rnktriais  Cat  trk'ji  4^^  ;^  saad 


jbe  »^;  ;^?«^  4j»  L'fli  accordLr^s  Vb  C^e  tonn  of  tbcr  ^i&t^te  in  S(id&  case 
ir..'^>;  ^lA  ^fT'i-itii;  vaertopon  h  k  cooaideretl  br  iL«  ca«rt  kffr^ 
$tJU  ^9f  Miid  A  B.  CMkg^.t  to  recorer  kis  duoftr^s  oq  ucca&»oB  of  the 
»yt  ^ritfTTtiiuz  of  the  «aid  serenl  prric&bes  acd  ainiertakiiiss  aeaimt 
Ib^  naWi  C«  D.  to  tie  leTied  iK/t  oo  the  persoo  of  the  said  C.  D.  bat 
m%  hi4  bx*d%y  i^^^is  ^^  cha.tteb,  accordiEi^  to  the  fens  of  the 
nWvijt  in  wch  ca.^  made  acd  pro%~id€d.  Bat  because  it  is  wa^ 
kiioti  n,  &c*     [Award  of  impiir^,  oi  in  Tid'Is  Fmc,  Forms^  S  Fo/. 

w  7f.90iB,       ^Hirr'diU^T  to  the  f^t^n^ral  U<ue,  as  ante,  64\,  first  precedents^ — 


(ff)  Htt  the  pfcctrlrntJ,  3  Wcntw.     eTidence,  Sec. 
*Jii  lOi.  mid  MTC  1  T.  R.  648.  at  to  the        (A)  See  the  plea,  aote,  479. 


IK  ▲ssoHtMor.  My 


As  to  the  8tti  fka  «f  the  iiid  CL  B^'by  him  AavefltdM  as  to  the  f 
aaiil 8«m of  iS—p parcel, &c. the iaid  A.B.  aaith^thathe  hjiea-^^^^f^ 
son  of  any  thing  bj  the  §aid  C  I>.  in  that  plea  above  alleged,  oug^ 


not  to  be  bnrsed  from  haviBg«a«l  maintain^g  hia  aforesaid  action 

thereof  a§yiiat  him,  to  reeov»  farther  danuf^  than  the  said  sum  of 

jS*^-^ptf6ei»«uv in thia behalf*     Beeaaae  ke  aalth  that  the saidk 

C.  IX  dkl  not  tender  or  oier  to  pay  to  hioa  the  said  A.  B.  the  flaid 

sum  of  iC— ^— ,'  parco^  &c«  in  manner  and  form  as  the  said  C.  IX 

hath  abare  in  his  said  test-mentioned  plea  in  that  behalf  alleged,  and 

this  he  the  said  ▲•  Jk  pvays  may  be  inqnired  of  by  the  Gounlry,  &c. 

And  as  to  the  said  ptea  of  the  said  C.  0.  by  him  lastly  above  ple^MidebetVa 

ed,  the  said  A.  B.  saith,  that  he  by  reason  of  any  thing  by  the  said  ^^^(^^ 

CiX  in  that  ptea  above  alleged,  ought  not  tOibe  barred  from  having 

and  maintaining  his  said  '■Action   thereof  against  him;   because      [•646] 

hn  saith,  that  he  was  not  indebted  to  the  said  C.  D.  in  manner 

and  fom  as  the  moA  C.  IX  hath  in  his  said  lasiplea  above  all^pi* 

And  this  he  the  said  A.  B.  also  prays  may  be  inquiRd  oFiiy,  the 

country,  &c.  • 

ll^mUUer  to  the  general  issue,  as  ante,  641,  first  precedent,  and  A  writiMed 
pndudi  non,  as  in  the  last  precedent  to  tfie  asterisk^] — ^Because  he  ^"^  ^  p 
mi^f  that  after  the  making  of  the  said  promises  and  undertakings  in  orExche^ 
the  said  declaration  mentioned  as  to  the  said  sum  of  'a£— *—,  and  t^^^^ij^r. 
before  tlie  making  of  the  said  tender  in  Hie  said  second  plea  men-  (i). 
tioned,  to  wit,  on,  &c.  {the  teste  of  the  tvrit)  (m)  he  the  sud  A.B.  for 
the  recovery  of  his  dami^es  by  him  sustained,  by  reason  of  the  not 
performing  the  said  several  promises  and  undertakings  in  the  said 

declaration  mentioned,  as  to  the  said  sum  of  £ ,  parcel,  &c.  sued 

and  prosecuted  out  of  the  court  of  our  said  lord  the  king^  &c.  (state 
the  issuif^  of  the  Bill  of  Middlesex,  or  latitiU;,  or  ymiaL  original, 
or  capias  out  of  the  IClng^e  Bench  or  Common  Fleas,  as  ante,  210, 
ftl4,215,  or  subpcBna  in  the  Eoechequer,  as  an;te,  216,  amd  3  Wentw* 
179.  esPamiming  with  the  writ  achiaUy  issued  in  each  particvlar        , 


'  ^y  Sd6  the  plea,  ante,  479 ;   and  2  Saund.  1.  in  notes ;  and  as  to  thid 

pfecedentB  of  replications,  3  Wentw.  replication  in  general,  id.  ibid,  and 

Ind.  XT.  &c.                      '  page  63.  d.  to  63.  b. 

(k)  See  the  plea,  ante,  481.  (m)  If  the  actual  day  of  issuing  the 

(I)  S[ee  the  precedents,  X  Wils.  141.  writ  pan  be  readily  ascertained,  it  may 

—3  Went>*'.  179.  and  of  the  rejoinder  be  advisable  to  insert  it  instead  of  the 

to  the  above  replication,  1  Wils.  148.  teste,  in  order  to  prevent  the  delay 

In  the  Common  Pleas  the    plaintiiF  occa^oned  by  a  special  rejoinder,  3 

mmg'  reply  a  capias  without  an  original  Wentw.  180:  in  the  notes,  and  1  Wife, 

wiit  irst  suod  out  to  a  plea  of  tender,  1:42. 


488 


eoft.)*    Aod  Ae  fiud  A«  R  fbrdier  wtfa»  titti  the  wd  pnoept  («r 
*  writ  qf  IttUat^  Ik.)  was  m  soed  and  proaecvted  faj  hifli  Ae 
A.  B.  against  the  said  C.  O.  as  afereaaid*  witb  intent  ta  ifilfd 
said  C.  D.  «poD  aad  Ibr  the  said  sercnl  canaes  oCaelioM  in  tile 
declaratioa  mentioned,  as  ta  the  said  son  af  «§■■■■  ^  fiwcel,  Juv 
to  cause  him  to  appear  ki  Ihe  said  court  hcr^  and  nipon  lua  said 
pearance  to  decUre  afpimif  him  for  the  said  several 
'6491     in  the  said  declaration  OM&lioDed  as  to  the  *8aidsam  ef  jg- 

cei,  &C.  And  the  said  A.  B.  farther  saiih,  that,  according  to  ins  said 
intent,  he  the  said  A.  B.  afterwards,  to  wit,iA/*^--»— teim»  in  tlie 
yearofihereigyiof  oar  said  lord  the  kin^  exhibited  his  said  bill, 
decfamed  thereon  against  the  said  C.  D.  as  aforesaid,  to  wit;  at,  &c 
aforesaid.  And  the  aatd  A.  B.  farther  saith,  that  the  said  C  Ik  did 
net  at  anjr  time  before  the  suing  forth  of  the  said  precept,  (or 
oflatiMi*orif9everAwriHWm€iAi€med^^tkt 
10H^*)  tender  or  ofer  to  pay  to  the  said  A.  B.  the  said  flam  of  |g- 
parcel,  &c.  And  this  he  the  said  A.  B.  is  ready  to  verify,  wherefore 
he  prays  judgment,  and  his  foil  damages  which  he  hath  aastained  liy 
reason  of  the  non-payment  of  the  said  sum  of  j£t-'^*  poicel,  &c.  tm 
be  adjudged  to  him. 


A  writ  with  [8ame  as  the  last  precedent  to  ^  end  of  the  sMement  oJOu 
^„x  e^  i^  asterisk,  and  then  proceed  as  foUows:-^']  At  which  day,  thait 
is  to  say,  on,  &c.  {Ihe  return  day  of  the  writf)  in  the  court  of  oar 
said  lond  the  king,  before  the  Idng  himself,  (or  in  C.  P.  ^btfitrB  ths 
said  justices  of  our  said  lord  the  king  of  the  Benchj")  at  Westndn- 
ster  aforesaid,  came  the  said  A.  B.  by ^^,  his  attorney,  and  of- 
fered himself  against  the  said  C.  D.  in  the  plea  and  bill  aforesaid,  and 

Betoni  tun    the  said  sheriff  of ,  to  wit;  ■'  ■  m.     ,  Esq.  at  that  day  returned 

eHinvemtiM.  ^^  the  said  coart,  that  the  said  C.  D.  was  not  found  in  his  baiUwick 
(n),  nor  did  the  said  C.  D.  come  or  appear  in  the  said  court  of  oor 
said  lord  the  king,  before  the  king  hioBiself  (or  in  C  P.  ^  befmis  Me 
said  justices  of  the  Bench,*)  according  to  the  exigency  of  the  said 
writ  Whereupon  the  said  A.  B.  prayed  another  writ  of  oor  said 
lord  tlie  king  io  be  directed  to  the  sheriff  of  the  said  county  of 
,  in  form  aforesaid,  and  it  was  granted  to  him  returnable 


(n)  8ee  tlie  precedent^  3  Wentw.  process,  the  first  should  be  stated  to 

177.  in  which,  however,  the  return  of  have  been  retuffied,  see  2  Sound.  63. 

the  first  process  is  not  stated;  but  w>  d.  e.^Willes.  255.-~2  Bos.  and  Pul. 

cording  to  the  replications  to  a  plea  157.  and  the  precedents,  anfl  cases 

of  the  statute  of  limitations,  where  there  cited :  observe  the  notes  tx>  the 

the  plaintiff  replies  more  than  one  bat  precedent. 


k*  •** 
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ifore  our  said  lord  the  king  at  Westsuiister  afoinesaid,  {or  in  €.  P.  to  tbitsi^' 
bffor^  the  jUsHces  of  our  *sM  lord  the  Kinff  of  the  Bench  afdrc'      1*648] 
k  *  wdd^)  oa,  &c.  (the  first  ^[fecial  or  general  return  day  in  ike  ensuing 

t  term,  depeindi»g  on  the  nature  of  the  proceedittgs  wlvethev  by  original  . 

^  or  bjf  hHlj)  for  the  said  C.  Q^  to  answer  to  the  said  A*  B.  in  the  plea 

I  aforesaid;  the  aame  day  was  given  to  tiie  said  A.  B.  there,  &c.    At 

j.wfaich  daj,  that  is  to  say,  on,  &c.  {the  return  day  last  mentioned)  in 
the  court  of  <mr  said  lord  the  king,  before  the  kin^  himself  {or,if^ 
C.  F.  ^befwe  the  justices  of  our  said  lord  the  Icing  of  the  Bmdi 
ef^esaidf)  at  Westminster  aforesaid,  came  the  saiA  A.  B*  by  his  '  ^ 
attorney  aforesaid,  and  offered  himself  against  the  said  C.  D.  in  the 
plea  aforesaid.    And  the  said  sheriff  of  ■  did  not  send  the  said 

lastHnentioned  .writ,  nor  did  he  do  any  thing  therein,  nor  did  the  said  ^ 

€.  D,  come  or  app^ir  in  the  said  court  of  our  said  lord  the  ki|ig,  be- 
fore the  king  himself  {or,  in  C.  P.  "*  fre/ore  the  said  justices  of  the  ^ 
Bench,'*)  aecofding  to  the  exigency  of  the  said  last-mentioned  writ 
^  Whereupon  the  said  A.  B.  prayed  another  wilt  of  Ottr  said  lord  the  Another 

kii^^  to  be  diteoted  to  the  sheriff  of  the  said  county  oi* ,  in  ^'^^' 

form  aforesiud,  and  it  was  granted  to  him  returnable  before  our  said 
lord  the  king  at  Westminster,  (or,  in  C.  P.  "  before  the  justices  of  our 

smMord  the  Icing  of  the  Bench  aforesaid/')  on ,  4ot  the  said 

-C.  D.  to  answer  to  tlie  said  A.  B.  in  the  plea  aforesaid,  the  same  day 

was  g^ven  to  the  said  A.  B.  there,  &c.    At  which  d&y,  (that  i^  to  3ay,)  Appeas«nce. 

on,  &c.  in  the  cdart  of  our  said  lord  the  king,  before  the  king  himself,  ^    ^  ^i^     t> 

(or,  in  C,  P.  "  before  the  fhstices  of  our  said  lord  the  king  of  the 

Bench  aforesaid,'^)  at  Westminster  aforesaid,  came  the  said  A.  B.  by 

his  attorney  aforesaid,  ahd  the  said  C.  D.  by ,  his  attoniey, 

also  came  according  to  the  exigency  of  the  said  last-mentioned  writ 
And  the  said  A.  B.  offered  himself  on  the  4th  day  against  the  said 
C.  D.  in  the  plea  aforesaid.    As^  by  the  record  and  proceedingfB '  « 

thereof  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king1itmself,(or,  if  in  C.  P.'*  before  thejusticesof  our  said  lord  dicing 
of  the  Bench  aforesaid")  more  fully  and  at  large  appears.  And  tlie 
said  A.  B.  further  saith,  that  the^aid  several  writs  were  respectively 
so  sued  and  prosecuted  by  ^im  the  said  A.  B.  against  tlie  s^d  C.  D.  [*649} 
,as  aforesaid,  with  intent,  &c.-—f  ^Same  as  the  last  precedent  from  th^ 
asterisk,  page  646,  to  the  end."] 

[SimUiter  to  general  ifstce,  as  ante,  641.    To  plea  of  tender,  pre-  A  prior  db- 
cbidi  non,  as  ante,  ^5,  to  the  ostsrisXp.]— ^Because  he  saith  that  the  Tjl^^^  ^ 


(a)  As  to  this  replication,  see   8  Oust  168.— 1  Sauud.  3^.  n.  2— Bui. 
«1.  Pri.  156.— 1  Campb.  478.  •• 

Vol.  11.  3Q 


-.« 


4SH^  «£njc&T»w« 


ta&id  C»  h.  vnfc  not  alti^Tf  fmiB  vn^  *lme  ^ wakmz'^  ^^ 

tOid  naderalLii^  h  tiie  «aiid  d^friantkni 

liu;  1»  par  ^  «i&id  «<t^3.  uf  ■£   ^  ,  part^L  loo.  if  Ifae 

JHttaxjoer  «tid  Citinii  it§  1^  wid  C.  D.  ii&th  iii  iu»  plea  Ab*i  wS&rsrA^ 

«o  tike  UHitrvy  tb^r««f  tW  said  A.  ILwik  Ibat  aberifac 

tli«r  Mttd  praBiii««fe>  asid  iifKi^rt2ikflDe!(  n  the  said  AttliiAiii 

«d,  as  i«  ttfe?  eaid  wim  vT  ^      -^  parcel,  iuc  and  after 

ttivf  aaid  cauber  of  actioii  ia  t^  aaki  dedaratxiB 

to  til*'  said  A.  SL  ill  reaped  therecrf^  and  Morr  ibe  sail  C 

litfider  aitd  «Cer  t«  paj  the  ^asie  a^  in  hk  said  plea  ka  liist 

aibure  iJl«-s<^«  t»  wit,  •iji,  Ike  att,  Ibc  ifiai  lad,  ke  ibe 

flBtand^sd  the  nid  sum  of  ^ j,  ptfcel,  Jec  tff 

C«  D.  arid  tMi  und  tiiere  reqiK^tied  In  ia  par  tke 

aiud  A.  B.but  tt>e  <Qud  C.  D.  did  dm 

aiJ  V  part  tlMfreof  aoto  ti^e  said  A.  R,  feat  dien 

l^«t-tbd  and  refQ«ed  to  to  d«,  aid 

di<'«ai&e  OtMB  bis  the  uid  A«  B.;  br 

Dien  arid  tli<-re  6a«tajin«d  danaees  br  reaaaft  af  Ae 

<ii€  taid  stfm  of  ^ ^,  pvcel,  ftc  ia  ■!— rr  aad  fam  mshtm 

aaid  A.  B.  Iialli  above  in  Ldg  said  dcdaratioii  ia  tkatbcUf  alkerd,* 
«ii,at,&e.aCbmaid.  And  tbis  %e  Ike  said  A.  B.  is  ready  ta  ^txi^ 
iAh<>refore  be  prar^  judj^ment  aod  his  fiiU  daanged  br 
br  reaidD  «f  the  non-pa TOKntaf  die  said  sbb  nf 
be  adjcdged  to  bini,&c. 

i^cyj]  ^Z^mUUer  to  tfi£  ^erunralissve,  at  Mbt,  SAlT    Th  fUm  of  UiJtr, 

dtl!!il3^  f«r/jttff  lum,  w  ante,  W5,  to  l/wf  asteridc.y-BecMase  he  aailh,  ihit 

'   after  tlie  making  of  the  said  tender  in  the  said  last  plea  OMiitianci 

and  before  the  ezhitntins;  of  ihe  said  bill,  to  wit,  on,  &c.  at,  afbresHi 

he  the  said  A.  B.  demanded  of  and  reqae^ted  the  said  C.  D.  ts  psr 

to  him  the  said  A.  B.  the  said  ^m  of  £ ,  parcel,  &c  in  the  sMd 

last  plea  mentioned,  bat  the  said  C.  D.  then  and  there  vfaoU j  relnsed. 
and  hath  thence  hitherto  wholly  refused  to  paj  the  same  or  anj  pait 
thereof  to  the  said  A.  B.  to  wit,  at,  6uc*  aforesaid,  and  this  he  the  said 
A.  B.  is  ready  to  verify,  wherefore  he  prays  judgment  and  his  damages 

by  reason  of  the  non-payment  of  the  said  sum  of  ^ to  be  adjad^ 

edjU)  him,  &c. 

toiifitcr  to  ^    [mmiUter  to  the  general  issiu,  as  ante^  641.]— And  the  said  A.  E 
gf nefwrn.  ^namuch  as  he  cannot  deny  but  that  the  said  C.  D.  did  tender  and 


precedent,   3  Wentw.  180.    What  subsequent  demand  suf- 
j.  181.  •  • 


IN  A8SVMP»IT«  4^<^±'. 

offer  to  pay  to  kiai  the  said  A.  B.  the  said  sum  of  |g.*— ^,  parcel,  &c.  to  tsksib. 
^  in  manner  and  form  as  the  said  C.  D.  hath  above  in  his  said  last  plea  »>*(»  ^  }^^' 
*        in  that  behalf  alleged^  freely  takes  and  accepts  the  same  out  of  court  awiid  of  v<« 

*^'  *        here,  therefore  as  to  the  said  sum  rf  £* ,  the  said  A.  B.  is  satis-  nire  to  try 

'^  ^^        fied ;  and  in  order  to  try  the  said  issue  above  jmned  between  the  par- 

-^^         ties  aforesaid,  let  a  jury  thereupdn  come  {or,  if  bi^i^niginal,  say,  *'  it 

'^  "^^        is  epmmemded  by  the  sheriff  that  he  cause  to  tome?)  before  our  said 

~-^  -  lord  the  king  at  Westminster,  on,  &cw— £w9irar(f  of  the  venire  by  bill 

^  orPy  oTiginaly  as  in  Tid^s  Forms,  t%7. 189.} 


5-« 


[Preclttdlnon,  as  ante,  64£,  second  jprecerf^Tit.]}— Because  he  saith  To  plea  of. 
I  TF         that  the  said  C.  D.  did  not  deliver  {or,  if  a  bond  were  pleaded,  say,  ^^^^^ 
m-m     ^  **  make  and  mal,  and  as  his  act  and  deed  deliver^)  to  him  the  said  denial  of  the 
n      '  Ab^B.  the^aid  pipe  of  wine,  {or,  '*tke  said  supposed  writing  obliga-^^^^^^ 
tvt         tdhry,")  in  the  said  plea  mentioned,  in  full  satisfaction  and  discharge  of  &c.  (r). 
-.^         the  *sdd  seveiM  protnises.  and  undertakings  in  the  said  declaration      [*651] 
^Tfi      ■'  mentioned;  in' manner  and  form  as  the  said  C.  D.  hath  above  in  his  « 

0^         said  plea  in  that  behalf  aUeged,  and  this  he  the  said  A.  B«  prays  may 
be  inquired  of  by  the  country,  &c. 


L  ID' 
^94 
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\_Precliidi  non^as  ante,  642,  second  preceffewf.]— -Because  he  saith  To  a  plea  of 
that  the  said  arbitrator  did  not  make  any  such  award  <>^aQd  concern- ^j^J^^^^ 
ing  the  preiftises,  in  manner  aad  form  as  the  said  C  D.  hath  above  in  award  («). 
his  8ai4  ple^a  in  that  behalf  alleged,  and  this  be  the  said  A.  B^prays 

may  be  inquired  of  by  the  country,  &c. 

*  •  .   • 

[^Preelttdi  non,  as  ante,  642,  second  precedent,^ — ^Because  he  saith  to  jitboksnt 
that  there  is  not  any  record  of  the  said  supposed  recovery  in' the  said        ^^  "  * 


9tf 

■ ' 

- 1  (9)  This  replication  is  prqper  when    or  note  has  iriRict  been  given  in  pay- 

^  '  a  tender  can  be  proved,  and  when  th?^  ment  and  is  so  pleaded,  the  replica^ 

*^*'  plaintiff  is  prepared  to  prove  mor^  to    tion  must  not  traverse  the  delivery  or 

TV**  be  due.  « acceptance  in  satisfaction,  but  must 

r,  r;  (r)  See  the  precedents,  1  Lit.  £nt.    state  the  dishonour  of  such  bill  when 

*y,ft  105,  6. — 3  IVcntw.  1^5.  and  id.  Ind.    the  same  became  due,  and  if  tliede- 

Ti.  It  has  been  usual  to  p^^otest  the  fendant  were  drawer  or  indorser, 
.'  delireiy  and  traverse  the  acceptance,  should  aver  that  he  had  notice  thereof, 
and.  this  is  pi^oper  where  there  has  in  (s)  See  the  plea,  ante,  484.  and  the 
fact  been  a  delivery,  but  no  accept-  precedents  of  replications,  3  Wentw. 
ance  in  satisfaction,  but  in  other  cases  viii. — Clift  £nt.  195. — ^The  replica- 
<y#  the  above  form  seems  most  correct,    tions  usually  protest  the  facts  of  the 

^  ^  though  either  form  will  sufHce,  Bac.    plea  not  immediately  denied,  but  this 

Ab.  Accord.  C.  and  Com.  Dig.  Ac-    seems  unnecessaiy,  and  the  replica- 
cord.  O.— 5  Mod.  85. — ^Lil.  Ent.  105. —    tion  may  at  once  deny  the  fact  intend- 
Bro.  Red.  93. — ^Bro.  Vad.  Mec.  92. —  •  ed  to  be  put  in  issue,  see  the  general' 
1  Stia.  23.--Slyle.  239.    Where  a  bill    rule,  1  Stand.  103.  b. 


* 


:•::>* 
->?* 


tojudoMf-st  plea  mentioned,  rem^iining  in  the  said  oouft  df  our  said  lord  the  king  be- 

"   *^^^^*"^  fore  the  king  himself,  (&r,  in  C.  P.*"  of  the  Bertok  aforesaid^)  at  W^t- 

2^1 6el  re-    mki^er  aforesaid,  in  MMomer  and  form  as  tiie  said  C.  D.  bath  «bove 

"*  ^^^^^^  ^^  ^'*  ^^  P'^^*  allej|fed,«id  this  he  the  said  A.  B.  is  ready  to  verify 

t^  recovered  in  vrtieb,  where,  and:  in  such  ma^dnet*  as  the  coai*t  here  shall  order,  direct^ 

.     sameaouit    or  appoint  *,  and  because  the  codrt  of  our  said  lord  the  king  fidw 

here,  (o?*,  in  C,  t.  "  hefert  *ft«  justices  of  Uk  Bench,'')  Will  aclsse 
»  *  [•652]  fliemselves  upon  the  inspection  and  examination  of  the  said  *record, 
by  the  said  C.  D.  in  his  said  plea  alleged,  a  day  is  g^ven  to  the  parll^ 
aforesaid,  before  our  said  lord  the  king,  (or,  in  C.  P.  **  before  thejvs^ 
iites  of  the  Bench^  at  Westminster  af<»e8aid,-uiitil  —  next  ailer 

— ,  {or  by  original,  *te«tS ,  wheresoever,  ^c."'  or  in  C,  P. 

"  until '■ — ,*)  to  hear  the  judgment  of  the  said  coutt  therenpmi, 

for  that  the  said  court  of  our  said  lord  the  king  now  here,  are  not  yM 
advised  thereof,  &c. 

The  lite  to     *  [Qatne  as  the  last  precedent  to  the  asferwfc.l— And  hereupon  the 

ft  nloQ  nf  .  • 

judgment  re-  ^^  ^'  ^'  ^^  commanded  that  he  have  the  srid  record  before  our  said 
covered  m  lord  the  king,  {or,  in  C.  P.  «  before  the  justices  of  the  Bench,'')  at 
(k).      ^°      Westmiaster,  on  —  next  after ,  {or  by  original,  **on 

,  wheresoever,"  or  in  C.  P.  **on ,")  and  tllat  he  fail  not  at 

his  peril. 


90  mUCASS. 


[PneclMi  non,  as  aMe,  642,  second  ptece^ent^ — ^Because  ^  Saith 
release  n**^  that  Ijje  said  suppose^  writing  of  release  in  the  said  last  plea  men- 
^est  factum     tioned,  is  not  the  deed  of  hin^the  said  A.  B^ahd  this  h(  the  said  A.  B» 
^*^*  prays  may  be  inquired  of  by  tiie  country,  &c. 

To  a  plea  of  [Pr^ludi  non,  as  aM%  642,  second  /Tre^eckrlf.]— -Because  he  saitil 
it  was  obtain- ^^^  ^^^  ^^^^  iuppo^d  writing  of  rdease  in*  the  said  plea  mentioned 
ed  by  iiaud.  was  had  and  obtained  from  him  the  said  A.  B.  by  the  fraud  and  covin 

of  the  said  C.  D.  to  wit,  at,  &c.  aforesaid.  And  tiiis,  &c.*— [^CbncZicsioit 

tvith  a  vernation,  as  ante^  645.] 

To  »  plea  of      [Similiter  to  the  general  issue,  as  ante,  642,  and  precludi  nan,  as 

4ebet.'  ^^t^  ^^»  second  precedent] — ^Because  he  saith  that  he  the  6aid'A.B« 

was  not  nor  is  indebted  to  the  said  C.  D.  in  manner  amLform  as:  the 


(0    9^e    the    precedents,    Tldd's  law  referred  to  in  the  note  to  the  last 

l^rac.  Forms,  200. — 3  Wentw.  Ind.  9.  precedent,  ante,  651^  n.  t. 

'.— 1  Samid.  92.  n.  3.  tod  Tidd's  Pract  (x)  See  tlie  precedents,  3  Wcntw. 

Sdedh.  689.  Ind.  xii. 
{ii)  See  the  prec^dentr  and  the 


tff  AMTMPSIT^  4jt9 


Sftid  C.  D,  hftA  above  in  his  taid  last  plea  ui  that  behalf  alleged;  to  tn^rr. 
^  and  this  he  the  said  A.  B;  prajrs  may  be  inquired  of  by  the  coun- 
try, tf£. 

*[Preehidi  «<m,  as  antfy  642,  anromf  precerfenfc]}— Because  as  to  so      [*(UfQ]    , 
ihoch  of  the  said  plea  of  the  said  C.  D.  by  him  secondly  abore  plead-  selol  cm  a 
ed  as  relates  to  the  said  sum  of  «£--— ^»  therein  alleged  to  be  due  recogm- 

zfliicA  Slid 

and  owing  from  the  said  A.  B.  to  the  said  C.  D.  on  tlie  said  g^^pi^  ,20^. 

sui^bsed  recognizance  in  that  plea  mentioned,  the  said  A.  B;  saith  ^^  "til 

that  there  is  not  any  snch  record  of  the  said  supposed  recognizance  ,^„^  iiUdeb^t 

in  the  said  plea  mentioned,  remaining  of  record  in  the  said  court  of  (v)* 

<mr  said  loi^  the  king  before  die  king  himself,  (or,  in  C.  P,**of  the 

Bmeh  qfbresttidf^)  ii^  manner  and  form  as  the  said  C,  D.  hath  above 

in  his  said  plea  in  that  behalf  alleged,  and  this  he  the  said  A.  B..  is 

ready  to  verify,  when,  where,  and  in  such  manner  as  the  court  here 

shall  direct  and  award.    [Aere  insert  the  time  far  the  productum  of 

the  record  in  ffie  same  or  another  eourtt  os  in  the  precedents,  ante, 

651  and  652,  aiot  tken  proceed  as  follows: — "]  And  the  said  A.  B.  as 

to  die  residue  of  the  said  plea  of  the  said  C.  D.  saith  that  he  wad 

not  nor  is  indebted  to  the  said  C.  D.  in  the  said  sum  of  i£— *-,  or 

any  pilrt  thereof,  in  manner  and  form  as  the  said  C.  D,  hath  above  in    • 

that  part  of  his  said  plea  in  tiiat  behalf  alleged,  and  this  he  the  said 

A.  B.  prays  may  be  inquired  of  by  the  country,  &c    And  the  said 

C  D.  doih  the  like,  therefore,  &c«  [Jhvard  of  venire  by  HU  or  origi'  4. 

nal  as  in  Tidd^s  Prac.  Forms,  187, 189.] 

• 
[^Precludi  non,  as  ante,  642,  second  precedent.'] — ^Because  he  saith  St^hite  of  U* 
that  the  said  several  supposed  debts  or  ckuses  of  setoff  in  the  said  ^^^"^t. 
last  plea  mentioned,  did  not  nor  did  any  or  either  of  them  arise  or  off(z). 
accrue  to  the  said  C.  B.  at  any  time  within  six  years  next  before  the 
exhibiting  of  the  bill  of  him  the  said  A.  B.  in  this  suit,  (or  "  the  smng 
outofAe  original  writ  aforesaid!*)  in  manner  and  form  as  the  said 
C.  D.  hath  above  in  his  said  last  plea  in  that  behalf  aUeged.  And  this, 
&c.  [Conclude  wiih  a  verifi/^ation,  as  ante,  643.] 

*[Precludi  mm,  as  ante,  642,  second  prec€ient.]-^Because  he  &ith      [•654} 
that  the  said  C.  D.  at  the  tilme  of  the  commencement  of  the  said  ac-  To  a  pka  of 
tion  of  him  die  said  A.  B.  was  indebted  to  him  the  said  A.  B,  upon  ^^^' 
and  by  virtue  of  each  and  every  of  tiie  said  several  promises  and  un-  dcafendantin. 


(t^)   Aa  to  diis  r€}>licatioB,  ece  1    Stra.  1371.  but  where  there  are  mii^ 
Ettt  369.  tnal  account*  it  wiU  fere  seldom  availa-- 

(>)  This  replication  is  sufRcient,  2    ble,  6  T.  B.  189. 


TO  fiST^Tr.  dertakiiigs  in  the  said  declaratkm  ineBlioiied,  ia  tke  sum  of  40«.  and 

debted  in     upwards,  to  wit,  in  the  said  sum  <rf  £ 1  in  each  and  every 

40«.  (a).        o^  ^^  ^^  respective  counts  of  the  said  declaration  mentioned^ 

in  manner  and  form  as  he  the  said  A.  B.  hath  above  in  his  dedafa- 

t)on  in  that  behalf  complauned  against  the  said  G.  D«  to  wit,  at,  &c. 

aibresaid,  and  this  he  the  said  A*  B.  prays  may  be  ioquired  of  by  the 

country,  &c. 

« 

TO  STATUTE      {^PrecUidi  htm,  as  asfUt  642,  second  jprececfent}— Because  he  aaitk 


ZilXITATIONB. 


^  that  the  said  C.  D*  did  within  six  years  next  before  the  exhibiting  of 
non  assun^dt  the  bill  of  him  the  said  A.  B.  in  this  behalf  undertake  and  promise  in 
infi-asexan^  manner  and  form  as  he  the  said  A.  B.  hath  above  thereof  complained 

not,  tliat  de-  , 

fendant  did   against  him,  to  wit,  at,  &c.  aforesaid^  and  this  he  the  said  A.  B.  prays 
&*^^^n^^'    ""^y  ^  inquired  of  by  the  country,  &c« 

To  plea  of  [Ptedudi  rum.  as  ante,  64%  secotuf  jyreceden^*]}— 'BMause  he  saitb 
%eritinfra\  ^^  ^^  ^^  Several  causes  of  action  in  the  said  declaratiim  meatioB- 
9ex  amun,  ed,  and  each  and  every  of  them,  did  accrue  to  hiia  the  siud  A.  B. 
cause  of  ac-  ^thin  six  years  before  the  exhibiting  of  the  said  bill  of  him  tlie  said 
ilon  did  ac-  A.  B«  (or  "  next  before  the  commeneement  of  this  suit!*  followu^ 
cnie,  c.{c).  ^  language  of  the  plea.)  in  manner  and  form  as  he  the  sai<k  A,  B. 
'  hath  above  complained  against  the  said  C.  D.  to  wit,  at,  &c.  afore- 
said, and  this  he  the  said  A.  B.  prays  may  be  inquired  tf  by  the 

f 

.    [*655]         *[f'reclitdi  non,  as  ante,  642,  second  precedent.'] — ^Because  he  saith  I 

outivithtn     ^^^  within  six  years  next  after  the  said  several  causes  of  action  in 
^  years  (df}.tlie  said  declaration  menfioned  accrued,  and  each  and  every  of     i 
tliem  did  accrue  to  the  saki  A«  B.  to  wit,  <m,  &c.  {here  state  the 
issuiitg  of  the  process  ont  of  K,B:,  C.P.or  Escchequer,  and  the  pro^ 


(a)  See  the  plea,  ante,  496,  and  (</)  See  a  precedent  of  one  writ  is- 
precedents  of  replications,  3  Wentw.  sued,  2  Burr.  951. — 1  Wils.  141. — 3 
Ind.  xYiii.— ^oro.  Dig.  County,  C.  8.  *  Wentw.  203.  id.  Index,  zx.  and  ante, 

(b)  See  the  plea,  ante,  497.  If  tlie  646,  and  of  a  writ  irith  eonHttuauceg, 
^mi  when  the  process  was  issued  be  lil.  £nt  32,— Thomp.  £nt  151. — 3 
material,  it  must  be  replied  specially  T.  R.  662.—^  Wentw.  Ind.  xx.  and 
as  in  the  case  of  a  tender,  ante^  646,  ante,  64^  7,  &c.  When  continued 
7,  '8,  see  the  following  preced^ts,  process  is  pleaded,  the  first  must  be 
and  2  Saund.  1.  n.  1.  63.  d.  e.  So  if  shewn  to  have  been  retusned,  see 
the  infancy  of  the  plaintiff,  &c.  be  ma-  ante,  646, 7.  &c.  and  2  Saundi  63.  d.  e. 
terial,  6  T.  b!  193.--2  Saund.  127.  f.  ff— 7*T.  R.  7.-6  T.  It  617,  and  2 
n.  6.                    .  Bos.  &  Pul.  127.  and  2  Saund.  1.  note 

(c)  S€e  the  note  to  the  laat  preoe-  1.  where  see  the  mode  of  rep^ap  m 
dent  wrii  in  general. 


.<• 


•♦ 
ceeiing9  t&ere«i^  and  the  purpom  for  wkid^  thty  were  ismed,  as  in  to  mvirra 

the  repluathns  to  the  pleas  of  teader,  anie^  646  and  647,  and  then  u^^^^^""* 

praeeed  as  foUaws: — ]  And  the  said  A.  B.  fiirther  saith  that  the 

said  sevend  cauBes  of  action  in  the  Mid  declaration  mentioned,  and 

each  and  every  of  them  did  accrue  to  the  aaid  A.  &  wilhin  fix  yean  ^ 

next  before  the  issuing  of  the  said  firsft-mentioned  precept  {or 

%  irri^,*)  out  of  the  said  court  of  our  said  lord  the  king  here,  in 

manner^nd  form  as  the  said  A.  B.  hath  above  thereof  complained 

against  the  said  C.  D.  And  thb,  &c«  {^Conehde  with  a  terificationt 

as  ante,  643.] 

IPweeludi  non,  as' ante,  642,  second  pneedent.y^Betyaxise  he  SMth  ThatplmnHf 
that  he  the  said  A.  B.  at  the  time  when  the  said  several  causes  of  a^d  the  ac. 
action  in  the  said  declaration  mentioned,  and  each  and  every  of  them  tionwascom- 
,  did  accrue  to  him  the  said  A.  B.  was  in  parts  beyond  the  seas,  to  within  aiz 
«rit,  at,  fce.  and  that  he  the  said  A.  B.  afterwards,  to  wit,  on.  Ice  rcsX^a^r 
turned  from  the  said  parts  beyond  the  seas  into  this  kingdom,  and  («). 
which  said  return^  of  the  said  A.  B.  was  his  first  return  into  this 
kingdom  from  the  said  parts  beyond  the  seas,  after  the  accruing  of 
the  said  causes  of  action,  and  every  of  them  to  the  said  A*  B.  and  that 
the  said  A.  B.  exhibited  his  said  bill  against  the  said  C.  D.  within 
«ix  years  next  after  his  *the  said  A.  B/s  first  return  inti^  this  kingdom      [^^56} 
firom  b^ond  the  seas,  afbsr  the  accruing  of  the  said  several  causes  of 
action  aforesaid,  or  any  of  them  unto  the  said  A.  B.    And  this,  &c.  *  ' 

[^Conclude  with  a  verification,  as  ante,  643.] 

[Preelndi  non,  as  ante,  642,  second  |irec«toi^.]-^Because  he  saith  Thst  deftnd- 
that  the  said  C*  D.  before,  and  at  the  time  when  the  said  sevend  ^^^nd 
causes  of  action  in  the  said  declaration  mentioned,  accrued  to  the  the  actioii 

wd  A.  B.  was  in  parts  beyond  the  seas,  to  wit,  at  — -,  and  *at  ^^" 

he  the  said  C.  D.  afterwards,  to  wit,  on,  &c«  returned  from  the  said  within  ax 
parts  beyond  the  seas  into  this  kingdom ;  which  said  return  of  the  ^>^twn^ 
said  C.  D.  was  his  first  return  into  this  kingdom  from  the  said  parts  (/). 
beyond  the  seas,  after  the  accruing  of  the  said  several  causes  of 


s  « 


(e)  See  the  precedent,^  Wentw.  the  21at  Jac.  1.  c.  16.    See  2  Saund. 

205.    This  replication  is  fvuAded  on  131.  a.  b.    If  the  defendant  were  in 

the  31  Jac.  1.  c.  16.  s.  7.  See  9Saund.  this  kingdom  at  the  time  the  cause  of 

121.  a.  b.    See  the  note  to  the  next  action  accrue^  tlus  replieation  will  be 

precedent  insufficient,  for  when  once  the  statute 

C/)  See  the  precedent,  1  Wentw.  .  of  limitations  begins  to  run,  no  subs^ 

327.  This  replication  IS  iounded  upon  quent  disability  prevents  its  opera- 

the  4th  Ann.  c.  16.  s.  19.  and  not  on  tion,  1  Wils.  134.— 4  T.  R.  310. 


•  • 

^^v^^'^"  that  he  0(6  mM  4.  B.  ejlMbt 

aaid  aotiw  4iereapiwi  agpinat  the  said  C.  OJ  ifittan  ain  yeuaa 
after  his  tbe^aaid  C.  D/a  >firat  retiim  into  thia  kuigitfiNP,  after  4be 
accruing  af  Ihe  qatdaeveisaiGaaaeaaf  aotioi|,te  wi^  at»  fcc»  aforoaaM- 
Apd  thia»  iuc,  (X^atir/iifiaii  wUk  a  «m/icati«m  of  aiit^  ttS^ 


Other  fepli-  The  atiier  replicatioiia  to  the  atatyiAe  af  liiiiUaiiaiia  may  bet  tbaludie 
statute  of  U-  .dfiNs  or  aGceontB  were  dae  betveea  oMWchaivta,  in  which  cases  th^ 
mitations.  statute  dees  not  affect  the  remedy,  see  the  precedent,  6  T.  ^  193.. — 
£  Saand.  Id4. 127.  n.  b.--S  Wib.  79.;  or  the  plaintiff's  infancy,  2 
SaanfL  ll^rrliitir.  943.;  or  thathe  obtaiiiad  a  jud^ne^t  wfa^pk  vaa 
arrest  or  leTersed,  aad  ^lath^  aiow  saes  wkhtfi  a  year  aftar  siaA 
jBaver^,  &c  2  Sannd*  63*  h*;otr^y  ao  ei^^tor,  ti^t  the  leat|iilQrMaa- 
il^Qced  an  action,  which  abated  hy  His  defiti^  and  thiit  jfhe  pl^ntifo 
aetion  was  cojBiiaeiiced  recently  after  the  dealh,  £  iiVnmd>  64»  ki 
.notef^    1  Wentw«  £57.— 3  Weatw*  £04^  5*  £94. 

1*6^]         *[fT€)DludLnon,  as  atUei  64£,  secanct  precedent]!— Because  be  aaMib, 

BxscuTossy  '^^  ^  ^  Wd  C-  D.  at  the  time  .of  tfae^  exhibiting  of  the  said  bill  af 

That  defends. htm  the  sfdd  A.  B.  wa%  and  fnHn  thance  hithcarto  hath  been,  and  atill 

twC^)!*^^'i^  execa^  of.4he  ^aat  will  and  testasM^  of  the  said  £•  F.  deoeaaed, 

and  halh  adaainbteied  divers  floods  and  chattels,  which  ^ere  of  the 

,aaU  E.  F«  decjBased,  .at  the  time  of  his  death,  as  executor  of  tbe 

last  will  and  testament  of  the  said  £•  F.  to  wit,  at^  &c«  aforesaid. 

And  this  he  the  said  A.  B.  prays  may  be  inquired  of  by  the  coafl- 

try,&c 

Tq  plene  ad-     {Prtdu4i  ngn^  a»  eia^,  64%  ssoanrf  jireoeieiil.}— Because  he^aiih, 
^^^^^^  that  the  aaid  C.  D.  on  the  day  of  exhibiting  the  biU  of  him  the  said 

ant  had  as-    A.  B.  in  this  behalf,  ha4  divers  aaoda  and  chattds  (1)  which  were  of 

sets  (A), 

{g)  See  the  plea,  ante,  499.  and  the  2  Saund.  220.  n.  3.— The  phdntiff.will, 

precedents  of  replications,  1  Wentw.  at  all  events,  if  he  proves  the  debt,  be 

301.--3  Wentw.  211.  and  294.    Bast  entitled  to  take  judgment  of  asaets 

Ent.  322.  b.  quando  acciderint,  though  he  should 

Qi)  As  to  this  replication,  see  Com.  lail  on  the  plea  of  plene  adnunistm- 

Dig.  Pleader,  2  D.  9.    See  the  prece-  vit,  12  East.  232.  If  assets  have  come 

de|its»  2  Saand.  221.    It  is  obsernible  to  ^e  ^^slendant's  hands  smce  the 

that  this  replication  does  not  deny  the  commeacement  of  the  suit,  the  ftct 

words  in  the  plea,  sate,  499.  within  shoiM  be  rep&ed  ^ledall^  (6  T.  R. 

tlie  brackets ;  the  reason  is,  that  those  10.-^  Wentw.  224.)  see  the  foBoar- 

t^ords  aee  supeifluoos  aad  not  the  ma-  ing  precedents.  The  conclunon  to  tke 

tesial  attegation  to  be  tiareised,  see  couafcry  is  sufficient,  1  Lutw.  101. 

' ■ ^ ^ 

(1)  Vide  The  Fe^pk  T*  Iktnlap,  (3  Ji>bm,  M^.  4^. 


-m        m 

the  said  E>  F.  fectiocd,  at  the  time'of  hi8  4€«tiiyt&  tlielianfe  of  him  i4nxMirr 
the  gaid  C.  D.  as  executor  (or  "  admhii^refy^)  as  aftresidd,  to  be  ^^^^^' 
admkistoed,  of  great  valae,  to  wit»  of  the  valoe  of  the  damages  sas- 
tained  by  him  the  said  A.  B.  by  reason  of  the  premises  in  the  said 
declarttioa  mentioned  *,  and  wherewith  tite  said  €•  D»  i»  executsr 
(or  **  oAmmslrater*)  as  aforesaid,  caald  and  fugfat  and  oii|^  ' 

satiaAed  those  damages,  and  this  he  the  said  A.  B.  (irajs  may  be  in- 
quired of  by  the  conntiy,  &c. 

[PreebaU  nun.  oa  anl^  642,  asaomi  pfeeidM«.]--Becau8e  he  saMi  ^^^^^^^^ 
that  tife  said  G.  H.  {th^fint  ea»sc«|orX  in  his  iife-thne,  did  not  folly  |^ne  ad^ii- 
adniiniater  all  and  simnilar  tiie  xoada  *and  chattels  which  wore  of  the  .S^^l 
said  B.  F.  (^  fit$t  iesMoTt)  debeaaed,  at  the  time  of  his  death,  and  an  executor 
whiohama  to  the  hands  ef  hivthesndaH.  i^M^^^^^'^^)^^'^^^; 
aa  aiich  axoietttar  as  aforeaiddy  to  be  administered;  nor  hath  he  the  executors 


said  a  Ik^  A^W»i^,)  tnoctttor  as  aforesaid,  siiiee  ^  dfl«fli  ^^^J^^^ 
the  said  tk»  H.  {i^  jbni  executor,)  deceased,  AiUy  idministerod  all  (t). 
and  singular  the  gsods  and  chattels  which  were  of  the  said  fi.  F. 
(the  first  testator,)  deceased,  at  the  time  of  his  death,  and  which  have 
come  to  the  hands  of  him  the  said  C.  D.  {tke  defendant^  as  execator  ' 
a^  aforesaid,  to  be  administered,  but  that  he  tiie  said  C.  D.  (the  df     . 
fendant^  as  execator  as  aforesaid,  on  the  day  of  exhibiting^of  the  bill 
of  the  said  A.  B.  in  this  behalf,  had  in  his  hands  divers  goods  and 
chattels  which  were  of  the  said  E.  F.  (the  first  iestator,)  deceased,  at 
'  the  time  of  his  death  to  be  adnuidstered,  of  great  value,  to  wit,  of  ^  ^ 

the  valae  of  the  dani^;es  sivtained  by  the  said  A*,  B.  by  rea^n  irf 
the  pramiaes  in  the  said  declaration  mentiimed,  and  wherewith  those 
damages  could^  might,  and  oi^t  to  have  b^en  satisfied,  to  wit,  at^ 
k/t*  ailEiresaid.  And  this  he  the  said  A.  B.  prays  may  be  inquired  of 
by  the  country,  &€.  ' 

[_8ame  as  tiie  precedent,  ante,  657*  to  the  asterisk,  and  Ifc^tt  prch-  The  like  to  a 
ceedasfoUows: — ']  over  and  beyond,  the>  said  goods  and  chattela  19  or^fud*^.^'^ 
tlie  said  first  plea  admitted  to  be  in  tlie  hands  *of  the  said  C.  D.  to  be  meats  out- 
administered,  and  more  than  sufficient  to  satisfy  and  pay  the  monies     ^  ^^' 
due  and  owing  upon  and  by  virtue  of  the  said  writings  obligatory  and 
judgments  in  the  said  first  plea  mentioned,  and  wherewUh,  &c.— 
[^Conclude  fisinthe  precedent  antet  65T,frQm  the  oal^rlsiB:.] 

Wh0a  the  defendant  pleads  that  he  had  ito  assets  at  the  time  of  ^Hiat^fiMtj^ 

exhibiting  the  Wll,  and  in  point  of  fact  he  had  assets  at  th^  time  he  j^^  at  t^. 

« 

(0  Sec  the  fle^  aa^,  500. 


4dS 


baJ  notice  of  tM  actioa,aBd  belore  the  plundff^cclxnd  vodiJj  p^id 
odMT  debte  of  eqoal  v  iniimflr  ^esree,  witiiovt.  a  jodgncnt  knis^ 
^^^  bca  obtMcd  lor  dim,  /m  Cob.  1%  iUBkoe^tnaoii,  C.  2^-D]F«. 
3£.o.  1  P.  Wml  fiSau  5  P.  Ww.  40L  1  T.B.  690.;  tke  pbiatiff 
■ST  rcpiT  the  ioioiiiir  of  tke  wiit,  and  die  sernce  tkoreaf  o»  ^ 
I*6^j  feadut,  and  dttt  Ik  cfam  kwi  mkU,  set  *tike  freotiemU,  3  ITp 
214. 2S9.;  lMitaftUappeaniraaI>Ter.3e.a.aBdCoB.Die..4 
iratioD,  C  SL  dat  ander  the  genefai  plea  of  pfene  adaunktarit*  tlie 
defeadaal  ia  not  at  libotj  to  sbe  ia  etidence  anj  pajment  after 
tioe  of  dbe  plaistf '»  acaoB,  thia  ftpccial  lepiirarioa  aa j  aot  be 


Thftaiter         [Fredmdi  worn,  at  aaie,  &ii,  §geamd prteedtmL]  '  Jki  him  hRaoiliw 
^^(bi^  that  he  exhibited  hb  tali  a  ddssdtaguiist  die  cud  C.a  a 


biu,  and  be.  ao  aforeiaid,  hefetofore;,  that  is  to  atj,  Bpoo,  4c.  and  that  after 

^l^^Ltis  ^^'^"^^'^^%  ^  s^  ^^  •Ad  before  die  tiaie  of  pkariing  thaand 
cune  to  de.  of  die  said  C.  Ol  to  ait,  on,  &c  afiKesaid,  aad  on  dives  otfier  4aj» 
|^^^^,'2).  ^"^  tioMS  between  that  daj  and  the  daj  of  pleading  the  sad  pica. 
dirers  goods  and  chattels  which  were  of  the  aaid  E.  F.  at  the  tiae  of 
ka  deadi,  offbeat  valoe  to  (wit)  of  the  ralae  of  the  aaid  diiai^rw  m. 
the  said  declantioo  aieiitioDed,  came  toand  were  in  the  haad&of  tiie 
aaid  C.  D.  as  eiecutor  as  aforesaid,  to  be  administered,  to  wi^at,  kc 
afiireaajd,  and  wherewith  he  coold  and  au^t,  and  oog^t  to  have  satis- 
fed  the  daaiag^  aforesaid;  and  this  he  the  said  A.  &  k  readj  tn 
fciifj;  wherefore  he  piajs  jadgnwnt.  and  his  damages  afaitiiid.  ta 
ke  levied  of  the  said  goods  and  chattels*  which  were  of  the  said  H  F« 
at  the.  time  of  his  death,  which  have  so  come  to  the  hands  of  the  said 
C.  D.  as  executor  as  aforesaid,  to  be  administered  since  the  eihihitim 
of  the  bill  aforesaid,  &£. 

• 

To  pka  of        [Freeludi  nam,  as  ante^  64£,  »^cojui  frecedentJ] — ^Becaase  he  saith 
^''^^^ .       that  the  said  judgment  in  the  said  first  plea  mentioned  *to  have  been , 
recovered     eeeovered  against  the  said  C.  D.  bj  the  aaid  E  F.  was  had  and  ob- 

they  were     to  defraud  the  said  A.  B.  of  his  debts.    And  die  said  A.  B.  Ibiiher 
fraud  (0-       ^^'  ^^  ^  said  judgment  in  the  said  first  plea  mentioned  to  have 


(*)     See    another    precedent,    3  (/)    See  the  precedents,  1  Ijatw. 

Wentw.  224k  ^-  and  the  opinion  tfaete-  660.--2  Saimd.  49.— As  t»  this  i«pfi- 

in  given,  ^nd  the  obsetvations  of  Ash-  •  cation    in  general,,  see   Com.  Big: 

hurst,  J.  6.  T.  B.  10,  ll.—l  Saund.  Pleader,  2  D.  9.-^  T.  R.  80-    It  is 

336.  a— 2  Saund.  216.  n.  1^—219.  n.  2.  sufficient  to  allege  gcneralljr 

aad  sec  the  form  of  the  judgment,  1  judgment  was  obtsined  w 

Saund.  336.  a.  by  covin,  without  ihewing  the  special 


fir  AMtfBIPftllC  ^f§ 

been  recovered  i^aiiist  IbeeiM  C.  D.  bj  the  said  6.  H.  wn  had  and  mMxtmr  m- 
el»tained  by  ike  fetud  and  eovin  of  the  said  C.  D.  and  wtA  Ua  mteiit     ''^^'*' 
tadeflrattd  the  Said  A.  B.  of  Us  aaki  debt    And  tbb,  &c^CSiNKMb 
uHih  a  verifieaikm,  as  anU,  §43.} 

lPreelu4i  non,  as  ftde,  642,  seemid  pwc«feii*.}— Becaose  he  saith.  To  «  pleaoC 
ihat  tiie  said  B.  F.  in  hia  Kfe-tifne  and  at  the  time  oC  Ua  death  waa^^fj!^^'^' 
indebted  to  the  onud  G.  H.  in  a  mnch  leaa  sam  of  mon^  ikm  theanid  >e^nst  ex- 

sum  of  if -«'^,  t6  witj  in  the  snm  of  ^ onl j,  and  ho  mdre,  t6  bTfinudu. 

wit,  at,  &c.  flfiresaid^  aifd  that  the  said  C.  D.  pesadtMrand  aaiered  lenUy  suffier- 
the  sfud  judgment  in  the  said  plea  mentioned;  to  piaa  a(|;idn«tb|m  the  ment  to^be 
C:  D.  for  mnch  move,  to  wit;  for  the  sum  of  if——*  more  than  obtained 
Ak  and  owin^  from  the  said  B.F.  inlrila  life-tima  andat  thetiaaej^l^^ 
ofMa  death  to  Ihesaid  €K  H.b^  the  fraod  and  oofvin  of  the  said  C.  B.  than  was 
nnd  the  said  G«  iL  in  oito*  to  cover  and  pnate^  the  goods  and  ehat-^"^^  ^'"^ 
teb  irilM  were  of  ^  said  B.  F.  at  the  time  ofNiio  deaths  wUtiiklyid 
or  might  come  to  the  hands  of  the  said  C.  IX  to  be  ndhhinhtared  from 
the  payment  and  discharge  of  the  damages  snstained  by  the  said  A;  B. 
by  reason  of  the  non-pA-fiirmance  of  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  and  to  prevent  the 
said  A.  B.  from  recovering  his  damages  aforesaid.    And  the  said 
A.  K  further  saith,  that  the  said  C.  D.  now  hafth,  and  at  ih^  tknfe 
of  the  commencement  of  this  suit  had  divers  goods  and  chatteb^ 
which  were  of  the  said  B.  F.  deceased,  at  the  time  of  his  deaNli.  in  hia 
hands  to  be  administered,  sufieient  to  sa$sfy  aH  the  money  reidljr 
due  and  owing  from  the  said  E.  F.  at  the  time  of  his  death  to  the 
said  ^.  iL*  and  the  damages  aibresaid,  by  the  judgment  aforesaid,  ilk      [*66i} 
form  aforesaid  recovered,  and  also  the  damages  sustained  by  the  said 
A*  B;by  reason  of  the  non-performance  of  the  said 'Several  protnisea    - 
and  nadertidungs  in  the  said  declaratioil  mentioned,  to  wit,  at,  ifitcn 
aforesaid.    And  4ds,  &c.— {C^lime^^cifc  wUk  a  veriJicatioTii  {n)  aH     - 
ante,  643.] 

[Precludi  non,  as  antet64&,  second  precedent,'] — Because  he  saithTopleaef 
tliat  after  the  making  of  the  said  writing  obligatory  in  the  said  plea  J^SdinlR^ 


matter,  and  that  it  was  by  the  covin  of  dent.  When  any  thing  was  doe  at  the 

the  executor  or  administetor  only,  9  time,  the  judgment  wKs  obtained,  but 

Co.  110.     U  several  judgments   be  it  was  confessed  fraudulently  for  too 

pleaded  the  plaintiff  may  in  his  repli-  large  a  sum,  this  repfication  is  proper, 

cation  answer  one  only,  or  every  judg-  5  T .  R.  8;  %. 

meat  separately,  3  Saund.'  48,  49.— 1  (n)  Qosere  as  to  this  condo^on, 

Stund.  334^  5. 33r.  b.  n.  !2.  SQie  1  Sfaund.  103.  li.  1. 
t«)  See  the  note  to  the  last  prcce- 


MtkAtmn  cxB-meBtioiied,  and  b^ot^  ikne  pleaduig  ttf  iiie  tud  plea»  to  wH,  en*  &c^ 

^t"^     the  said  writiiig  oUigatorj  to  tke  nid  G.  BL  and  di  aseiiej  thereoB 

been  paid,    ^^  ^^  payable  waa  fidly  paid  oC  diacharg^,  and  satiaied,  to  hpak 

andisiisu.    the  aaid  G.  H.  to  %»ii,  at,  &C.  afemaid.    Aiul  the  said  A.  B.  in  fact 

ke^^on  fboi  fciiher  aaid|,  that  notwithstaading  soch  payment  and  dis^mge  <»f 

(<»)•  the  said  vmting  oMigatorj  to  the  said  G.  H.  as  nferesaid,  the  said 

writiqgebl^atorjls  still  kept  en  foot  uncancelled  bj  the  frand  amd 

covin  of  the  said  C.  D.  with  intent  to  drfiand  him  the  said  A»  ]l»  4if 

the  damages  bj  him  aoatained  on  occasion  of  the  pcemiseain  the  sand 

declaration,  mentmoed.    And  this,  tuv— {[6laitcfaufe  wWi  a  rerificm' 

tlon,  as  amU,  643.3 

$iiuliterto       llfHie  defeniaita  futve pleaded  the  general  ieiae  a$  wdltapkne 

w^^and'to    o^hMtistravU,  and  Uu  piaimHffis  not  certaki  of  hnng  Me  U  pr^eve 

pleaof  plenetftne  |ft€  defemUmt  ha»reeeimed  aesetSyhe  eheuUmat  tukeietne  onihe 

▼it  pnjer  of ''^^^  P^  ^  ehot^  reply  as  fMows,  upon-  wkteh  Ike  defettdsmi 

judgment  of  mmolhf  witiidraws  the  general  issuej  or  wUL  h&m  i9  paf  the  coaia  of 

dfoccid^t  ^  tria4  t»  case-U^  plaintiff  (Mains  a  verdut:^^  And  6ie  said  - 

{p\'  A.  B.  as  to  the  said  plea  of  the  said  C.  D.  bjliim  first  above  pleaded, 

and  whereof  he  hath  put  himself  upon  the  coantrj,  doth  the  like. 

And  as  to  the  said  plea  of  the  said  C*  O.  bj  him  lastly  abovo  plead- 

- '  [*6£3]      cd,  tile  said  A.  B.  inasmach  Ha  he  cannot  deny  the  said  several  aUe- 

*         g^tions  of  the  said  C.  D.  in  his  said  last  plea,  prays  judgment,  and 

his  dmna§sa  by  him  anstoined  on  occasion  of  the  not  peiforming  of 

the  said  seYeraUpromisea  and  nndertokings  m  the  said  declandion 

nienti<Hied,  to  be  adjudged  to  him  to  be  levied  of  the  gooda  and  chat<^ 

tels  which  were  of  the  sud  6.  IL  at  tl^  time  of  his  deaths  «ad  irhich^ 

since  the  pleading  of  the  said  second  plea  of  the  said  CD.  have  cone 

{q)  or  which  shidl  hereafter  come,  to  the  hands  of  the  said  C.  Dl  as 

'  executor,  (or  **  cu  odmtnMraior,'')  as  aforesaid,  to  be  adamistered 

.  (grif  Ihe  plea  were  of  bemds,  ^c*  aatstoniiii^,  oad  pkne  adaiMa> 

travit  prBBter^  here  add  the  foUawing  words  "  after  eoHrfffing  the 

monies  due  and  ounng  on  the  said  several  judgments  and  vniiings 

obligatory  in  the  said  plea  last  mentioned.")    But  because  it  is  un-* 

certain  whether  the  said  C.  D.  will  be  convicted  upon  the  said 

issue  above  joined  between  the  parties   aforesaid,  therefore  let 

judgment  be  thereupon  staid  until  the  trial  and  determinatioQ  of 


(«)  See  the  precedent,  3  Wentw.  Dig.  Pleader,  2  D.  9.    Mb  interest  is 

343,  4.  and  otber  morfe  special  forms,  recoverable  on  this  judjpraent,  3  Vea. 

liL  Eot.  5$.— Bro.  Red.  56.— 1  Sannd.  135. 

333  to  336.  and  the  law  and  the  prece-  (9)    See    6  T.  R.    10.— 1  SafUKl. 

dents  referred,  id.  '334.  n.  9.          ^  336.  a. 

ip)   As  to  this  rcplicatioii,  Com^ 


19  BBBT.  S9i 

'  the  said  kmie,  «td  in  oMer  to  try  the  saM  imie  iet  a  jury  come,  JUiAim^  nc- 

»  &G.    [Arar«l  o/  mtjre  ^  M»  er  jmiginal,  «s  ifr  nATs  Forms,     '''^''^ 

\  18r^lS9.] 

AiM|^k«[tett|ieirthe  said  A.  B.  faiagainch  m  ittie  iaid  C*  9^  hath  imt  The  like 
\  denied  the  said  acOim  of  hkn*  the  aafi  A.  B.  nor  hat  ^t  the  said  ^f^q]^"^ 

t  EL  F«  in  his  life-time  did  oadettake  and  promise  in  manner  and  fcrm  ^vhere  the 

as  h^the  said  A.  B.  hath  ahofe  in  that t>ehalf  aHeged,  and  tnaamndi f^'^^""^ 
L-  as  he  the  said  A.  B.  cannot  deny  hnl  that  the  said  C  D.  had  not  any  pleaded. 

^oads  or  cbattab  which  were  of  4he  said  E.  F.  at  the  time  of  his 
death,  in  Uis  hands  tobe  adnrinntered,  in  manner  and  .ibitn  as  the 
aatd  C  D.  hath  afaowi  in  Ma  said  i^lea  in  Itmt  hehalf  alleged,  prays 
jadlgmei^'and  Ms  dhmages  by  hkn  suslaiied,  on  ocoaaion  of  the  not 
performing  <tf  the  said  aevend  promises  and  undertakings  in  the  sdd 
de^matiou  mentioned,  to  be  adjudged  to  him,  to  i>e  leried  of  the 
^  giMsand  ehittflb  wMch  were  ef  the  sud  E.  F.  at  the  time  of  his 
death,  and  whioh  ainee  the  pleading  of  the  said  seeond  plea  of  the 
said  C.  B.  hatse  come,  or  which  *shall  hereafter  come  to  the  hands  of  [*66J] 
the  said  C.  D*  to  ^  adiniiietered,  (fir  if  ^  plea  wereqf  bonds,  8^c. 
outstandifig  mid  plene  aimdMtfomt  prceter,  here  add  fhef&Bounng 
words'^*' after  soH^jfing  tife  monies  due  and  owing  on  the  said 
several  judgments  and  writings  obligatory  in  the  saHdJaatfteameinr 
turned/^  -Therefore  it  is  c<NHidered  that  the  said  A.  B.  do  recover 
against  the  said  C.  D«  his  damage^  by  him  suetained  on  occasion  ob 
the  premises,  to  be  levied  in  ibrm  aforesaid^  Ib^  because  it  is  an- 
known  to  the  court  of  our  said  lord  die  king  now  here,  what  damages 
the  said  A«  B*  haA  sustained  by  means  of  the  premises,  the  sherifi*is 
^  commanded,  &c  [J^ffardofinqldryasusilalineaseofajudgmeinit 
hy  na^ieit,  see  TUhfs  Folrms,  fm.^ 


*MEFLICJiTi^jm'lJtDEMT  *  f664] 

[IVie  common  similiter  in  debt,  to  a  plea  concluding  tothecoun-   Mi  aoims, 
try,  is  the  same  as  in  the  precedent  in  assmnpsitf  awte,  641.    When       ^^' 
the  replicatUm  emiebides  with  a  veHfLeatian  olAerwise  than  of  matter.  cb^mwlSi^ 
of  records  the  form  is  as  follows: — ^J  And  this  he  the  said  A,  B.  is  *  ^«nfi^ 
ready  to  verify,  whereftre  he  prays  judgment  and  lus  debt  aforesaid,    . 
together  with  his  damages  by  him  sustained  on  occasion  of  the  de- 
tention tliereof  to  be  adjudged  to  him,  &c.  - 

V 

[Preeludi  turn,  as  ante,  64S,  second  precedent."] — Because  he  saith  To  ^ea  that 
that  tlie  said  writing  cbHgatoryin  the  sakf  declaration  mentioned,  ^^'^^y^*'* 


50S  BBIUCATJ^KS 

,  ■  s 

w  BosTBs,  was  obtfttoed  fairly  and  honertlj  by  him-llie  said  A.  B«  «nd  n«t  bf 

f^\    .  I^un  the  said  A.  B.  and  oth«re  i&  coUaaion  witii  him,  by  fimtid»  covin, 

.  ^"dutylb^^^r  misrepi^^ntatiOB,  in  mamier  and  fortki  as  the  said  C.  a  hatii  in 

'  tained  (a),     his  Mid  piea  by  hni  lastly  above  pleaded,  alleged,  and  this  he  ^e  said 

A.B.pra7»Ba7beii^«niofb7<liec<»ati7.li>e.  *    , 

To  plea  that     iPrecludi  lum^  as  onle,  642,  second  fireeed^]^-^Becaiiae  hth  nitfc 

^nedby ^  ' ^^^  ^  ^^  ^*  ^*  ^  ^^  ^^'^^  ^^  ^^^  "^^ ^'^  leialed,  saad  an  im 
nieDaces,  act  and  deed  deUvemd  to  Ae  said  A*  B.  the  said -writing  oMigafoiy 
tfrt^^"^'  in  tile  said  declant^n  men««»«d,  and  not  by i^aimi  orin  co^e. 
executedit  quenoe  of  the  said  suppoMd  menaces  or  tiweats  in -the  sud  second 
fiesL  mentionjed,  or  in  fear  or  ^pprehensioa  thetaof,  in  maiiBer 


fum  as  the  jaid  0.  D.  hath  in  hia  ssmI  secoaM  piea  in  thnt  Mnif 
alleged,  and  this  he  the  said  A.  B.  prays  nay  bo  inquired^  tqr  Ihe 
conntry,  &c  ^      #  *    • 

r 

[«66S]         *[_Preeludi  non,  om  muxU^  64S,  secmi  |iroeeikiit.}-Jfecti»e  he  oailh 

hifa^cyt^t  ^^^  the  said  C.  D.  at  the  time  of  the  making  of  the  said  wntifig  oUi- 

defendant     gatory  in  tiie  said  declaration  pientioned,  was  of  the  Ml  age  of 

wu  of  age    twenty-one  years,  and  not  within  age,  in  manner  and  form  as  he  the 

said  C.  D.  hath  above  in  bis  said  |dea  alleged,  and  this  he  ikt  smA 

A.  B»  prays  may  be  inquired  of  by  the  country,  &c. 


To  plea  of  •-  {JPteclvdi  noft,  as  ante,  64%  second  j^reeedent]— Because  he 
oAer'iUeffal-  **^  *®  *"^  writHig  obligatory  in  the  said  declaration  mentioned, 
ity,  that  the  was  made  by  the  said  C.  D.  for  a  good  and  legal  consideration,  aai 
^ven  u^  not  in  pursuance  of  or  upon  the  said  corrupt  and  uidawfiil  agree- 
a  legal  con-  ment^  or  for  the  purpose  in  the  said  plea  of  the  said  C*  D.  uMitioneJ, 
tract  {(i).       1^  manner  and  form  as  the  said  C.  D.  hath  above  in  his  said  K^eont 

plea  in  that  behalf  alleged,  and  this  he  the  said  A.  B.  prays  may  be 

inquired  of  by  the  country,  Ice. 


(a)  See  the  plea,  ante,  511.  (r/)  See  the  plea,  ante,  514^  andlhe 

{b)  See  the  plea  of  menace,  ante,  precedents,  1  Broim.  Ent.  188.-~2  T. 

512.    The  replications  to  the  other  R.  439.-3  T.  R.  42C.-r7  Wentw.  Ind. 

pleas,  ante,  513,  4^  will  nearly  resem-  628,  629, 630.  Con.  Vfi^,  tit.  Pleader, 

ble  the  above  precedent,  see  the  forms  2  W.  23.    Some  of  the  precedeafs 

in  7  Wentw.  397.  590»  to  596.  and  conclude  with  a  fomud  traverae  and 

Com.  Dig.  Pleader,  2  W.  19,  20.  verification,  but  see  2  T.  R.  439.  and  I. 

(c)  Seethe  plea,  ante,  513,  and  the  Saund.  103.  b.  n.  3.    [And  in  Water. 

pto^deaits,Rast.Ent.l6S.a.  f  Wentw.  man  v.  Haildn,  7  Johnu.  Rep.  383,  a 

577^  8.    Com.  Dig.  Pleader,  2  W.  22.  replicatioo  similar  to  the  above  prece- 

and  the  replications  in  aasuinpnt,  ante,  dent  was  adfndged  good.] 
645  to  651. 


'  I 


IN  DSST*  f  0S 

{SmiUkrto  gemral  tMiie^  m  cm^,  641.   JBepftc«tion  to  fka<4  «*  wRum^ 
Under  m  foU^WB:-^']  Ancb^  saU  A.  B.  as  te  tkt  uid  pU^of  tbe^^ ^^{^ ^ 
cMttd  C.  IX.bf  Ufli  above  plaaded,  aa  to  4iiia  mH aiifia of  fg-— —^ resii' tenderer. 
due  of  the  said  sum  of  jg         above  danaadad^Milk  that  hei^io  said 
A.  K  oagh^  not*  bf  soaoan  of  any  thing  bf  tb^  said  C»  D«  in  that  plea 
aBaijad,  to  bo  barred  fnaMMvinigaiHi  mawitabBBg  hb  aforeaaU  action 
wpiont  the  said  C.  D.  to  raaover  dottogia^'bf  reason  of  the  noo* 
ff^iMiJil  of  vAho  8aid  wma  of  ^-"-^^  bocanae  he  aaitb,  tfaad,  &ew-«* 
j^JTere  staU  Ike  fnffject  maUer  ^fkerefUcaitumi  OBwtke  prtcwdiMi 
in  msmmfsU,  M$iBi  %^.$o  6^1^  vtk^  the  tronb  "  i^ter  £A«  soU 
cmnuB  of  flfc^jftt  4pi  tto'  jmd  Aaiangiioa  TwgilWomA  MeruMl  to  i^ 

Mjil  .a,  A.  aa  to  tjbo  Md  aMm  o/  ^g f  "mOmd  of  tibe  irorda     [*666] 

^p§U»  Unftwutking  cftke  mM promises  and imdertakings  in  Ae  ssAd 
dsolmmtion  mentumsd/*  a$d  tiun.  concfaida  as  follows: — ^]  And  tbia  / 

he  Ae  aaid  A.  Bl  ia  loady  to  veitff^  wborefero  he  prajsjad^neiity 
psmitim4tmaigSA,by T9ama  ot  the  non-payipaent  of  the  aaid  aumoC 
W.l»e  ad|pidged  to  biiD»  &c. 


^*»» 


The  replication. to  a  |^ea  of  aet-oiF  to  debt  o|i  «mple  contract, To  aulea of 
M^ien  it  conclodea  to  tfaeeounlryy  is  jireciselj  suonilar  to  thai  in  aa- "^  »  ' 
aumpsit,  ante,  653,  tbc,  3Vhere  the  set-off  is^  to  debt  on  bond,  the 
roplication  qmij  either  deny  the  8ttl»|ect  nuktter  of  the  dofeBiaiit^ 
ssi^S,  OF  sOiBgt  that  more  waa4oe  on  tfie  defendaa^a  boad  flian  the 
sum  mentioned  in  the  plea*  aee  3  T*  R*  65.  If  the  repHcatioa  eoA- 
chide  with  a  verification,  anphaoan^Mttiaii  wHt^bo  aa  ante,  664. 


'    And  beciaiiae  the  aaid  A.  Rdolh  not  deny  the  aaid  plea  of  the  said  To  parol  de. 
CL  D.  batb  admita  the  aame  to>e  trac^  therefore  lot  the  plea  of  H^^i^'J'''' 
said  A*'& and  all  procoedivgp  tfa^ra^n,  be  staid  itntii  the  full  age  of  pl^^ (?) 
die  aaid  Cw  D.  &c 

[^PreebuU  non,  as  ante^^M^  second'precedent.'] — ^Becanse  he  saith  Te  pba of   , 
that  the  aaid  C.  D.  hath,  and  at  the  time  <^f  the  nhilitlng  of  the  said  l^en^oiat^ 
bill  of  Mm  the  said  A.  B.  (or,  if  In  C.  P.  or  by  original,  *«*  t^  Hme  d«^ndant 
of  the  commencement  of  this  suU,*^)  had  sufficient  lands,  tenements;  time  of  com- 

and  hereditaments  by  descent  from  hb  said  father  (or  **  brother!*  ^f^f^^^l}^ 

^  of  smt(^). 

I 

(e)  See  thei>le»,  ante,  516.  and  the  4,  5.    If  the  defendant  had  not  assets 

precedents,   7  Wentw.  577.   580,  9.  at  the  time  of  exhibiting  the  bill,  but 

584.  had  thera  at  the  time  the  writ  issued, 

(/)  8eetheidea,a]iCc^590.and8ee  the  ias^ag  of  tte  wxk  shouU  be  le* 

Bttt.  Bat  360.  362.  plied  specially,  as  ante,  655.  and  under 

(jr)    See  the  plea,  ante,  53(X    2  the  Sd  and  4th  %Villiam  and  Mary,  eb. 

Mod.  Ent  327>  8.  and  7  Wentw.  608,  14.  if  the  heir  plead  rien  per  descent. 


•04 


B£mCAT|*KS 


ike. 


4^  Mce&rdmg  to  ik€  fiKt,)  m  fee  sunple,  wbcmritk  the  Mid  C.  D. 
co«M  aad  mIgHt  and  oiq^  to  Ittve  Mtisied  Ae  «Hd  ddbi^  the  8^ 
A.  &  above  dcMMdcd,  and  this  he  die  ttid  A.  B.  frays  Httybe  ia- 
qwed  af  b J  dK  eowiiij^  &C. 


second  pp«Md«t.3—Becaa8e, 


Topl^  *[!'««*««  "«!,«  «d«,  ft 
lien  per  de-  log  to  the  fom  of  the-  stabite  in  sack  case  iMde  and  fiiwidtd^  lie 
^^  aaididiatihe8aidC.B.  alWdiedeadiof  dNraaidB.*.  ln%«dfaBr, 
hadameiM     and  before  the  di^  of  dMBiiuii^4he  origkod  writ  of  ^  A.  B. 

1;^^    ^^thiaitbesaU  C.D.liidnabeWf,toml,OB»lu:.haddive» 
ment  of  the  bmds  and  tefittentD  by  descent  4tQm  bia  father^  to  wit,  at^  &c. 
"^(^>-        albreaakL    And  dno,  ko^Cmelmde  mUk  «  ffenfieaiiom, 
664.]  (S) 


Toiriea«r        [IV^Mi  noR,  ag mU, 64Si,  second prteedma.y--Jhcmat  he  aailk 
^;f^^diat  the  said  C.  D.did  not  imy  to  him  the  aaU  A.  B. 
denying^  the  jg       ^  in  the  §aid  condition'  n^itioned,  with  lawfid  istereot  fer  Urn 
payments  (f)'^^^^^^^  in  BMBner  aAA  form  as  the  said  C  D.  hath  above  a 


plea  in  that  behalf  alleged,  and  this  he  the  aaid  A.  &  |in^a  mmj  be 
inqnirad  of  by  Ihe  coantry,  &c. 


Topleathm     [Preeted I  nan,  M  «filf ,  64%  second  jpr^eedentj—Becansa  he  snith 

(ionituiaag    ^^  *  menmrial  of  the  said  writini^  oBligatoiy  ni  the  «ud  drfaratioii 

the  nameft  of  mentioned,  iras  within  twenty  da^  of  ittie  eieeation  thneo^  to  wtt, 

wasenroOed,  *>>»  ^  dnly  ^nnOed  in  tile  Higb^Ctnit  of  Chancery,  (the  said  cooit 

^ttug^out    then  and  still  being  hoMen  at  Westminster  in  die  oannty^ Middle- 

rial,  &c.  (Ar).  B^^J  ID  pursuance  of  the  statute  in  that  case  made  and  povided,  and 

which  said  memorial  is  as  follows,  to  wit,  (Asre  eoff  tfto  msawrinf 

f}erlmtim;)  as  by  the  said  memorial  now  renuuning'daly  enroUad  in 

the  said  Hii^  Court  of  C9nnoety  at  ^Westminster  aforesaM,  nme 

fiiDy  appears;  and  the  smd  A.  B»  finrther  saith  that  die  said  memo- 


the  phtntitr  may  reply  thithe  hadas-  nohy  bond,  see  fim%  d  Kew  iiep. 

seta  Jsetweea  the  death  of  bis  ances-  S6S. 

tor,  and  before  the  commencement  of  (k)  See  the  pka,  ante,  522,  3.  and 

the  suit  as  in  the  nejt  precedent,  see  tlie  replication  in  4  T.  R  585. — 2  Hen. 

Bac.  Ab.  Heir  and  Ance8t«r,  F.  Bla.  281.    This  concluded  with  a  vc- 

(h)  See  the  precedent,  5  Wentw.  rification»  by  the  record,  but  other 

373.  aad  the  note  to  the  last  prcce-  MS.  precedents  conclude  with  a  veri- 

dent,  5  Mod.  123,  3.  fication  and  prayer  of  judgment. 

(i)  See  the  pleas,  521%  ^     To  an- 


'  (2)  As  to  this  conclusion,  nde  Laka^h  &  wifty.  Cantine  &  othen,  13  Min». 
B^.  272. 


1  -  - 


HI  MM*  fOf 

jM  did  My  Q0gi&  the  d^ef  the  idMitk  md  ihe  ycM  whea  tktt  «r  bonds, 
«lid  writiiif  dMigfttory  IB  te  said  decUnttion  mcbtened  )mn  dste,       ^^ 
and  ihe  samts  «C  «U  the  partieap  *suid  Cn-  wkua  any-  of  titeaa  #e»a      [*688i 
trosteea  ajOd  of  all  the- witneiaaa,  and  dad.tndy  a«t  fiirth  tb«  ananal 
anna  or  a^fma  ta  ka  paid,  andlba  name  of  the  penon  aiad  panons  frr 
ivkoaa  life  or  livoa  the  0aid4umrt^  was  gnaited,  and  die  coBsiden^ 
timi  and  conoMhiniions  of  gmtfag  tike  saaM  in  manner  atid  fomiiaa 
ii^nnd^  tlm  aUMe  in  that  caae  aaade  and  paonded  is  repaired;  aa 
by  the  aaid  «urolnien4  af .  the  aaid  memorii*  tfaining  of  reaard  in 
the  said  Caart  of  Chajaiaiy  at  WeatoMiflter  afnaaanid  nace  fully  ap* 
paar»>  and  this  he  th«  said  A.  8»  ia  ready  ta  mmi$  ^-^  <^  i^ 
jaaai,  «ihen»  where,  and  in  sach  BMnner.aAjttiecanit  here  shall  order 
anddtrect 


yPmdmdi  nmk  a$  mte,  ftie»*  sawnd  j^sesdcntJ—Becauae  h^  saith  To  plea  that 
ihaittfaeaii4&l.  and&II.  tiie  said aiMmto^  in  the  said  cufida^^^^e, 
tim afttMiaai  writing oUlptery mentioned, alter  tha aaakingof  Has s^^*® 
said  wrilinf  otdigatory  and  vithi»  the  time  limitad  and  appointed  fcgr  bre«ches  (0*. 
the  saideoBiMinB.liN:  Iha  making  of  their  award  rf.and  concerning 
the  premiaaa^  that  ia  -to  any,,^on,  Itc  i^  &iv  ufaaarid,  haYingjhdiifui     * 
npan  thaaMMdvea*  tha  hnrtben  of  the  said  aibitramen^did  in  ike  man- 
ner fliaka  thaia4ward  4it  writing  under  their  hands  of  and^cpnceming' 
the  pBMWisa in  theaaid  conjiion  njwnlianed,  and  thereby ceferr^ 
tMtamhy  thejMid  A.  B.  and  C.  Dl  ready  to.be  delivered  to  the  said 
partiaa  in  diihiance,  or  auah  <rf- th/eayaa  abenid  reiptiie  the  same^  hy 
whkh  aaUl  BMBsd  they  the  said  ELF:  and  Gw  H.  the  arbitrators  4tfore» 
said,  did  then'  and  there  ewaadand  order,  &c.-  ikgte  Ht  forth  Jiie 
mhak  mmrd  verbatim  in  Ae  past  Utm)  (m)'    Of  ial#b  said  award 
thenasd CD.  afterwarda»  to  mi^m  ^  wd.  &c. a4 &c-  aibresiud 
had  notiae.    Nevertheless  the  said  A»  B»  a  &ct  saith  that  the  said  BreMhes  of 
K:.D.dadnot»iu^  {here  sMa £Aa  <f #iHi^pr« iftraeah  of  Ae  mmrd^^'"''^ 


aeeotdimg  to  Ae  fmcts  of  tfca|iimiiaiwi  ccm^  and  which  nuiff  be  m  [*^^] 
In  the  dechnafian,  ante,  190,  and  if  Aer€  Aona  beem  severd^breach^ 
qf  the  awmd,  eiate  Ae  see&nd  Of  oAer  bm&ch  a$  feUmmi-^)  Ami 
tor  assigning  a  further  breaah  of  the  smd  award,  acooi'ding  to  tha  - 


(0  See  the  plea,  ante,  S24.  and  the  ed,  ^1  £aa#  198.-1   Salk.  723.-<-3 

precedenta  of  Teplication  i>f  an  award  aaund.  62.  b.  it  5. 

U)d  breech,  1  Saund.  165,  166.— 3  (n)  A  breaah  must  bo  ■totedtht»m;h 

SnaiML  184,  185.-3  Wik.    267.— 7  the  deieiidaiit  pleaded  no  award,  and 

Wontw.  SST  to  530.  and.  .of  an  umpii^  could  not  txavene  the  breach,  thUii 

age,  1  Saiind.  63.  an  siwnailpns  case,  %  Saund,  Vtf.  n,  1. 

(m)  The «A0fe award  milt  1^  attt-  a*4.317. 

VoL.IL  3S 


»0« 

Mr  Boa«  frim  ef-die  statute  ui  4hat  omm  made  «]iii  prwided  (^X  t^  M^id  A.  B. 
^'       ki  fiiGtl«rtfaer  asitli  tbftt^  %.  ^f^fe  «M$  Uk  (otimt  Imaack  and  earn- 
*    diiiim  JkMame:^  Audi  M&h%  ike  &aA'  A*  Ik  i^^ 

iriMrefere  h%  pnt^  judgtoent  tund  Wittebt  i^tt«Mi€l«  t^nttkoT'wMi 
hit  jftinfBt  AjrwMwn  of  «ie  diMitm  tlieiMCt»  lie  JM^Mdgedte 

To  plea  of  -  [Fredmii  tum^m  mmi,  64%  «M»iMl|M«0iiiM.>-^BuKiis64t  Mtttb 
^todibt  «b«l«irfiiid  &Bi«i  biU  or  Mrety.ftr'Ae^id  B;i^  Mim  tte 
on  baU  bond,  f%tiini  of  thift  said'^tit  in  tha  mM  dtn^telMMli  mentionci,  nd  on 
was  duly  ex.  ^  ^"T  ^  Aii  datt  «C4lie  ttht  wiith^oNigalorj^  Id  wit,*oi^  he  U, 
eciitedc^).  he  fioreaaid,  aeaicd-,  mmk  as  his  act  and  deed  deKvarai 


wntiiig  obligatoiy  in  the  aaid  decliyatiaK  mentioned,  and  li^ 
and  iHvn  as  the  said  A.  B.  halb  in  his  saM  declaration  alleged,  aad 
not  after  the  retarn  of  Ihe'flaid^Nrit^  thie  sai4  decl^ 
'    ed,  tn  manner  and  fwMWaatfce  said€.  ••  halliabofete^iraaid  flaa 
idk^  aad^lhia  be  the  said  A.  B.  prarftf%aj4ie  iiiq#wd  of  bfihit 
cauBtqr,  fcc  ^      .  »         .     •      . 

To|)leaof       ^fm$bdi tarn,  im'knte,S4S^  aemid nr^MeiH^]    ttacaitie  he saMi 
"^1^^^^^  K  F.  in  the  aaid  cmMUmi  msaUbmuA,  at  *m  ikm  «£ 

«n bastard/  BM^ung  Afralid  writing  otrfigatory  iwa  preg;ift«iiwthr-»^ai  i  trts  iMd, 
^^^yihtvmt  Mie  aaid  «C.  D.  waa  the  i^pated  fitthar,  and  »■>■  4m  tiie 


[•670] 

tliat  the  pa.  aaid  B.  F.  afte  <ite  makiog  of  di^aaid  writing  aWigatoiy,  aawi  iiiiwc 
^d^-  4lM&t:o|Bnieips^ne«t  o^'^ia  atfl^to  wit^onv  te.  at,  »c.  jfrnisii  wa 
fled(^).       delivered  of  die  arid  childrw^o  waa  Uma  and  diena  haSMi  haatad,  ki 


the  said  pariah  of --^^' — ^waA  thalr  naMie^theaaidCiB.  nsrany  fMr- 
aan  on  li^  beWf»  ^  a  Aong  spaae  off  tiaM  after  the  birdi  tiC4ha  Md 
child,  to  wit, fMn the-tee of  thasidd  baPth^af  die  said  diUdwtt  the 
ccHunencement  af  this  sai^did  j^vida  aaj  food  or  nourishment  isr 
Ih^-aaid  child  »  by  reaaan^yheieof Ihe  iiihnlntanta  aad  parishioners  of 

4he  aaU  pariah  of r~,  dMing  die  dme  ainreaaid,^  IM  the  aaid 

aluld  sImM  ^riah  ftr  want  <tf ' neeesaary  food  and  —lure,  were 
fbrqad  aad^  oi^iged  torexpend,and  did  neceaaaril j  expaad  a  lai^^e 


Ca)  11  East  186.                            *  travene    ahd  verificadoa,   but  this 

{p)  See  the  plea,  ante,  526.  and  the  seems  unnecessary,    see   5  Wentv. 

repfication  and  note,  ^  Wentw.  46a.  48%  483.  468.-^1  Ssund.  103.  a.  b. 

and  see  the  jH^aedenti^  1  8aun,d.  1^9.  {q)  See  the  plea  and  notes,  ante, 

18.'-<-7  Wentw.  613,  «14**-€om.  D^.  538.  and  the  preeedenU  of  repfiaa- 

Header,  2  W.  35.    Tho  ease  and  ^  tions,  2  Saund.  83.-^  Wentv.  615, 6. 

TOUT  is  in  general  the  most  material  anil<theassif&aientof  brsaches^anas* 

tKareWB,  I  ^lund.  163.  n.^.  aiost  of  die  198,  9. 

precedents  eoadJude  with  >  fotrasl 


•  * 


-J ^ 


»*  inur«  f09^ 


«  4 


meftt  fev  d^e  Mp  «M14  to  mt,  «!;  Im.  mlbnMiM;  wai  m  the 
A*  Bb  MHh  ■tiiifti.llii  mU  iriMifelwIi  ai4  fwuhiiMiffs.of  Ae 
yepiih  of  ♦^■^.^^-^  iptitiiisi  ite><maified  hy  reawft  ariiKmiifliiMiC 
rf the maintnim—i  •p# l»^|^ w^cSikm mJA ehM,  wiife Ihe lute 
mtent  and  OMftMig^of  the  iiW^owiitiia  rf  Hie  mU  writwg  ^Wtgi^ 
tiry,  -to  int^ig.  aiwMwiA—C^  wfc*^^'  ii>WW»*»  wm^afim^i  as  aartg, 

jMrmUK  turn,  as  mOs,  64i»  secmi  jiiniitoi]    Umbiiiii  hii  9aHb  To  plea  of 
iksit the isM  C. O. dK4 Mt imt ^nwU  welhiil tndy  pay, or  cam^  to ^^MtTSdbit 

Ibaarii  win  of  £ ^utei  tiie  iafeanaT  tfaenwf  en  tibe  4q|e  i^  ^^P^ 

teeeand  ib  the  maanerttKitdk  afed  afipeialed  in  and  I17  the  ^^  !f!^^;.^ 
condition  oMhe  laid  writiag  oMigiMBfy  ao  aandeand  executed  to  Ae^^^hm 
%ttd  &  F«  iieiwioaatd,  iM  eecording  to  the  tiaie  itttanland  jneaiiag  ^^,[jj^l 
«kereeC4ii||wha%Begh«l0d  aMd^ieftied  a»  to  A(»,4a  w^^Mhe^S^^od** 

wheMbf  th4aitt  ^  B.  d|rw<ird8»  i»mtk  (**)• 

ai»  iMgwto  Ae  ad*  E.  F.  ike. aaii  anaa  of 
tberaai;  topiker  wKh  the  u»t»>rf  Meitoiii 
aaltoi'fcaftiiitoMi  tofovght  h^lkr  9ai*L«..F.  againat  hiaft  4he  aaid 
A*  fll  tor  toe  leeaM^thereof, jeinofMitoigia4he  «li^»»to  a  letge  aeea 
of  wenagr,  to  ^  toe  aaaa.  of  ^«*-^,  af  \amMrwmiBj  of  iNM 
Brttato^^nd  tomeby  he  the aaid  A.9.  waa^d  ia  danmijfed  to  tile 
«a»eaafr4«raift4j  t«aiin  and  iiMna  df  the  Ad  iitiMFl^niiied  aUi-  . 
^iifcteid  toe  ciindiitom  Hmmt  immt,2^8Lc  ^fettM.  And  toto. 


- 1 


[Preefccdi  iia%  M  airte,  6iil(  saMRdi>  j9ra8irifiie.]-*Beca^ 
that  th^ariM  B.  r.  r«Min&i  and  citfMlliMd  in  the  aem 
ploy  of  tor«ud  AAaaAch  clerk  aa  in  the  said  fomjpii^iof  toe  bond  eondi- 
aaid  wcMn  ebU^itory  mentieiied,  for  a  long  ^^aci^^^^ts^^'^'f^f^ 
fiMa  H^  mjr  and  year  aftreaaid,  until  and  upon  the  -rf^i^Qf^fx^^^xti^ 
;  A.  D. ;  andthat  during  the>  aaid  time  thit  be  the  Mid^  £,1^^. 


s   ' 


(r)  See  tHe  plea,  aiftm  528.  and  the  eoint  the  ftoin^^nis  aiied,  and  vInt 

'preeedetiti,  I  Saupd.  115i— T  Wentw.  audw  he  waar  obliged  a»  pay  for  inter- 

dl6  tb  (131.  and  on  a  aheailFS  bond,  1  est  ahd  coi£  dbtincti^,  bat  th^  pile- 

Eiist  385.    The  abore  -watf  the  Teplj-  tiff  had  Jadgftnant  on*a  defect  fai  toe 

cation  in  Holmes  ^.  fihodel^  1  Baa.  &  'pIea.«-As  1»  t&s  obj^etioa  see    1 

Pull  631.  and  w|a  tpe<lla%  denMOred  aacrod.  XHT.  n.  5.-- 1  iler.  .'i95.— 2 

.  t0»  because  it  did  not  ^|ilte  in  ^irtsat  V^,  lib  1ft 


008  '  KBlUi^A'f  WKS 

9tk  BoirM»  S.  V.  M  remfliiied  and  cmitiined  mH^  inid  ierrice  and  «m|rfo]f«i«iit 

'  ^A      «  rf<he  aaW  A.  li>  aa  wrtlh  deA  aforwid,^  ^tM^  qB,ttc«aiidoii^4Hiera 

n^v/h?^'  other  dajB  and  tina^  betwean  that  day  and  tile  irid  -*— ^  dnj  af 

^e  hu  not     uju^,  A.  D. s  iD^lfll,  Kt,-te:SaAireaud;4l€  tiie  sold  fi.-F.-8S  fl»ek 

for  («)•  '      ^s^^lc  ^  tibreaaid,  had  and  fecei¥«d  fer  andim the  aco0mit<>f  the  anid 

'A.  B*  dH^ei^  anina'  0f  aiMt'j^  aiftotMitiiig  il^  the  whdte  to  a  large  sm 

-of  fMney,  to  Mit;  th&^«urir«f  3^^-^*^  ^  lawfM  Hwwwqf-of  Great  Bfi- 

[*.^]      tain,  jefthe  aaid^t^  IK  iHiottgh  often  luqui^ildda  «  '"do,  htfdi  Mt 

jet  accounted  foi'  or  paM  the  aante  or  any  pirtlheitrorto  the  said 

*  '  A.  B.bttt  hath  therm  Wholly  CniedaiHlnadedMhaH;  and  tItesaM 

.  of  ^noneyitf  had  aiMM^aeeired  hjr  the  Aid  &  V.  aa  aforeaaUt  b  atill 
wholly  unpidd  and  mMiOed  ta^tho^  saM  A&*1. wntraryila  «lie  (mm 
trnd  eftet  of  the  said  oondMotf  «f  #w  %aid  ^nritkqf  oUigntay,  to  fail, 
mt,'te>  aforesaid.  And  thai,  %s»^€<mMk  wiJQi  a vtrifMUkm.il^ 
iwiwrt^,  664.]  '»    • 

The  like         -  [^SEaaie  aa  f^  faseprecedtftte  to^ie  end  of  tfce^ii  i)(tiuliyii,  otul  ten 
^l^l^^'^'iMa  if^  d^owf  »»^M^«s  /lRoio5.-- ]  And  tor  a*i^i«  n 
(«).  Ififtech  of  the  afid'  conditidn  of  the'aaid  writlB^  olltijfliaiJ» 

to  the  form  of  the  alatute  in  that  caae  made  and  profWed-^«^ 
aaid  A.  B.  aai&  that  tfbar  the  omldng  of  the  aaid  writing  liWgiBNpf, 
and  whtl^  the  naid  E.  IP.  rettiatn^  and  aentitthed?  ift  thfjaaid^w^JLt 
and  employ  of  thfe  aaid  A  &  as  8n6h  olerk  aa  lB^hl«arfdt4»%%  aai, 
4k.  at^  &c.  aforeaaid,  [aMa  tAe  ^eodk  acdof^ia{^4o  th^fg^,  tm^h^mi- 
"MiMfe  m^ft  a  t^eri^a^um,  ea  in  the  last  jmeedent.']  "     *     - 

OH  i^BAsaiy   ^  *£Pree2tidi  non^  as  oMe,  B4St,  eemmi^ premUkt^    iJcaaaelieoatth 

.^'       that  the  aaid  E.  F.  ^d  not  hefore  the  laid  roHl  hectoie  (hie»^l|«e4r«B- 

eviotioa  (y).  P^^>  P^^  ^^^  ^  amove  the  aaid  Ait  fi.  Him  ^ttia  p#aataaton  irf'^lioMH 

ddtadia^  pwmiaea,  or  Aiy  part  thereof  in  Mamer  andibrmaatbeaaad 


%' 


(•)  See  the  plipas  of  performance^  198.    5  Taunt.  386.    14  East'a  Rep. 

ante,  52^  to  532.  and  the  precedents  401.    8  Johns.  Bep.  111.    13  Johns, 

of  teplidatxons  and  the  law,  8  T.  R.  Rep.  216.    4  Johns,  tbef.  ad  ed.*!^l4. 

459,  460.-^  Bos.  &  Pul.  640,  641.--^  n.  a.] 

New.  Rep.  176, 177.— 3f  East.  485.-— 6  (t)  TKs  is  proper,  f  Bfelr.  774.— 

East.  507.— 1  Saund.  ;01.— 3  Sciind.  1  Sound.  101, 169. 

410.^^  Wi]«.  365.-7  Wentw.  1037.  («)  Thisifpficatibiiisgwreiibythe 

«il.     616.— Special    atatomanta    of  stat  IT  01  9  W.  3.  c.  11.  a.  B^^-Sm  1 

baaaches,  1  ^akmd.  5S,  S§.  316.— <)ii  Saand.  58v  n.  1.— 3  Saand.  187.  a.  a.  3. 

.^leiiiPs  bond?  €owp.  571.— i  East  ante;^tl»  3,  3.— tS  Eaift.  1.' 

385.  when  fahSiCy  ceaaea,  2  Tatint.  («)  <lla  13  East  3. 

>75.    tS«e  iirther,  as  ao  aasigiiiag:  (»)    See  tlie  pl^  a^ta,   SA    S 

biaaohes  under  the  statate^  a^te,  1^97,  Saand.  14K»f .    . . 


Hw  said  A.B,  i^js  aajteinquMAif  by  tki  MUilry,  teu 


•  ♦ 


tet  iMtM  «M  A.  lN«i  ii^«6i|||t  or:TMm  «fr^ 

accept  the  »i^  (Mk  t  totMrnl^  <in<liiri  iimJMii  prw^pgi  wU^  ^SSSTt^ 
«e  appgteBMifa^  iji  iMWlfa*  fonn  «Ml(p  iM  €.  B..||ith  in  Us  vene  ofihe 
■tid  pli  *la^iii»»eMf  •llyd;«<i*  Ihittetliftirtil  A.B.  pupitiy  (^>  ^'^^'^ 
keBMptfHrt:«f  bf«»e«tttif,<icr.  [^^3]    . 

[^pedMU  Kon,  siAte  ••i^wpiiMiif n»|MtwC  >Jleiimie  ke  aaitk  t«  «  ple^  of 


«fttt  tlimii  such  a  i«ci»i'#«ie^^o«BiMiiee,  (ir  ifrnplgmfi^  "^^  ^ 
§k^  ^twmtiifs*)  TtamwHag  m  tWb  flaidc?*^  ef  Mr  md  leiA4lfc  Will;  Mme  oeiat 
bdbi«  the  Hug  himM««(iiih^  A  JP.  "of  *»  jfendk  oforMi^'') as te  ^^(^y 
ilie  Mjd  A«  WMi  «Ptw«^  III  Usmid  dcidM^^ 
fft);  and  thitf  tietheiaid  dLAi^  ready  to  verify kytWeaUnM^d, 
ivhen,  wherts,  and  misodi  maniier  as  itf9t€0Ut  iMMMhaR  direct  and 
■  iiiiiliilil  h< pi nya  iifA%e  mid  reeord-  my  be  li^peetecNaii^aiiii     ^,  ^ 
Hf  <lainM'iuaii  fairo,  and  biwmaiie  the  tiadeiliii  ye  no»y>l?adviini 
idil*jirtgmiiit  lw|iwu  ^  «Bd  upon  the  premises,  a  day.i^^therefigte 
gKwte  the  pttrtfaw  eftteaaid,  before .eoraaid  lord  tiUI  )|Bg  tt  WUU 
inkM0r,M^->-^^->  te  hiar  thejed^eai  of  tfie  aaidceurb-ther^iiii, 
iMMliaft  the  aaid  cottri  of  our  said  lif*  the  kb^^Boir  hflPe»ate  aot|vrit 
advised  thereof,  Ice*  •  -  .^ 

-    ..  •  *  '    *       » 

'{AMMi  MM^  aiA0WMfi^«mMii(  jnweiliiti.}— Bedanse  he  a«Mk  The  like  iu 
itMmmiA  oush  ieemd  ei^lhHwd  recognizance,  (or  ifajudgfiim.  l^'f^  -^ 
*n«eover9»»)  ^mwiinj  hi  the  MiM  court  e#<»r  ttdd^Iocd  the  kii«.be^  . 

<*re  the  Ui«'tilMetf  <er  C^  ikeSmfik  i^optseii")  ae  Vnhii.ipH 
A.  B.  hatfi  abo«»k^Ma  said  declMatien  a»4b«t  behalC  aUepd;  and 
tMa  he4h»«M  A.  K  i»  rettlf  to  Te4|r  bgr  the  said  reeorf,ji»^ 
peaja  that^te  aaid  vecotilHnay  be  seen  rad  inspected  bg^l%e  coart 
\;  and  beoanse  the  said  A.  B.  hath  bot  the  sAi  i^or9oew  nSaaif 
eeurt,  he  is  commiiaaded  to  have  the.  same  here,  on,  &c«'(or  by 


•« 


(i)  8ee  the  plea,  sn^  534.  ^«|er  to  tbe^crm  and  «ll»  fee  Tidd's 

(a)  8eeth«ptem.uite,5S6.  wdthe  FormB,  !}0Q.— 1  Saund^  92,  93.  femt 

'  piecedeols  o^Mpftcatio]i%  7  Weatw.  elhcn  do  aot,  aee  2  Itfch.  C.  P.  21&^ 

68.-^3  Rich.  €.  P.  dl8.—l  teifid.  92,  7Wei«ir.€a. 

d3.    Tida's  Fotmib  fiOQ.    Own.  Di|r.  (c)  9ee  tiue  preopdli^,  r  Wentvi-. 

Pldider,  2  W.  13.  M4^1  baand  9?,  3.    Tid(|>i  ^ms, 

J^^}  Some  «f  tbe  praaeAente  here  200.                             •    .      .  T 


**''^  '  the 9Mne4Uj isgiim tutlM^ aaidia D.liie^lB. 


;^^^    tot  h»  thft.tt#  Ah&  rftir^he  rgwreiy  of  JtMtod^  ■% i  affiat 

(d).  pnr  (if  thii THii|ii  nf  wi  iiiiil  liiil  llnliPBiiHUil  ■ml  | iiii 

■iid  6tmi  tfawtand  ftiU  bei|igholdMafc.TliHtiiiirtf r,  imikm  fwunty 
rf  MMdlwti  afofjaajij  a  cerismL  writ  <4oMMiii  brd  the  teig  €»lled 

BfJHiwiitii1<»tb»ghffiffof ^ii«iiif4hecimmtyi%«ilikhte 

vemw^iaitiMi  iud  mlBm-j^ffmA  tfa%  wd  & F.  was  laiid^kf. wUck 
apUamtaar  taid  iMfd^Ni  l«gciMipiidAd|li%aaid  ahegf  ag  ip 
ilntheslimUd.taU  toaitf  & F. if  he  fltaxd^^ 
«|ck,  aad  hba  arfbtf  keep«  so  that  he  ii|»ght.4u4(e  hia  body  baiore  enr 
said  k>rd  the  Idpg^  at  Waftwiinstery  on   ■  ^       ■»  ta  satisfy  the  said 
JL  fi.  if — -^  for  his.  dsnsgss,  which  he*  had  twrfaimitj  as  mtH  ^ 
mm&a  of  the  oo^poj^vmhig  certam  ppamkes  and  inrlartnlrimi  His» 
Isid  J  made  ta  the  said  A.  B.  h7  the  ssM  E,  F*  aa  te  hia 
€haigesi)j.himraboathia8tti4tii  that  behalf  aa 
asidt B.F.jwaa oavwtsd,  aaappefrad  .to  oar  aaid. iaid  >lka  iH^f  af 
aicyMd,  and  tot  ikmmA  shettf  Aaald  hasa  theie  toi  wail.  WOiA 
•    laid  writ  aftaraatds  aad  bafore  the  said  reton  thitaal^  to  mt^-aii, 
^.  at,  &C.  aforesiddy  wasd^lasrad  by  to «ud  A,  B,ta    ■<■      »Esq. 
jwho  then  and  theve,  and  firen  ai|dth»iaaftrth»  iiaM»ppi  nJUai^d  ifci 
to  return  of  the  said  writ,  was  tootftf--^  - 


catad  io  dueform  of  kan  Atwhlahda^ia  wti ap» Ac* |to  rgjpt 
'«liyi^4Aaiarir)  befaaa  our  saiA  tosd  tojOmat  WatflqNPiter,  caw 
^e  said  A.  B.  in  his  «im  psof^  persaa^  vn^^  sheiii^  to  wl^ 
«**-t-^  Esq^  on  tot  day  f<p^liMRiad  to  toaaidcausi  af  aia  aaid  lard 


to  ktm^  at  Westminstaaaforesaid,  oa  to  said  fMtp  -tot  to  aaid 
CBl  was  not  toad  in  his  bhitiwi^  (8)    As  byto  «aii  wrii^ 
ca{Ha8  ad  satisfaciinduni»aiid  the  retnm^thereaf  dafy  atta^  aaidsa 
i*67S]      BUtining  af  cecovdy  in  the  said  court  of*  our  said  lord  to  "inking,  betoe 
the  king  hims^  bmob  fiitly  appeaia.  Aad  tMbto  to  aaid  A.4.  Is  saady 

(</)  See  the  plea,  ante,  536.  and  the  precedents  of  replications,  7  Wentw, 
6§.andlBd.6ai.    Clift  W8. 


••  * 


(^  As  to'*'die  necessity  of  an  actual  issuli)^  and  return  of  t^  %ti.  sa,;see  3 
Johns.  Mep.SU.''  .    .      -. 


911 


•fbnsMd,  together  wUhhia  dMu^ea  by4im  MHtMB«l.  m  occaMn  of  "^^ 
the  detiAui^  «MfMi  to  Wa^adp*  to  IriB.  iK>  («) 


•t ^i»p  <im  wtiiijirfthB mu. -i  iiiMiaiiiimiii  mMhM. P. .!?r:.'!.\ k. 


thrt «Aer  the  iwiiijirf.thB  wiAj>i»— tiiu>ii>  tb- M/tHM.  F.  wnneipd b«. 

K>re  return 


(Mhalf,  (m*  i»  A  g.-atg>ii»ifc»«iuiiiiwiiimw»  ii/tMi  AiiP).  tiMvMl^^f  ou 


w  Ae  i-^ — 4^i«f  <*M-v{a  lhe47^-7Mrof4he  rtigviofvarlMMM  «»•  um  re- 
Mwkiii»iwtlieflliiMkwedaad|imec«Mi4io.  <<ie>«e'««-«»  ^^  . 
aitiiqr  ^  Me  c«.  M  awl  tkt  itwyr rrtwm  of  MWest  toilnim,  omI  prindpU  ' 


And  the  «iid  A.  B.  fiuthtr  aaitfa.  tiMt  te  mU  B.  9.  at  4lMf1i«»or 
tiw  iMviiif  «f  the  eai4«lrittf  qs^as  ad  eatirfwiieiilil»i»  Mid  M  the 
letua  tiMMf  was  iMJp^to  wi^  at  Wi  jliiiaiitil  aforaaaid.  k  4ka 


WA  <]• 


i«^««**»T«  «*t  ,::ss; 


[A>«riMii  USUI  «»*«iilr,  649,  memul  pnetimtky^Becanw  he  MM  To  plea  of 
ikA-ikm^Mmit^  latiin  in tiie<»ftU  seMri  fin mtetkaied,  m$^^^ 
g«ed  en^  atid  Hie  siMNide  of  the  Bttd  eo«rt  md  rcMvery  in  that  ph»  court,  that  it 
Uitutf>—I,  wemhag  mai  obtained  hy  faHgtani  cofbi,  ^^ntrCrj  t»  ^y^^So^j^ 
of  ttte:  etatnte  itt*siieh  case  tami^  and  protided.    And  'Ai^g 

wUkFU  IWf^^lSllf iONy'M  A^,  064.]) 


9 


*  [JVgcfudlKieji,  fl#  ^mi^  €4H  setsmi  jwlgc«feitf>3^Becanae  »6  uUk,  To  jrf^  of 
that  the  end  judgment  of  coflMbtkm  m  Hit  iaid  *plea  to  Hie  said  ftrat^'t^^ 
count  of  Hte  aaM  dMKntion  mentaoned,  was  had  and  obtaine*1i77i«w»'tbat 
A  and  oovtai.    kbA  Ihift,  ttc.    [Cbneiiid^  wiik  a  vcijfimi^n;  as  ^]|[S  "i^ 
6645    ^  r        fraud(*). 


'  .|«^naaai^PcalloBn«|feooiioliide- withaToitt^ 

ilithaVerification,S^T.  K.5316..  ^    (t)  tee  ^  plM,  ante,  540.  and  4e 

(/)  See  the  plea,  ante*  536.  and  precedeati^  7  Wentv.  fiyi  683.  snd4 

tiie   prccedeata   of    repScatiooi,    2  Hen.  7.  c.  20.  Bac.  Ab.  Actional  Q^i. 

.J£aat312.   Cfift  OaS.— 7  Wentw.  lad.  tarn.  D. 

631.  (ib)  S^  the  plea,  ante,  541.  and  the 

^<r)  3T«tL57«.  lastnotr. 

ift)  The aaplioatf on  MUconchide 


Hi^  **  .nzxaa^rrmmB 


T 


ceuceCO       U» <jlM^  flaU  A.  B.  t»  him  tbe aaid  C.  a fer^tiittlfttriK^ 

a«d  fEtftMli»idiid  ploQ^  «fl4  '"H*^'^  up,  &q.  (jftwitwarilie  ^e  acts  cmn- 
jMiMtf  of  4tt«fitfteei»s2ar«Moii.)    And  this  Jie  tlM^wA  A.B.  pnifs  * 
toft  inq«ireil  of  by  the  eontrj,  &c. 


»* 


other  teySx'      Aa  Ae*||l«lii  ift  <Hxramtfb  mimi  fiieqH«s%«i9cWle  to  the  cqmhjr. 


catiotis. 


fewr^iecaai  rep)icati<M|g  occur  mftuctice,  aad  it  is  suffimst  te  refcr 
to  the  prae^d'nits  inAeied  in  5  W^w»  Iiid;oa.  to  cxliv* 


"    ^  ■      '    .  .••»>..» 


eondusion     ^  The  coftetttMOtt^  <tf  a  replication  with  a  yei 

^a.verifi.^^^^  iUB  he  tiM  Skid  A.  B.  is  ready  to  vertfj,  wbei«fere  heprajs 

^  jittdgment,  and'-fais  damages  by  him  sastained,  by  r^jUM'^f  the  said 

^Nreadi Qif eovemmt ftenl above a6i^|jatd  tobe  adjod^  H^^mp 

See  the  prcicedenty  3  Wentw.  ^^^  '    « 


) 


t 


'  MEPMCATIQ.N'a  fif^amE. 

Topleaa  jus-  OSimiltfer  toiifce'iieKflm^  jwie,  m  ante,  G}-!.]^— Aa4-  «s.tA.Ae  sM 
'  ^^^JJ^  .  pleas  of  the  said  C.  D,  by  him  secondly  and  tfaudlyakove  •  •  * 
juria  (m).      the  said  A.  B.  saitb,  that  he  by  reason  of  any  thiag  bgr  »tho 

in  those  pleas  abore  alleged,  ought  not  to  be  barred  from  bKviog  and 

fiaintaiiiing his  aforesaid  aottonagainAt  tha  said  C. fi^. k fespect of 

^e  grievances  in  the  ii^tRKlactory  part  of  those  fdfias  OMNitioiied^ 

{•STT}     ^Because  hesaith,  that  &e said  CD.  attheaaBMtn9iewhoi||4w.in4ie 

said  first  and  second  co^ts  mentioi^od,  of  his  own  wroag,  nAnilji^ 

'     .'  .  out  the  cause  by«  htm  fte  said  C.  D.  in  his  said  second  andUlM  pl«vi» 

or  either  of  them  mentioaed,  did  commit  the  saidgrievanoes in  die 

introductory  part  of  those  pleas  mentioned,  in  mannm-  and  form  as 

the  said  A.  B.  l^aih  -iibeve  there<^  complai&ed  against  kim  Ute 

C*  D.  to  wit,  at,  fcc.  aforesaid.  And  this  he  the  aaid^  B. 

•    %e  iB4|inred  of  by  the  country,  &c. 


(Q  See  the  plea,  ante,  544.  and  the  (m)  Eee  tlie  pleap^  aiite»J5i  to  555. 
precedent,  9  Wentw.  24.  See  repK-  ahd  theprcc^Ucntsand-lk^Wy  l-Samd. 
catioQg  de»iuia»  3  Wentw.  433, 4.       244.  n.  7. 


fly 


nJtAs  w  B^  ftflii.  H  vaKBvur.  § ^g 


TjuMft  z^  A|i;*#*  -u^^MfMFLEvmi  r^rsi 


.  ' 


And  the  8Mfl  A.  B^  w-to  the  aaU  pleft  rf  «»*tttd  C.  IX  bj  lii»^ 
•boT^ pleaded,  and  iwtamfhfe  hath  put  UmM 4^in  the  0<NMr7»^f^|^ 
doth  the  Ukew  *i         (i)"*^  ""^ 

t 

And  the  8aid.A»  &  m  to  the  said  mmrj  of  the  aaid  C.  O.  «illi^  t.  Com. 
thaithe«id&B.hjramiiof  anjMBKby  hiiui  in  that  manr^t^^jl! 
a^voaUeged»  ought ,Mt  te.aTow ^ Muag of  ^  said  eg^Ha^  (Mrbwtoui^ 
'^ goads  amd  choMttT^vi  the  said  phMsein^wUiit^  &c.aad  joatif*  Iw. ^^^'^' 
becauaa  ha,aaitfa,  that»  iuh  .         ^ 

A«d  theaaid  A.B.aa  to  the  snd  cepdpuiee  of  tlka  said  C.  D.  3.  The  Bke 
aakh  that  the  «M  IX  D.  bj  leaaon  of  aoy  Aii«  hy  him.in  ii»t^er^' 
eogBnaace  above  allegjri,  ought  not  as  taiyff  ^f  the  aaid  E.  9*  to 
atkaowledga.  the  taking  of  tiifr  said  cattle,  (or  **  g^afk  mid  dM^^ 
Aifa^")  in  the  ,aaid  place  in  whiahjr  &c*  and  jimtdffi  &c.  beeause  he 
aaiib,  that,  te. 

.And  the  said  A.  B.  as  to  the  said  avowry  and  cognizance  of  4.  IV  like 
the  said  a  D.  and  E.  F.  bj^them  first  above  aade.  aaith  that  bj  ^^^^ 
MMeaaof  any- thing  therein  aUteged  the  said.C^D.  in  his  own  right 2«Me. 
•Bght  not  to  avow»  iMid  the  said  E.  F.  as  bailiff  of  the  said  C.  O. 
on|^  net  to  acknowledge,  the  takiag'-of  the  -said  oattie,  goods  and 
AriN^  >B  thssaid  place  in  which,  te.  and  jwtlj,  tf^^  because  he 

And  fiur  a  fiirther  plea  in  this  bdialf  to  the  said  first  avowrj  (^  H.  Ceo^ 
"  ccpnMnce^J  of  the  saidC-D.  tiie  said  A.  &  by  leave  of  the  court  ^^"j;^^ 
hate  fonthis  piiapefe».4rat  had  and  obtftiaed,  aoenrding  Uf  the  form  of  pleain  bar, 
tibs  attttate  in  such  case  made  and  provide^^alth  the  said  Ci  P.  by  ^^""^^^ 
aaaaon*  of  any  tUng  in  his  said  avowry  (or  ^e^gmaumet^)  alligad» 
eof^not  to  aveiw  {or  ^'os  baiUffofthe  saUKF.  ought  not  to  tae^      £««^] 
lauwledgeT)  the  taking  of  the  said  .cattle,  goods,  and  chattels  of  the 
said  Ai  B.  in.the  said  place  in  which,  &c  and  jpMl^,  &c  becaiase  he 
saitb,  ikt^  Ac 

,    t 

And  tUs  he  Ae  said  C.  D.  prays  may  be  inquired  of  by  the  ^aiili-  e.  Con^- 
try,  &c.  «« i^Se 


* 


(«)  «ee  the  (tea,  ani^  ii6. 


514  PLK.it  n  BAMf  ^« 


nr  0E3rnL4i^ 


And  this  he  the  said  A.  B.  is  ready  to  verifr,  wherefore  inasmuch 

7.  Conclii.     as  tiie  said  C.  D.  hath  above  acknowledged  the,  taking  of  the  said  cat- 

vcnficauon.   ^^*  g^ods,  and  chattels  in  the  said  place  in  whicli,  &c.  he  the  said 

A.  B.  prays  judgment  and  his  damages^  bv  reason  of  the  taking  atnd 

unjust! J  detaining  the  same,  to  be  adjudged  to  him,  &c. 

&  The  like  And  this  he  is  ready  to  Terify,  wherefore  inasmuch  as  the  said 
^rco^'^  C.  D.  in  his  own  right  hath  avowed,  and  the  said  E.  F.  as  bailiff  of 
z»nce.  the  said  C.  D.  hath  acknowledged  the  taking  of  the  said  cattle,  goods, 

.  and  chattels,  in  the  said  place  in  which,  ^.  he  tlie  said  A.  B.  prays 
jadgment,  and  his  damages  by  reason  of  the  taking  and  onjustij  de- 
taining thereof,  to  be  adjudged  to  him,  &c. 

Fom  msHT.        {^Commencement  of  plea  in  6fw,  as  ante,  678,  679.]— Because  he 
J^de^s?  aaith  that  the  said  A,  B.  (or  "  £.  K")  did  not  hold  or  enjoy  the  said 
dwelling-house  in  which,  &c.  with  tlie  appurtenances^  as  tenant 
tliereof  to  the  said  C.  D.  (br  *<  the  said  G.  Hf)  under  tlie  said  sup- 
I  ^  posed  demise  thereof,  in  die  said  avowry  {or  "  co^nixemce^)  men- 

tioned, in  manner  and  form  as  the  said  C  D.  hath  above  in  his  said 
avowry  {or  *^  co^nixance^)  in  that  behalf  alleged,  and  this^he  the  said 
A.  B.  prays  may  be  inquired  of  by  the  country  (6),  &c. 

No  retit  in         [Co-nvmencemevM  of  plea  in  bar^  as  ante,  678,  679.'] — Becanse  he 
arrear.      ^    ^^^  ^^  ^^  p^^  ^f  ^^  ^^  supposed  rent,  in  the  said  avowry  (or 

^  cognizance)  mentioned,  was,  or  is-  in  arrear,  from  the  said  A.  B.  to 
the  said  C  D.  (or  ^  G,  HJ*)  in  manner  and  form  as  the  said.  C«  D. 
'  [*68()]  .bath,  in  his  said  avo¥rry  ^{or  *^  cogrdzance'*)  in  that  behalf  al^ged, 
and  this  he  the  said  A.  B.  prays  amy  be  inquired  of  by. the  ofnah 
try  (6),  ficc. 

That  defend-      {Commeneemeni  of  plea  in  bar,  as  ante,  678,  679.]— Because  he 

baili^T^)^^^   aaith  that  the  said  C.  D.  at  the  said  time  when,  &c  was  not  the 

bailiff  of  the  said  E.  P.  in  manner  and  form  as  he  the  said  C.  O*  hath 

above  in  his  said  cognizance  in  that  behalf  alleged,  and  this  he  the 

said  A.  B.  prays  may  be  inquired  of  by  the  country,  &c« 

■ 

Payment  of       [_Cmnmencement  of  plea  in  bar,  as  ante,  678,  679-3 — ^Because  he 

ground  bmd-  ^^  ^^^^  ^^  ^^  ^'  ^'  ^^^^  ^^*^ ^^^3  ^ *  ^'  ^  ""* *  ^^^ 

ford  (c).        from  thence  for  a  long  space  of  time,  to  wit,  from  tlicnce  until  and 


(b)  As  to  this  plea  iw  bar,  see  1  1  Saund.  1C3.  a.    Ixl.  Hajni.  641. 
Saund.  347.  c.  n.  4.-2  Leon.  169.    [4        (c)  See  4  T.  K.  511.    Payment  of 

Cranch,  305.]    Tlie  conclusion  to  the  land-tax,  Dou^l.  624,  5. 
cpuntn-  is  proper,  Mor^.  Prcce.  53—        •        . 


i' 


lif  ^SB'Bta^jm. 


fit 


t 

h 


ittwhteH,  to.  Mtetmst  theAof,1|i  ime'AF/  at flmi-indHrm certain 
jmrly  r^nt,  to  wit;llift  j«fl«fy  reftt  «r  gum  of  -§-— ^  «l'ltirfiEil,  && 
to  be  ptttd  Kt  file  Ibiir  nmt  iiMiliHfeasts,  or  days  of  pvfmmt  of  rent 
in  the  year,  that  ts  to  sar,  &c.  (A«r6  mumenOe  efta  ^uarlMnti^'dbff 
of  payment)  bj  erett  and  equal  pardons.    And  thfeaaid  C.  DwI^wAer 

8ai(h,  tiiat  befc»re  the  said  time  when,  &e.  to  wit,  <m  the iby  of 

,  A.  D.  •— -,  iind  on  dmrs  other  da^  and  times  betw^wthat 

diijr  and  the  — ^^  day  of ,  A.  D.  ^-^^,  divers  sinns  of  monej-of 

Hie  said*  Ttarly  rei^  iii  the  whole  amonitiag  to  a  lai^  sptt  of  moneyt 
€6  wit,  the  sinfi  of  £'^*^--f  of  like  lawfei-  n«|0$e^  became  and  wefo 
due  and  in  arrear  f^rom  the  said  A.  B.*  to  the  said  E.  B»;  and  thoca* 
af»on  the  sud  B.  F.  on  divers  days  and  times,  after- the  said  ^Bveral 
days  and  tunes  whenihe  s^  several  sums  of  money  so  due  and  in 
arrear  as  afbresaid,  and^Ubre.^e  said  time  w&en,  &c.  raqiured  pay- 
ment of  the  said  several  sums'  of  money  so  due  and  in  arrear  as  afore* 
mod,  of  the  said  A.  B.  as  being  the  occupied  of  the  said  dwaliing- 
konae  in  Whidi,  &c.  and  ther^ponthe  said  A.  B.  in  older  to  prev^t^^ 
"Ae  goods  and  chattels  at  the  said  several  times  tdng  in  the  said 
d«»eltkigf4iOffse  in  whiohi  Ibc  from  being  tliatrained,  at  the  said  aeve- 
lad  tjmea  when,  &€•  whan  tha^smd  A.  B^was  so  .required  as  afore^ 
niid)  pmd  tlie  said  seveml  sums  of  money  so  due  «ad  in  arrear  from 
Ae  said  C.  D.  to  the  smd  B.  F;  as  aforesaid^  whick^aaid  several  sums 
cf  "money,  so  paid  by  the  sud  A.  B.  to  the  said  E.  F.  as  aforesi^dr 
^atly  exceed  the  amount  of  the  rentdne  and  in  arrear  from  him  ^ 
said  A.  B.  to  the  said  C.  D.  in  manner  wd  form  as  t||  saidC.  D. 
haiinbove  iH^hia  said  cognizance  in  that  behalf  alleged^  And  tfais» 
t)i^^€k^nelilth  9$  ante,  679,  seventh  precedent^ 


And  the  said  A.  B.  as  to  the  said^  cognizance  of  the  said  C.  D.  bf  No  rent  in 
him  alMn^  made,  saith  that  the  said  C,  D.  ouj^t  not  by  reason  of  any  "S^'^d  un- 
tiling kr^hatfeagnftance  alleged,  to-  acknowledge  (he-tttldng  of  the  derastothe 
^M  goods  and  chattels  in  the  said  place  in  whieh,  «co<and  justly,  Ifcc.  '^"^^''  ^^'  ' 
Iteaaiise  as  to  tiie  sum  of  i£— >*-,  parcel  of  the  said  rent  in  the  sajd 
eogniasance  alleged  to  be  due,  and  in  arrear,  and  unpaid  from  die  said' 
Ah  Bb  to  the  said  £•  F.  tiie  said  A.  B.  saith  that  no  part  of  Ae  smd 
smn  of  s£— -^,  at  the  said  time  when,  &c.  was  in  arrear  in  manner  ' 
and  form  as  the  said  C.  D.  hath  in  his  said  cognizance  above  allied, 
snd  this  he  ftsfe  said  A.  B.  prays  may  be  inquired  .of  by  the  countiy. 
Ice.    And  as  to  the  sum  of  ^— — ,  residue  qf  the  said  rent  or  svm  of 


r«eii 


(«f)  As  to  this  pk*,   ante,-  54<5.-^  Co.  14r,  ».-*-Cljft.  Ent.  646.^Coiq^. 
titg.  ricAdai^  3  K>  20,  .  '    . 


(1^  \  PXEAS  in  nAMf  Ice* 

Its  9»9.  s?***^-^  in  the  Baid  €o|;nizaaee  aliegsd  to  be  ctot  and  m«n«ar,  aiil 
unpaid  Mm  the  «aki  A.  B.  to  the  aaid  Es.  F.  the  Mid  A.  &  saiUk  tbat 
after  the  aiiid  feast  day  of  StMiohaal  the  Ardiaii^»  A*  D«  »  and 

before  the  said  time  when,  ^,  towit»<»the-^^^day  of  ^ba  tbe 
year  aforeaaid,  at,  &c»af(Hreaaid,  he  the  aaid  A.  B«  tendered  and  ofier- 
ad  to  pay  to  the  said  ^  F.  (or  to  G.  H.  thei^-  Mul  there  being  the 
bailiff  of  the  said  £•  F*  and  by  him  duly  authonaed  to  receive  the  said 
fent>  ind  make  the  said  distress,)  the  said  stun  lof  |8  %  which  the 
aaid  £•  F.  then  4Uid  tli^pe  refused  to  accept  and  receive  €>f  nnd 
ifom  him  tbe  said  A.  B.;  and  that  after  the  said  tender,  and  before 
^  ttie  said  distress  was  aa  niadf^  and  taken  as  aforesaid,  no  request  or 
(*683]  demand  of  the  said  sum  of  j£ ,  was  ever  made  by  or<  *cn  the  be- 
half of  the  said  E.  F.  And  this,  &c.— -[Ocmc^ttde  uniM  a  ^yer^cMem^  «a 

•ntff,  679,  seventh  precedent.'] 

ff 

Byktion  (e).      [Commeneement  of  pfea  in  bar,  as  ante,  6ra,  679.]— Beeaose  'he 

saith,  that  the  said  C.  D..  after  the  making  of  the  said  demise  in  the 

^  said  first  avowry  mentioned^  and  before  any  part  of  the  said  rent 

t  therein  mentioned,  became  due  or  in  arrear^  to  wit,  en,  iuu  A.  Dl 

«^— ,  at  the  parish  aforesaid,  in  the  county  aferesaid,  with  Aurtenani 
arms,  &c.  entered  into  a  certain  messuage  «r  dwelfing^oase,  parotl 
of  the  said  demised  premises  in  the  said  avowry  alleged  to  barwbcaa 

-  >  demised,  in  and  upon  the  possession  of  him  the  said  A.  B^  thereeC 

^d  him  the  said  A.  B.  from  his  possession  thereof^  ejected,  expcfled» 
pwt  out,  and  amoved,  and  kept  and  continued*  Ae  said  A«  B;  aa 
^ected,  exp^led,  put  out,  and  amoved  from  his  possesion  therea( 
from  thenct,  until  and  upon  and  after  the  said  -— ^  day  of 
A.  D.  ^  And  this,  &c. — £Conc2iide  tnth  a  verijkmtion,  as 
^79,  seventh  precedent  J 


SAXAttB  FBI. 
•▲NT. 


[^Commsncement  of  plea  in  bar,  as  ante,  678,  679.] — ^Becanae  be 

To  avoirry    ^^  ^^^  ^®  ^^  ^^^^  ^^  which*  &c  now  is  and  at  theuiW  tune 
damage  fea-  when,  &c«  was  tlie  close,  soil,  and  freehold  of  him  the  said  A.  & 

roWCT^  d^'  ^^  ^^^  ^^  «^<^*  ^^  "»«*  freehold  of  the  said  C.  D.  (or  «ft  «») 
nial  of  his     in  manner  and  form  as  the  said  C.  Tk  hath  above  in  his  said  avowiy 
title  (/).       (^  «  cognizance^)  in  that  behalf  alleged ;  and  this  h§  the  said  A.  & 
prays  nwy  be  inquire4  of  by  the  country,  &c. 


(e)  See  the  pleas  of  eviction,  ante,  as  to  the  plaintiff  being  a  freeholder, 

534>  and  1  Saund  204.  n.  2.  the  plea  in  bar  should  merely  traYCiae 

(/)  See  the  avowry,  ante,  564.   As  the  defendant's  title  without  statin; 

to  this  plea  in  bar,  see  2  Saund.  206.  the  plaintiiTs,  which  in  all  casoi  b 

n.  22.— Com.  Wg.  Pleader,  3  K.  22,  sufficient. 
'^^  64v  a.    If  theie  be  any  doubt 


te  mmnmrnt.  fiy 


lA  HUttnerMri«Mivte«M«kah«fliiteveio4liiud«fl^ 

in  that  behtif  allefsed;  'hoMl  Him  he  tiierfld  A.  &  pngpi  tt^r  be  »»      [*683] 

quiredofbjthecoimtry;  Itc.  d***^^?* 

[Cofnm^neMMftt'Of  pUga  in  har,  as  «il%  6rS,  079.>-^Bec«ise  lib  To  an  avow- 
eMtti  that  kn^  before  the  said  tine  when,  &a  to  wH,  eiw  %ev«t»  itcg^^^J^ 
afomaid,  he  the  said  C.  U.  demiaed  the  aaU  piaceio  w|fakri».  wabflnhei&er  ' 
the  appurtenwoea  te  the  sttd  A.  B.  to  have  and  to  hold  the  same  to  ^j^  defend 

the  aaad  A.  B.  frodi  the daj  of -i — ,  in  the  ^mr-last  afcwswad,  mt  dwrfi^ 

Ibr  one  jearthea  wtxM  Mowing  And  faltjr  to  bo  ^Mli^ete  and  oaifcdr,  {^^pjj^y 
and  so  from  ^Mr  to  jear  for  so  long- time  as  the  said  C»  D.  ami  lb.  S;  (*)• 
abonld  reapbeti¥el!p"jriea9e$  bfrntue  of  which  said  demise^  be  the 
arid  A.  B.  Im^  before  flib  said  time  when,  Ice  to  wi^  on»  ist.  last 
aTorasaidi  entered  into  H^  saii  place  in  yMth,  te.  with  the  appaiv 
teaanoes,  and  became  and  nntft-and  at  tbe^edd  ttme  when,  fcc.  was  j| 
possessed  thefeeC  and  faiehig  so  paoaessed  theieef ,  Mrthe  said  A.  ]|f 
iMarwaidb  and  Anring  Ihe  eontlBQattce^f  thto  said  tsnancj;  aat  b^ 
fope  «ie  ssid  Arite  when^&e.  lo  wi%  06,  &e.  put  tte  seid  cat%  in  tfa* 
sM  doelara^on  mentioned,  into  tiie/  satd  place,  in  whtdi^  ftfi.'%a  feoi 
and  depasture  on  the  grass  Hiere  then  growng,  and  Vhtck  said  caMr 
Were  kwfatl  j  in  and  apito  the  said  place  in  whkh,  &c»  ftfteifing 
dspastaring  on  the  ^raas  there  then  gpowin^  from  thence  until 
uiA  C  D.  of  his  own  wrong,  at  the  seid  tine  when,  &c.  during  tho 
continuance  of  the  said  tenancy,  took  fte  said  cattle  in  the  said  de- 
oiartttkNmentibned,in  and  upon  the  said  place  in  which,  &c.  and  de- 
bdnad  the  same  against  sureties  and  pledges,  until,  &o.  ia  manner 
SMMbrm  as  the  said  A.  IL  hath  above  complained  against  him  tho 
Slid  C.  Dl    And  thi^,  Iter— [CoiicfMfe  wUh  a  verifUution,  as  ante^ 

^[€mMMneemmt  of  flea  in  bar,  as  ante,  678,  0791}— Because  hMToav^wi^ 
ssMk  that  the  said  A.  B.  before  and  at  Ae  said  time  when^  &a  was^*^  <HitreM 
hmmif  possessed  of  and  in  a  certain  close,  Ice.  (sfoto  the  plaintiff's  saoi  that 
psmssion  of  the  adjoining  *clo8ey  and  the  oUigatum  of  the  oeetqfier  i^^^^} 
of  locus  in  put  to  repair  thifence^  andihat  the  fence  was  out  of  re^tattleesop- 
pair,  andUua  jiaint^s  cattle  thereby  escaped  into  locus  in  quo^  as  in  f^  ^^  ^^'^^ 


■r^ 


(jr)  aeothessoantjr,  aatc^565.  cording  to  the  facts,  see  the  preeei^ 

(A)  Tba  demise  mam,  be  stated  as*   deB^«iiii^*se4.  ' 


'  SiS  P££A8  Iir  MAR9  &c. 

itAWAOB  FBA^  the  ffrecetknt,  ante,  606,  607, 606,  and'  £  S^ttml.  1264,  d65o-i  Tauni. 
HAHT.  ^gg^  ^^^  ^ji^  statif^  mixh  escape,  proceed^asfiMows:)  *  ami  rematn-* 
defecf  of  ^^  ^  therein  until  the  said  C.  D.  bef(npe  die  said  A.  B.  kad  or  coaki 
fences  which  have  anj  notice  that  the  said  cattle  were  in  the  said-place^  in  which, 
ou^-lu  to^^^*^  &c.  to  wit,  at  the  said  time  when,  Ac;  of  his  own  wrmig,  took  the 

have  repair-  said  cattle  in  the  said  plice  in  which,  kc* andsnjastly  detained  the 

edCO. 


same  against  sureties  and  pledges,  in  manner  and  form  as  he  the 
A.  B.  hath -above  thereof  complained  against  him  the  said  CD.  Andf 
this,  ficc.-^ Conc^urfe  with  a  verification,  as  ante,  679,  seventh  prvce- 
dent,  see  £  Bound,  %S5,  a.] 

* 

The  like  [^Commencement  cf  flea  in  bar,  as  ante,  676,  679.]-*-Becau8e  he 

fb^nt's^'     saith  that  the  said  field  or  place,  called,  &c,  now  lieth,  and  at  the  said 
ohHgationto  time  when,  &c.  did  lie,  and  from  time  whereof  the  nemory  of  man 
^uu  A^f^^^  is  not  to  the  contrary,  hath  lain  contiguous  and  next  adjoining  on  was 
side  thereof  to  a  certain  field  or  place,  called,  &c.  situate  and  being 

in  the  said  parish  ^ ,  in  the  county  of ,  and  separated  . 

•  and  divided  tlierefrom  by  a  certain  hedge  or  fence,  and- bi  which  said 
h^ge  or  fence,  long  before  and  at  the  said  time  when,  &c  there  Vvaa 
and  still  is  a  cert^n  ^te  and  gateway,  leading  from  and  out  of  the 
said  field  or  place^  called,  &c.  into  the  said  field  or  f^ace,  called,  &c. 
in  which,  &c.:  and  the  said  A.  B.  further  saith  that  the  said-  C.  D. 
and  all  other  the  tenants  and  occupiers  of  the  said  field  or  place, 
called,  &c.  in  which,  &c.  for  the  time  being,  from  time  whereof  tlie 
memory  of  man  is  not  to  the  ccmtr&ry,  have  repait-ed  and  maintained, 
and  have  been  used  and  accustomed  to  repair  and  maintain,  and  of 
[*685]  right  ought  to  have  repaired  and  maintained,  and  still  of  right  ^ught 
to  repair  and  maintain  tlie  said  gate  or  gateway  in  the  said  hedge  or 
fence  between  the  said  field  or  place,  called,  &c.  in  which,  &€•  and 
the  said  field  or  place,  called,  &c.  as  often  as  occasion  hatii  required, 
^  and  to  keep  the  said  gate  or  gateway  in  the  said  hedge  or  fence  shut 
and  fastened,  to  prevent  the  escape  of  cattle  from  and  out  of  the 
said  field,  called,  &x;.  into  the  said  field  or  place,  called,  &c.'in  whidi, 
ifec.;  and  the  said  A.  B.  further  saith,  that  before  and  at  the  said  time 
when,  &c.  he  the  said  A.  B.  was  lawfully  possessed  of  and  in  the  said 
field  or  place,  called,  &c.  and  being  so  possessed  thereof,  he  the.  said 


(*)  See  the  precedent  and  law,  2  and  law,  2  Hen.  Bla.  527. — 3  Wib. 

Saund.  284.  c.  285.  n.  4.-289.  n.  7.  126.— The  above  precedent  wiB  also 

and  the  notes  to  the  precedent,  ante,  serve  as  a  plea  in  bar  to  an  avowry  for 

394,  &  607,  8.     When  the  occupier  of  Tent,  see  2  Saimd.  284.  c. 

the  locus  In  quo  is  bound  to  fence  (k)  bee  the  note  to  the  last  preoe- 

ag-ainst  aJi  /li^Inoay,  sec  the  precedent  deut. 


» 


t 


IJT  .MBPSBVUU  619   * 

A.  &  «  KM^Mm  the  Mid  iian  wlieii»  fau  put  tiie  Modt:^  in  tiw  m*a»  «**- 

aiad  diphwirif>ameittwpt*,  (tfaetaroe^hMagtiMs^iBttie^hlin  fee  said       '*"^*     . 

A.B.)  itfto  tke  and  field  Of  ptecie,  «aUed,  &c:  t»-feed  and  depaslim 

the  9raa«  tfitire  Iheft  9)6ii«ig  and  being, » it  ivia  kMrful  for  Idokto 

dp  fiM'  the  GMse  aforauid;  and ^  said  A.&  further  a«kfa> ibat  nfyu* 

wards  and  a  little  Mbre  the  «dd  time  wham  Aicbteaoae  the  said 

gate  in  the  said  hedge  or  fimce,  between  the  wd- Add  or  plac^ 

fcc  in  which,  Iw.  and  the  «ud  field  or  plai^,  called,  tec.  was  opeii^ 

a«d  not  ahttt  and  faatened,  the  said  eatiie  in  the  said  deoiaii^on 

Bnaationed,  at  the  said  time  when,  &c  stniyed  and  went  withant  the 

knowledge  and  against  the  will  of  him  1i^  aaid  A.  B^firom  and  entaf 

the  aud  fieU  or  idace,  called,  &£.  into  the  said  field  or. fdace,  called, 

<£c«  in  whichto  &G.  and  remained-  therein,  until,  fte^-— [Owdtida  a^im 

fifce  Uut  frec$imU,  6S^Jrom  tfie  asterisk.'} 

•  [.amwmmmni  i^fkainboT,  as  ank,  678,  6r9.>-Becatt8e  ^J^"]*^^^ 
aaitb  that  the  aaid  jritf^e,  in  which,  &c  before  and^alt  the  said  time  j^^i^a 
wbov  &ik»and  from  time  whereof  .the  memory  of  man  is  not  .to<^<^°™^^ 
^  Qmfbmy»  hath  tieefr  and  still  ia  cantiguoiis.  aicd  next  adjoining  ^^had  right 
t»a  certain  common  or  «faate,  aHtaate,  Ijwi^  and  being, in  the  pariah  ^^f?^"*^ 
afonWttdf.invdM^  coan^  afofeaaid,  md  that  "the  said  C.  D.  and  aHcatOe  escap- 
cither  'tha  tenants  and.  occapierd  of  tiie  said  close  in  whieb,  &€^ffir  ^^^'^^^^ 
tha  time  being,  from-  tune  whereof  the  memory  of  man  is  not  4a  fence  he.' 
tka  .^an^lrary  hith^rto^  of  right  have  maintained  dnd  r^fMnred,-  and  ^^^^^  ^^   , 
mm  the  negtecthereinaller  ^entiontd,  hare  been  used  and  aoena* *    [*^] 
tnjirf  to  maintain  and  repair  the  fence  between  the  said  close  in  ^^P"^^^ 

whipb>  &0.'  ^d  the  said  common  or  ^att^  called ; — ,  when  and  fendant 

aa  often  as  occasion  hath  required,  and  shoi|ld  require  to  prevent  cat^  oug^  to 
tie  UwjuUy  being  in  ahd  upon  the  aaid  common  or  waste,  called  ed(r). 


— r**^»  ffSM  escaping  firomrand  out  of  the  same-  into  the  said 
akwe  i^  which,  ^&c.  And  the  said  A.  B.  further  saith,  that,  &o« 
(here  .jfo^  ^  semn  in  fie  md  preseriptive  right  of  contmm,  us 
fwtfg.  566,  567.  *  If  by  a  copf^lder  sMe  jtks  eopyhM  arid  r%M 
qf  eommoHy  as  anUy  565,  6.  Orif  Uie  plaintiff,  he  a  tenant  stalB 
the  demises  as  ante,  ^64  or  565,  atid  then  priced  aa  foUews:)  And 
being  ^  possessed  thereof,  he  the  said  A.  B.  afterwards  and  before 
the  aaid  time. when,  &c  to  wit,  on  the  said  —  day  of  ■  -,  puA  his 
aaid  cattie  in  the  said  declaration  mentioned^  the  same  then  and 
there  being  his  own  commonable  cattle  levant  and  coudiant,  in  and  * 
upon  the  saiid  messuage,  lands,  and  premises,  with  the  appurtenancea 
of  the  said  A.  B.  into  the  said  common  or  waste,  called  ,  It 


(0  See  the  notes,  to  the  pr^acdetU^  «Me,  dH  5.  ^84 


/ 
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9LKA8  Ur  XAB,  &C. 


BAMA9K  nA^  depasture  the  grass  there  then  growing;^  and  te  ose  hi9 

'^^'      of  pasture  there,  as  it  was  lawful  for  him  to  do  for  the  omse  afore- 


said,  and  the  said  cattle  Pemained  there  using  the  said  oaMviOB  of 
pasture  there,  until  the  escape  thereof  hereinafter  meBtkmed ;  and 
because  the  said  fences  between  the  said  comlnmi  or  waste,  cailed, 
fcc  and  the  said  close,  in  which,  &c.  before  and  at  the  said  time, 
when,  &C.  was  ruinous,  broken  down,  insufficient,  and  in  decay  Ibr 
want  of  necessary  repairing  and  amending  thereof,  th%  said  cattle  of 
the  said  A.  B.  in  the  said  declaration  mentioned,  a  tittle  before  tbe 
said  time  when,  &c. to  wit, on  the  said— —  day  of  ■      ^  A.  D.         % 
aforesaid,  escaped  out  of  the  said  common  or  waste,  called,  &c^.  into 
the  said  close  in  which,  &c.  through  the  said  defect  of  the  said  fence, 
and  remained  therein, until,  &c. — [^ConcludemsUiihe  frteedent,  mnU^ 
G&4,  from  the  asterisk.^  ' 


t^vowpr,  [CSomm^ncemaii  of  plea  in  bar,  as  ante^  678,  d79.3--4ecaa9e  be 
[*68r]  saith,  that,  &c.  {kgre  state  the  seisin  in  fee  *and  prescripfiive  right 
^}  ^^\.  ^f  comnum  in  locus  in  quo^  as  ante,  566,  567,  or  if  by  a  copyhoider, 
right  of  com-  ^  <i*<^*  613>  614»  And  if  the  plaintiff  he  a  tenant  after  the  setoa 
™°"  *"/^"*  prescriptive  right  of  eommm;  state  the  demise  €f  entry,  m 

£64  or  565,  and  then  pfoceedas  follows:)  And  the  taid  A.  R.  being 


in  quo 


80  possessed,  he  the  said  A.  B.  afterwards  and  before  tbe  said 
when,  &0.  to  wit,  on  the  day  and  year  in  the  3aid  declaratioo  men- 
tioned, turned  and  pot  the  said  cattle,  being  his  own  ooinmowsMe 
cattle,  levant  and  coocbant,  in  and  upon  tbe  said  messuage  and  land 
with  the  appurtenances,  into  the  said  close  in  which,  kc  to  feed  aad 
depasture  on  tbe  grass  there  then  growing,  and  to  use  tbe  said 
comition  of  pasture  of  the  said  A.  B.  there,  as  he  lawfully  might,  and 
the  said  cattle  remained  and  continued  therein,  feeding  and  depasture 
ing  on  the  grass  there  then  growing,  aad  using  the  said  cooMnon  of 
pasture  until  the  said  C.  D.  of  his  own  wrong,  at  tbe  said  time  whei^ 
fcc>  toek  the  said  cattle  in  the  said  place,  in  which,  &c.  and  wgusdy 
detained  the  same  against  sureties  and  pledges,  until,  &c.  in  rmuh 
ner  and  form  as  the  said  A.  B.  hath  above  thereof  complained 
against  him.    And  this,  kjf>^€ondude  with  a  verification^  as 
•«fe,679.] 


Tender  of  {^Commencement  of  plea  in  bar,  as  ante,  678,  679,  sevens  pree(^ 
^^^^^'  dent,]-.Becau8e  he  saith  that  after  the  taking  of  the  said  catUe,  in 
pounding      the  said  place,  in  which,  &c»  by  the  said  C.  D.  and  before  the  ia- 

1^  ,,        ■■■■■  ..<■     I        .1         II  ■■I.W.»l       ■■!■ .1  ■  ■ 

-—-  (m)    See  tbe  precedent  d  Wib.    barandrepUcation,  GUb.  Di9.  byHuat 

^69.  286.-8  Co.  14?,  a. 

(a)  S«e  the  iifeeodent  of  plea  in 


REPLICATIONS  Vf  TBESPA^S.  *  Shi 

pouDdiiig  ef  the  mmt,  to,  wit»  on  tbe  same  di^  and  year  in  the  said^nAXAoz  ns- 
deckratWn  mentioned,  at  the  parish  aforesaid,  in  the  connty  afore-       ^^^' 
aud,  he  th^  said  A.  B.  tendered  and  offered  to  pay  t<f  the  said  C.  D* 
a  cerUun  snm  of  money,  to  wit;  the  sum  of  S^—,  of  lawful  money 
•f  Great  Britauip  as  amends  for  the  said  damage  done  to  him  the  said 
G.  D.  by  the  said  cattle,  in  the  said  place  ip  whid),  &€.  as  aforesaid,    ' 
and  which  was  then  and  there  sufficient  amends  for  tlie  same;  which 
said  sum  ,of  gg*;   ■    the  said  C.  D.  then  and  tliere  wholly  refused  to. 
accept  from  the^said^v^.  B.  and  uqiitstly  detained  the  said  cattle 
againAsureties  and  pledges,  fibc.  unti(,  &c  in  manner  *and  form  as      l^^l 
the  said  A.  B.  hath  above  thereof  complained  against  him  the  said 
C,  D.    And  this,  &c — [_Coneludfi  with  a  veriJUatioii,  a$  ante,  679, 
Beventh  precedent.'] 

[^Commencement,  of  plea  in  bar,  as  ante,  678  and  679.] — ^Becanse  To  i^ois^ 
4ie  saith  that  the  said  C.  D.  and  all  those  whose  estate  be  now  hath,  ga^^  a^ 
and  at  the  s^d  time  when,  &c.  had  of  and  in  the  said  messuage  and  C9nmumer,  ^ 
land  with  the  appurtenances  for  the  time  being,  from  time  whereof  fj^j^^^eom'' 
the  memory  of  man  is  not  to  the  contrary,  have  not  had,  nor  have  mon  (oy 
been  used  and  accustomed  to  have,  nor  of  right  ought  to  have  had, 
tior  ought  the  said  C.  IX  still  of  right  to  have,  for  himself  and  them- 
•^Ives,  his  and  their  tenant,  and  farmers,  occupiers  of  the  said  mes- 
suage and  land,  with  the  appurtenances,  common  of  pasture,  in,  upon,  ' 
and  throughout  the  said  place,  in  which,  &c.  called^  — — ,  for  all 
•his  and  their  commonable  cattle,  levant  and  couchant,  in  and  upon 
the  said  messuage  or  land,  with  tl)e  appurtenances,  in  every  y^ar,  at 
all  times  of  the  year,  as  to  the  said  messuage  or  tenement,  and  land, 
with' the  appurtenances  belonging  and  appertaining,  in  manner  and 
form  as  tiie  said  C.  D.  hath  above  in  liis  said  avowry  in  that  behalf 
atk^ed.  And  diis  he  the  sa||^  A.  B^  prays  may  be  inquired  of  by  the 
country,  &o. 


*MEPLICJTIOA''S  JwV  TRESPASS.  [-eaQJ 


[Similiter  to  general  issiie,  as  ante,  641,  and  cwnmencement  of  re-  '^ 


; 


sxirxBAfir 


Commence- 


fUeatiomtm  ^  special pUa  asfollam:—]  And  ihe  said  A.  B.  as  to  ^^^  rf ari* 


(*)  Sec  the  avowry,  ante,  566,  567.  plead  in  bar  his  own  right  of  common 

and  as  to  'the  mode  of  denial,  see  1  as  id  the  ibtm,  ante,  567.  611.    I^e 

Saiind.  103.  .1.    The    plMntiff  may  voyd*  of  the  traverse,  as  they  depend 

eitiier  tmvene  the  defimdant^s  seisiii  on  the  avowry,  necessarily  vary  in. 

ia  fee,  or  hia  right  of  comnup,  fHf  may  esch  partieula^cafle- 

Vol.  II.  SV 


•  4 

nr  eiKssAt-^the  sik!  plea  of  tlie  said  C.  D.  by  him  secoadly  almve  pleaded  as  t# 
plication  to  a  the  said  several  trespasses  ill  the  introductory  part  of  that  plea  rajen- 
int^sp^  tioned,  and  therein  attempted  to.be  justified,  saith  that  he  the  said 
cdlel  pt-e-  A.  fi.  by  reason  of  any  thing  by  the  said  C.  D*  in  that  jplea  ^^ed, 
'  ought  not  to  be  barred  ^fit)m  having  and  maintaining  his  aforesaid 

action  thereof  against  him  the  said  C.  D.  because  he  saith  that»  &c^ — 

[Bere  state  the  siibj^t  matter  of  Uie  replicatirni*'] 
I 

%  Oonchi'-        And  this  lie  the  said  A.  B.  is  ready  to  verify;  wherefore  the  said 
^o^cation.  -^'  ^'  P^J^  judgment  and  his  damages  by  him  sustained,  bjareason 

of  the  committing  of  the  said  trespasses  to  be  adjudged  to  him,  &c 

To  oka  of        {Frecludi  non,  ut  suprtu] — ^Because  he  saitli  that  the  said  sana  of 
tender,  ttwt   ^ -^  ^^  ^^^  pj^^^  mentioned,  and  therein*alleged  to  have  been 

were  not  suf-  ten/lered  by  him  tiie  said  C.  D.  to  tjie  saici  A.  B.  as  albresud,  was  not 
fictent  (a),    gugicient  amends  for  the  said  trespasses,  in  manner  and  fwm  as  tfaa 
said  C.  D.  hath  above  in  his  said  plea  alleged;  and  this  he  the  said 
A.  B.  prays  may  be  inquired  of  by  the  country,  &c. 

z.  TO  PBm.       [Frecludi  non,  tit  sup^]— Because  he  saith  that  the  said  C  D. 

-     J^f*'.      at  the  said  time  when,  &>c,  of  his  own  wrong,  and  without  the  cause 

mdeaontort^J  ^^  i^  ^  said  second  plea  alleged,  ^committed  the  said  several 

dw»»«w^(6).  trespasses  in  tlie  introductory  part  of  tliat  plea  mentioned,  in  manner 

and  form  as  the^  said  A.  B.  hath  above  in  his  said  declaration 


plained  against  him  the  said  C.  D.;  and  this  he  the  said  A.  B.  prays 
may  be  inquired  of  by  the  country,  &c. 

j^  /n^rto,        [Precludi  noriy  as  ante,  689.^]— -Because  he  saith  that  the  said  C.  O. 

^teffieaneTcl*  at  the  said  time  when,  &c.  of  his  own  wi-ong,  and  without  the  cause 
by  him  inliis  said  second  plea  alleged,  0saulted,  beat,  and  ill-tceated 
the  said  A.  B.  and  rent,  tore,  damaged,  and  spoiled  the  said  wearing 


(a)  See  the  plea,  ante,  569.  and  As  F.  18.  &o.    Slan.  387.    Hie  replica- 

to  this  replication,  Ck>in.  Dig.  Fleader,  tion  may  in  'general,  ][>e  de  iBJuria  as 

3  K.  36.  and  the  nepUcations  to  pleas  above ;  but  when  in  fact  the  plaiutiir 

of  tender,  ante,  645  to  650.  made  the  first  aasauh  in  defenyse  of  his 

(6)  When  this  replication  is  proper,  possession,  &c. ;  or  whonaver,  in  an- 

See  Com.  Dig.  Pleader,  F.  18,  &c. — 1  swer  to  the  defendant's  plea  of  son 

Bos.  and  Pul.  76. — 2  Bla.  Rep.  1165. —  assault,  he  relies  upon  nei9  matter,  he 

11  East.  70.  451. — 2  Camp.  629.  and  should  not 'reply  generally  de  injuria, 

ante,  1  Vol.  Index,  tit.  De  Injuria.    ,  but  should  state  such  new  matter  as  in 

(4;)  See  the  pleas,  ante,  572  to  586.  the  following  precedent,  audio  CacliL 

and  as  to  this  replication  in  general,  260.  and  ^  Bla.  Bep.  116a.    . 
see  Ck)m.  Dig.  Pleader^  3  M.  16.  oj^ 


I^   TRESI^ASS*  523 


appai^el  of  the  sam  A.  B.  in  manner  and  form  as  the  said  A.  B.  hath    i.  r6  pxn- 
above  in  the  said  first  count  of  his  said  declaration  complained  against       *^*' 
him  the  said  C.  D.;  and  this  he  the  said  A.  B«  prajs  may  be  inqvired  i 

of  by  the  country,  &c,  j 

VFveidvdi  non,  as  ante,  689.>^Becaii8e  he  saith  that  long  before  To  pl«^  of 

BOP.  SflBftluL 

and  at  the  said  time  when,  &c.  in^the  said  first  count  mentioned,  one  demesne, 
B.  F.  was  lawfMly  no&sessed  of  a  certain  dweUhie4iouBe,  with  the. that  £.  F. 

•  W&S  POS8688' 

appurtenances,  situate  and  being  in  the  parish  aforesaid,  and  being  so  ^  ^  ^^ 
possessed  thereof  the  said  C.  D.  just  before  the  said  time  when,  &€.  ^^»  ^ 
in  the  said  ttst  <5ount  men^ned,  was  wrongfully  and  unjustly  in  the  his  servttut 
said  dwelling-house  making  a  great  noise  and  distuitNtnce  therein,  ^"^^^  ^f 
and  stayed  aiMl  continued  therein  making  such  noise  and  disturbance,  aautt  to  turn 
without  the  liosnce  or  cons«ht,  and  against  the  will  of  (he  said  E.  F.  ^P^^ 
fiMr  a  long  *space  of  time,  to  wit,  until  and  at  the  said*  time  when,  &c.      ['(^i] 
in  the  said  first  count  mentioned,  and  thereby  then  and  there  greatly 
disturbed  and  disquieted  the  said  E.  F.  and  his  family,  in  the  peace- 
able and  quiet  possession,  use,  and  enjoyment  of  the  said  dwelling- 
bouse,  wdereupon  he  the  said  A.  B.  at  the  said  time  when,  &c.  in  the 
said  first  count  mentioned,  as  the  servant  of  the  said  E.  F.  and  by  his 
command-,  requested  the  said  C.  D.  to  cease  his  said  noise  and  dis- 
totbance,  and  to  go  and  depart  from  and  out  of  the  said  dwelling- 
house,  which  the  stud  C.  O.  then  and  there  refused  to  do,  whereupon 
the  said  A.  B.  as  such  servant  of  the  said  E.  F.  and  by  his  command* 
gently  laid  his  hands  upon  the  said  C.  D.  in  order  to  remove  him  the 
said  €.  n.  fitmi  and  out  of  the  said  dwelling-house,  as  he  lawlblly 
might  Ar  the  cause  aforesaid,  and  which  saicl  laying  of  hands  by  the 
said  A.  B.  on  4be  said  C.  D.  in  manner  and  for  the  cause  i^foresatd, 
was  the  said  supposed  assault  by  the  said  C.  D.  in  his  said  second 
plea  onationeft  to  have  been  committed  by  &e  said  A.  B.  and  there- 
upon the  said  €.  D.  being  thereby  then  and  there  greatly  irritated 
and  Mirag^,  at  the  said' time  when.  Ice.  in  the  said  firtft  count  man* 
tiouedy  of  his  own  wrong  committed  the  si|id  trespasses  in  the  intro- 
dttclsif  part  of  the  second  plea  mentioned,  in  manner  and  form  at 
the  said  A.  B.  hath  above  thef%of  complained  ag^st  the  said  CD. 
And  this  hethe  said  A.  B.  is  ready  to  verify.  And  the  said  A.  B.  i^  also 
ready  to  Terify,  that  he  did  not  assault  the  said  C.  D.  as  in  the  second 


((f)  The  genera]  rep]$catio!i  de  in-  milsr  in  Carth.  2^0.  and  2  Bla.  Rep. 

juria  would  in  tliis  caae  be  improper,  1165.    Skin.  3S7.  and  the  note  to  the 

af  the  uNttuH  pleaded  by  the  defend-  last  precedent    As  to  stating  the^e- 

ant  is  not  here  denied,  but  eonfessed  fence  of  posseaaion,  tee  ante,  578  to 

and  avoided*    9ee  a  esae  precisely  s^*  561 «  ^  .       • 


lrS4 


1.   TO  PK»- 

fiOXS.' 


ptea  uentiooed,  elsewhere  than  in  the  said  dwening^OQfle  of  die 
said  E.  F.  Wherefore  he  fmijs  jadgoient  and  lus  damages  by  him 
gastained  on  occasion  of  the  temmitttng  of  the  said  tres|>as8es  in  the 
introductory  part  of  the  said  second  plea  mentioaed,  to  lie  ad|udged 
to  him,  &c. 


To  plea  of  .  [^Pvechtdi  i{on»  09  ante^  689.3— Because  ^'  ^^^  ^^  ^^  ^^ 
defence  (|fQ  j)  j  before  and  at  the  said  tune  when,*  &c.  in  the  said  first 
close,  ante,  coUnt  mentioned,  *was  and  rtill  is  seised  in  Ids  demesne  as  oT  fee,  of 
^liantiifhad  ^^^  ^  ^  certain  €lo0e,  with  the  appurtenaiMes;  situate,  lying  and  lie- 
1*692]      ing  contiguous  and  next  ^adjoining  to  theaaid  close  of  €ie  said  C.  D. 

ov^^r^  tlJ"^^^  ^  ^^"^  ^^^^^^  P^^^  mentioned,  and  that  he  the  said  A.  B.  and  all, 
close.  '         8tc.  {here  state  the  prescriptive,  or  ^fMt  right  of  tray,  u$  mUe,  6^1, 
2,  4r^.  and  .then  proceed  as  fallows:}  wheveforfe  he  the  said  A^  B. 
afterwards,  and  at  the  said  time  wheiit  Iec.  in  the  said  fifat  cooiit 
mentioned,  was  about  to  put  his  said  catde  into  thie  said  cioae  of 
*  the  said  C.  D.  in  the  said  second  plea  mentioned,  io  depastere 

the  grass  tiiere  then  crowing,  and  then  and  there  eniWviNired  to 
open  the  said  gate  in  tlie  said  plea  mentioned*  in  order  to  lead  hh 
SAid  cattle  from  and  out  of  the  said  king^s  public  highway,  in  and  ahuig 
the  said  way  in  the  said  close  of  the  said  C.  B.  unto  and  into  the<aaid 
close  of  the  said  A.  B.  as  it  was  lawful  for  him  to  do  for  the  cause 
aforesaid;  and  thereupon  the  said  C.  D.  at  the  said  time  when,  &c. 
in  the  said  first  count  mentioned,  of  his  own  wrong  committed  the 
said  seTeral  trespasses  in  the  introductory  part  of  die  said  second 
plea  mentioned,  in  manner  and  form  as  the  said  A.  &  hath  above  ia 
his  aaid  declaration  alleged.  And  this,  &c.— CConciicda  wO^a  verir 
fioation,  as  ante,  689.] 


fojostifiet^  [Similiter  ib  tiie  general  issue,  as  ante,  641.  Tt  seeamd  pha 
^^^^^^  ^  pr^ctadi  non,  as  ante,  689.]---Becaase,  protesting  that  the  mM  writ 
wirrant,pTo.of  our  said  lord  the  king,  called  a  latitat,  was  notiaaaed  out  «f  fbe 
testing^  the    g^j^  icxmrt  of  our  said  lord  the  khug,  before  the  king  himaalf,  dirteted 

issiHiig  of  the  .         >©•  o  » 

writ  and  war- to  the  said  sheriff  of ,  or  delivered  to  the  said  sbaiiV  to  be 

rant,  «nd  de  executed,  and  that  such  warrant  was  itot  thereupon  Aade  hv  Hie  mid 

injuna  as  to  .  ,  '^  ^ 

the  residue  sheriff,  or  delivered  to  the  said  C.  D.  in  manner  and  fqpm  as  the  aaid 
of  the  plea    c.  D.  hatli  above  in  his  said  second  plea  in  that  behalf  alleged;  fer 


(e)  See  the  plea,  ante,  586.  Where  warranty  or  that  tiie  trespaflses  were  ' 

process  or  a  warrant  is  stated  in  the  committed  in  -idae  ezecutiea  th^reoC 

pka,  the  phtuitiif  cannot  reply  de  m-  Com.  Dig,  Pleader,  P.  18, 19, 20,  &c.. 

jiiria  generafly,  but  nraot  ei€ier^«-  —1  Bos.  and  PaL  7A» 
verse  the  issuing  of  tho:  writ  or  tke 


ur  «ECPAfl»» 


$t§ 


replicAtum»  nevertMeas* in thtt MaU; Ike sttd  A.  B.  $aiih  ihUlhB 
said  C.  Dl  at  the  aiiil  time  whtiif  &c.»]ii  die  said  first  count  of  tbe 
•aid  dedaratioD  mantiofted,  ef  Ma  own  wzoag^  and  without  tke  nn^ 
aidae  *of  Ike  caaae  in  hia  and  aacoad  pka  allaged,  aiiade  the  aaad  aa* 
•ault  in  the  said  first  aoiiat  menlioned.  apaa  the  aaid  A>  B.  and 
puahed,  forced,  aad  Umiat  die  aaid  A.  B.  firam  and  oat  of  the  said 
raeaauage  or  dwaUiag-haaea  in  the  said  firat  coant  mentkmed,  into 
ikt  aaid  street  therein  akao  mantionedi  and  whiiathoaairi  A.  B.  e&h 
tinned  on  tke  gtaaad  m  tka  said  atraet,  pallad,  hauled,  and  diaggpd 
Wm  upon  hia  kaek  tfataagk  dw  mud  and  dirt  in -and  alaag  tke  aaid '" 
street^  and  far  tke  dwtaaaaand  iengtk  of  way  in  the  smd  first  ooani 
abo  mentioaed;  aad <4liorakj4iari.kruiaod»  and  wojaided  the  said 
A.  B.  and  imprisonad^'Um  tke  aaid  A.  B,  and  kept  and  dataiaod  hiaa 
in  prison  for  the  smd  space  of  time  in  the  said  firat  coant  mentioned ; 
and  also  at'  the  said  timeivhea,  &c.  in,  tka  aaid  aaapad  oaant  of  die 
said  deebradon  anentioned,  rent,  toi«,  damaged^  and  apoiiad  th6 
elodMa  and  weaateg  •appajral  of  the  aaid  A.  B.  in  di^s  said  second 
eonnt  mentioned,  tk  wit,  at,  &c*  afowaaaid,*  in  maimer  apd  fiitm  aa 
the  saM  A.  B.  hath  in  and  by  the  aaid  firsthand  aaooq^  eounta  of 
kia  said  declaration  above  coaipkdned  egainst  kim  the  said  €•  D. 
And  thia  ha  the  diBud  A.  B.  pva3r9  may  be  inquired  of  by  the  coano; 
try,  &c 


I.   Tfft  VSR* 

SO«B. 


re^sj' 


QPm^lacfi  ira^,  as  aate,*689.]*-Bieo«i9e  he  saitk  tkat  balbre  any  of  "•  to  pkk. 
the  aaid  dme  when,  &c.  and  at  tke  time  of  making  tke  demise  kerein^  '^wm!^ 
after  oeft  mentioned,  aad  from  thenee  hitharto,  one  E.  F.  waa  and  To  a  plea  of 
still  lAeised  in  hisldemeane  aa  of  freebaM,  for  the  term  of  his  aa-  ^^^^^  <^ 
taral  life,  of  and  in  the  said  ottt4iouse,.m  which»&c.  in  the  jmid sant,  tliat 
second  plea  mendoaed,  and  being  ao  seised  long  brfore  tke  said  time  ^'JLi^f^K. 
wke%  lie.  taiait,  qq  the '— ^  day ^  A.  D.  — p-,  the  said  E.  F.  ci^s  in  qw> 


the  aaid  oatAoaaa*  in  which,  &c.  in  the  said  second  pi^*nd  demised 

*       same  Uk    „ 

d,  amimgnt  odwr  dimgs  tt  the  said  A.  B.  to  hafe  aad  to  plaint, 
hdd  Ait  aame  to  dm  said  A.  B.  from  Ikaacefordi  for  one  ^Thate  jpaar  J^^j^^^^ 
tfaaa  aextlaUewiag,  and  so  from  year  to  yeiu*  so  long  as  they  the  apad  his  own 
B.  F.  avl  A.Bi  *ahoald  respecdvely  please.    By  virtiD^  of  whieh  aaid  JJ!^'  ^"^ 
dsmiae  tkaiaaid  A.  B.  afterwaida  and  befosa  the  said  time  when,  &c      1*694] 
to  wit,  en  tke  '— -  diij  of  -•-*,  A.  D.  aforeaaid,  entered  into,  tke 
said  oot-hense  in  the  said  'second  plea  mentioned,  in  which,  &c.  with 


(/)  See  Oke  ploas,  ante,  595,  596.  moo,  aadUiia  replication  may  often  be 
The  replicatioa  de  injuria  is  in  gene-  useful  aa  nairowii^  the  evidence  to 
nd  atffiniiial^  ■eaacpt  where. the  plain-  be  adduced  upon  th^  trial*  1  East, 
tifi*  and  defendant  are  teaants  in  com-  *  213. 


11.  TO  rxm*  thft  wpfKomUnuicest  and  beeanie  and  was  fliereof  posflesaed,  and  be- 
^FHT?'''  ^  ^  poiseased,  and  tte  said  E.  F.  being  sifll  IMng,  to  m^t,  at,  &c. 
afereaaidy  tbe  said  A.-  Jk  continued  ao  paoacaaMt  of  ^  said  out-lKNiae 
in  the  said  second  plea  mentioned,  nnder  and  by  vtrtne  of  the  anid 
dennse  fwm  thence  antil  tbe  said  C.  D.  4kiring  the  continitanco  of 
the  said  tenancj,  to  wit,  »t  tbe  said  time,  aiien,  &c.  of  his  odm 
wrong,  broke  and  entered  the  said  oat-honae,  in  whiah,  &c  in  tiie 
said  sec^id  plan,  mentiwied,  aiid  the  aaid  C.-  B.  nnlawinlij  became 
possessed  thereof,  Ad  the  said  C  D.  unlawfaHj  coBMnitted  die  anid 
treapaasea  in  the  istiodHClscypart  of  tbe  teid  aeeond-i^ea  mention^ 
in  manner  and  focan  as  tbe  aaid«  A*  B.  hath  abore  thereaf  cmnpinined 
.  against  him  the*  said  C.  D.^  And>  this»  tfjo^Ctm^mi^  wUk  a  verijk- 
eaiion,  na  ants,  6ifiE;]  ^  ^ 


To  apleaof     [freduii  not^aa  Mir,  d89.}^Bec«iae  beaaithtfeat  one&P.  long 
^"^7  ^   before  the  said  €me  when,  &c.  was  seised  in  hia  dasMsne  as  oi  fee, 

mage  tea-  ' 

saiit,  tliat      of  and  in  divers  to  wit,  —  acres  of  land,  wMb  the  appnrtenaiioea, 

S^ht^c^.  oituate^  lyipg,  and  be^  in  iba  said  parisb  of  -^ ,  in  tbe  aaid 

mon  in  locus  county  of  -« ^  and  that  the  aaid  E.  F.  ^d  all  those  wbooe  estate 

in  quo(^).    ^  ^^^  ^^^  ^ .  ^^^^  ^^^  ^  pre$criptive  right  of  common  ami 

demise  to  the  plaintiffs  and  his  putting  on  his  toikmowMe  cattk  as 
in  the  pleas  in  bar  in  replevin,  ante^  687,  B,)  and  the  said  cattle,  at 
tbft  said  time  whan,  fcc.  remained  and  continued  fteding  and  depas- 
turing in  the  aaid  close,  in  whioh,  &c.*and  using  the  said  common  of 
pastuse  there,  until  the  aaid  C.  D.  at  the  said^  time  wben,  kc  of  bis 
own  .wrong  committed  tbe<aaid  trespaases  in.the  introdnetorypartof 
the  amd  second  plea  mentioned*  And  this,  &c?^€knwhukitnih  a 
"oer^ation,  as  ante,  6d9*'y 
'  *  .  •  '  ■ 

[*695] .       ^^Prtkudi  fzon,  as  ante,  689.3^-Jlecaaae  he  sa^di  tbatibe  said  clabe 

Toa  plea  of  in  the  said  second  plea  mentioned,  before  and  at  the  aaid  tmowban^ 

mage  fea.     ftc  did  Ua,  and  still  doth  lie  contiguous  and  next  ai^obnng  to  aeer* 

^t,  defect  tain  common  and  public  king^  highway,  in  the  parisrii  aforesaid,  and 

that  tbe  said  C.  D.  and  all  other  the  tenants  and  oeonpiva  of  ^ 


said  close  in  which,  &c«  with  the  appurtenances  for  |he 
from  time,  &c.  (here  state  ike  ohUgation  to  vepa^,  and  4ke  dt^eek  of 
the  fences,  and  th«A  the  plaintiff^s  caMe^  being  driven  (g)  otong  tbe 
way  thereby  escaped  into  the  close,  as  anti,  605,  6,  7,  €89^  and  ffta» 
proceed  as  foUovos:)  and  remained  a'hd  continued  in  the  said  close, 
in  which,  &c.  until  the  said  C.  D.  at  the  scud  time  when«  6cc.  in  the 


(g)  -See  the  plea,  ante,  59&,  and  the  reidication,  1  Saund.  38S,aa4  ante,  ^ar. 


SMd  firet  eaa&t  mewkUNied,  wd  bfiw%  tiw  Mid  A.  IL  c6qld  diive  tlie  n.  to  vs«^ 
siud  catHe  from  and  oat  of  tke  said  cloae  in  which,  &c.  of  his  %mt '  "^5^ '^* 
wrong;  seised,  took,  and  drove  avay  the  said  cuttle,  and  imponoded 
the  M»B»  and  kept  and  detained  the  sane  so  impomided  fior  the  said 
aiface  of  time  in  the  said  fint  coimt  motioned.    And  this,  %k,^^ 


IFreduMium,  «»»aHtf(,  68a>>-9««Miae  he  eaMi^ikat  after  the  Mb^^o  a  pleaof 
hag  and  ifiy^odingthe  said  cattle  in  tfa^satd  declaration  mentioDed  jQi^g^  ^^ 
by  the  said  CD.  ii^  the  aaiDeof  a  distress  in  maiUMr  and  form  aa.  the  |&"^>^^^de. 

said  C.  D.  hath  in  his  .said -second  plei^i9.th«t  bekaU  above  alleged,  verteddift- ' 
to  wit,  on,  &c  afiNreaaid,att,  &€.  aferosaid,  he  "the  sud  C.  D.  conM^eastohis 
rerted  and  dj^fuped  J0f  the  said  cattle  to  hie  em  use,  in  manner  ^^^^^^    ^' 
and  form  as  the  said  A.  B.  hath  above  Hummi  oom|rfained  against 
him  th^  said  C.  ])L|  And  tbis>  &c*— -[Ooii^faMfe  wiik  a  ver^teation^  a$ 

€4^,689*]  « 

« 

[Fridudi  fum^m  aiilst,  689.1---Bee9aae  hesttth  Itat  tHe  said<«lQ4e  m-  mbxa& 
in  the  said  declaration  n||ntioned>  in  wUMb*  ^*  "tew^ia,  asd  at4fae      r»696] 
said  seYesal.  times  when,  fa^  was  tfa<^  ctkise,  soil,  and  freeh(dd  of  him  To  Ubemm 
the  said  A*  B.  (J}  and  not  the  ckee^  sml,  and  freebuld  of  him  the  said  tum,  cTenisl 
C.  D.  in  nmnner  and  form  as^he  the  said  C.J),  hath^  sfbore  in  htsRsaid  ^  pl^^  (0- 
second  plea  alleged;  and  this  be  the*s^  A.  B.  prays  maybe  inqnivsd 
of  l>y  the  countcy,  kc* 

r^recMsi  noM,  IIS.  mU.  6aa>rBeeattae.  h»  saith  that  whkst  the  1^^  V^<^^^ 
said  dwelliii^oase  yfh&  the  dwellifl||JAouse  and  freehold  oi  the«aid  tum,  dendae 
C.  9.  and  b^we  Ae  said  time  when,  Ac..  t«^  wit,  on,  &c.  at,  &c.  atee-  ^^^"^^^""^'^ 
^d,  he  the  said  C»  iD^  demised^  the  ssid  dweilingdiousei  wi#i  the  tiff. 
appurlenaneeSfto  the  said  A.Bklo  have  mid  to  held  the  same  to  him 

M..H      ^  .      ■         I        ,  „  ■  *..  I     ■ 

{h)  See  the  precedent,  3  Wils.  20.  and  there  is  any  reason  to  apprehei^ 

(f)  When  the  name  of  the  close,  or  that  the   defendant  may  be  able  to 

the  abuttak  thereof^,  hare  been  set  prove  that  he  is  seined  of  any  close  3i 

feffth  in  tlie  declaration  wHh  suclr  cer-  tlie  same  pari&,  itfs  necessary  to  neW 

tainty  80  to  pstdude  the  ponibQity  of  assign,  setting  onttfae  name  and<abtit- 

thft  defendsjit's  hamg  another  ckM^  iaia  as  in  the  precedent  post,  7^^  See 

of  the  same  naxoe,  or  abuttals  ii)  the  li'fiaund.  299.  b.  c 
same  parish,  the  above  replication.wil^        (jr)  This  allegation  is  not  secessasf , 

suiHce,  11  East.  70,  71.  and  id.  note  a.  it  is  sufficient  to  traverse  the  close.be- 

unless  the  plaintiff  claim,  as  tenant,  ing  the  plaintiff's,  and  where  in  fact 

&c.  under  the  defendant,  when  the  the  locnsr  in  quo  was  not  the  plafhtiff '& 

plea  must  be  speciml  as  m  the  follow-  freehold,  this  allegation  should   be 

ing  pteaedMt — When  tike-  dose  is  onnttcd. 
not  set  forth  with  naiff  or  abuttals. 


L^iieiul 


D, 


-9 


the 


If',  fc^V 


be  wik 


ofliieAi«A.BL  to 


Ceflec    r 


Ifee  iftuW^ctwy  pftTt  ^'  ihe  «ud  K<«al 


tbe 


CD.»iiAtt»ketbeu^A.BL 


7» 


U,rx*Ai.w:M,  tMBtd,  vcf«  WTMiefonj  tumei  and  drivHi  bv 
.*'  ^^^^-^     ^>*"  '^t  <"  uk^  ^^^  lustiwaT  iBto  and  ains  tne 
T*»^<-;»*r.^ai.  ar  pvcd  af  bad,  b  viiic^  Ak.  and  apoe  ikat 
fi^^P*f^^  '       meaoa  aad  ia  €an§eqQeiice  tikeren^  die  said  cattle 

itrsX  tnae  aiiea,  &c.  ia  tke  said  d€«e  «  wtkk 

f be  fiiaw  there  then  ^rnwin;,  amd  doias  diaiij 

fom  a«  die  «aid  A.  •&  IsJth  adwre  thercaf  can 

lh<5  ia!d  C,  D.  •  And  this,  &c^ — T&iir^AsiMi 

an'e,  €t?-.~      '  . 

Tor^aofev  *Arr Mi  nan,  #15  aii/A  689-] — Because  he  saidi  t*wt  die  sai<i 
<W^*^of^^"  '«ir:ks  roriufKJs  and  fence*,  bcbieen  the  said  closes  of  die  s-id  C.  D- 
§fiK0:%,  tliat   a*i^  the  *'a!d  close,  or  piece  or  parcel  of  land  of  the  said  A.  R  Ixfore 


a 


Stt  tiie  fTrecedefxti,  9  Venlw.     f^tMn- 1^  PleiAr,  R.  5. 


24.     Ko  ne*  i^.v^rrrieni   Ke.T^a  ise-        fij  Q«.  m.  1:  t  ctrccsaitr  far  a  ti»- 
tt^.Arr,  11   E*i;    45!-— 2  Cro.  dTj—    «exse,  sec tbe  ovat  pre'ieilent 


a«Ml  ad  the  8itd  several  timee  wheti»  &€#  ki  the  said  plA  of  the  saiA  m.  #d  bsju. 
C.  D.  and  in  the  said  declaratioit  above  respectively  mentkoed,  at»  J^  ^^' 
%uu  aibre«d,  were  w«iL  and  stficiently  fnamtaiiied  and  repaired  cattle  were 
to  prefnent  cattle  feeding  and  being  in  the  said  close  of  the  said  unnUgF^  &e. 
C.  D.  ^m  escaping  from  and^ont  of  ^  same  into  the  aaid  ekMes 
of  ilK  said  A.  B.  »id  that  the  said  dMe  of  the  said  C.  D.  in  the  said 
soeond  ple»  nientioned»  at  the  said  several  times  when,  &&  were 
wikl»  nngsfffwiahioi  and  nnnily,  and  used  to  break  down  baidn, 
nonnda,  and  fences  in*  good  repair*  and  that  the  said  cattle  of  the 
said  C.  D*  at  the  said  several  times  when,  &c.  at,  &c  aforesiud, 
^roi^  their  «aid  wild,  ungovernable,  and  unruly  disposition,  broke      {*6981 
down  the  saM  lioUKis,  banks,  and  fenees,  between  iht  said  close  of 
him  the  saidRi^  B*  and  the  aaid  dose  of  the  said  t).  I>;  the  same  then 
being  weli  and  suftdently  maitttained  and  in  gpod  repair  us  ittbresaid, 
and  throagh  thb  hreaidi^  of  tke  said  banks,  monnds,  and  fences  so 
ttade  by  the  said  cattle  of  the  said  C.  D.  aas  aforesaid,  the  said  catr 
tie,  at  Ifaa  snd-eaiverat  -Hbms  when,  4x.  entei^  into  tlie  said  close  of 
the  sa&d  A.  fi.  and  eaft  np^the  grasis  and  hertsgebf  the  said  A.  B.  then 
growikig4lifre»  aad  did  damage  there,  in  n^mfer  and  form  as  tfieiiiM 
A.  B.  hadh  above,  in  ;hi8*  said  seoond  plea  in  that  behalf  alleged ;  with*  Trftverse.. 
>oiit  thi8»- thai  the  aaidcat^  so  being  in  tilieftdd  close,  or  piece.or  par-^^^* 
«el  of  land  of  him  the  said  A.  B.  as  aforesaid,  a  little  before  ike  said 
several  times  wben^  &c.  in  the  saidseeond  plea  mentioned^  and 
against  the  witt^f  the  said  C,  D.  and  wfthoat  his  knowledge  or  con- 
sent, coaapsd  Iram  ib»  said  close,  or  pie«s^«r  parcel  of  laM  of  him 
the  aud  4Lils  tbiougb'tbe  dnfects  and  menffioiency  of  the  said  banks,* 
monnda^nrnkfencosr^letween  the  said  dose  of  the  said  C.  D,  and  the 
eaid  etoae^or  pioae  or  parcel  of  kni  of  the  smd  A.  B.  as  tlie  said 
C.  D.  halh  above  in  hM  sakl  second  [^bft  hi  that  behalf*  alleged,  and 
ih\»,  k^c^^OmKkuU  with  a  veHpioHm,  08  am^,  689.'^ 


^ jwn^ as atife,  6a9.3*-nBecatt8e  he  saith that theeaid C. H. To pka of- 

and  ail  tbaae  whose  estate  he  now  hat^^  and  at  the  said  several  times  ^^|^c<»rt. 
wlien,&c.  bad»  of  and  in  the  sakl  messuage  and  land,  with  the  i^ipnr-  mon,  denial 
tananccs  for  the  time  being,  from  time  whereof  the  memory  of  man  /^^  ^  ^^ 
is  not  to  the  contrary,  have  not  had,  nor  h«ve  been  used  and  accui- 


(•t)  Quaere  w  to  this  traveiBc.  re-asserting  the  right  tif  common,  §tc. 

*  {jn)  See  the  pleas,  ante,  611,  and  is  Kecessary,  which  occasions' nme- 

SdG,  7.    It  b  ycTf  usual  in  practice  to  cessaiy  expense  and  deli^,  for  the 

reply  specially  de  tmjuriih  and  to  con-  repfication  ougrht  directly  to  deny  the 

elude  with  a  formal  traroeme  of  &e  right  of  eommOn,  and  condmk  to  the 

rig^t  of  common,  way.  Sec.  and  with  a  emtrOry.  ,1  8au)id.  103.  b.  n.  3.-^  Ld. 

verifietuion,  in  wluck.capo  a  tejoiitderi  ft^rans^MI. 

VoL.y,  sx 


Iir.     TV   SLil 


^g0  WKFLlCMfnKf%  IS  TKESPA6S. 

[*6#]  tMsed  no  have,  nor  of  right  oosht  to  have  had,  Mr  on^t  the  !Bakl 
C-  D.  rtil!  of  rio^it  to  have  for  himself,  and  theaiaeKe^,  bi«  mod  their 
tenants  and  fanners,  occupiers  of  the  laid  tteesaage  and  lanid,  witii 
the  appartenance<(,  commcu  cf  pasture^  w,  i^pon,  mmd  thnm^mit  the 
mnd  clom,  im  whidi,  Sf€.far  mil  kiiamd  tkgit  eommmuUe  catth. 
levant  mmi  touchani^  in  amd  mfom  tibe  aatif  mammge  and  lamA^  miA 
the  mppmrtenmmee^  in  every  ffmr,  mk  all  Hnaa  oj  the  ftm 
•aid  wipiwage  and  land,  widi  the  afiparteiiaBeea  balongiof  i 
tainhig  in  aunner  and  form  aa  the  said  C.  O.  haih  alhove  in 
second  plea  in  that  behalf  alleged,  and  thia  he  the  said  A.  HL  pinj« 
nttj  be  inquired  of  by  Ihe  oonntrj,  Ilc 

To  plem  of       See  <he  precedents,  Rast  Ent  €06.  b^— 9  Wen«v«-M5w— Tlmn|i. 

nght  of  com.  g^^  453^Wille8. 57^-6  T.  IL  445.  and  of  a  custMnta  cndaae  lands 

moo,  ap' 

pnnement    in  a  coounon  field,  and  that  after  snch  endaawe  Ihe  lacna  la  ^o  is 
of^common   pot  commonable,  see  ft  Wils-fiTa 

Obserfstions     From  the  note  to  ihe  last  ptecedent  it  will  nppur,  that  where  the 
of  i^hu^  "i^  of  common  4ir  waj,aa  stated  bj  the  defendant.  Is  denied  ^  the 
comnion  and  ptaintiflC  it  IS  in  general  sufficient  merely  to  den  j  snch  ligMt  es  !■  the 
nend.'"  ^     ^^  precedent,  foUowing-^ie  langiia|;e  of  Ihe  plea,  and  iimiiilndln^  t» 
the  coontrj.    This  rule  has  been  most  ably  dednced  fvam  die  cases 
in  thn  books  bjr  Mr.  SeijeaBl  WUliams,  i  Sbnnd.  lOS.  b.  where  he 
^  states,  that  courts  of  justite^  diacoarage  unnecessary  pralndtiea  in 

pleading,  because  tiiey  lend  to  expense  and  dday,  and  that»  theie- 
•  tore,  where  a  defendant  canMt  take  any  new  or  elhar  isaae  in  his 
rejoinder  than  the  matter  he  had  pleaded  before^  wttfmatndepartaie 
from  bis  plea,  or  wheve  the  issne  on  the  rejmnder  wnnld  ha  ^le  aime 
in  substance  as  on  the  plea,  that  the  plaintiif  dug^  to  conchHie  to  ihe 
country,  as  where  the  plea  slates  a  defect  of  fences,  a  preacription 
for  a  right  of  common  or  way,  &c.  in  which  the  better  and  shelter 
method  is  directly  to  deny  the  fiu;t  of  defect  of  fenaes,  prescripiinn, 
[*r0O]  *and  the  like,  without  a  formal  traverse,  and  conclude  to  theconnlry. 
1  ^annd.  105.  bb — 1  Ld.  Raym.  641.  In  denial  of  the  prtacriplive 
right  of  way,  &c.  the  replication  will  be  similar  to  the  last  pitcedem^ 
except  in  the  part  in  italics,  which  most  necessarily  he  accordii^  to 
the  facts  and  thelangoage  of  the  plea. 


(o)  See  1  Taimton.  436. 


iFiiv-Aasxffint9>««>  .  df 


[FrweMi  ntm,  «r  siilr,  64S.>«-Beca«9e  iie  Mttk  tliat  he  eiMbited  " 
Mb  mkl  tnll  agaiflvt  the  said  G.  fii  and  breast  kis  suit  tliereapon,  not  jn^^rment  i^- 
fm*  Hie  aon-iiarfbnaaiiee'of  the  aaid  pranlises  and  aadertakliigt  in  the  covenM^ 
aaid  plea  of  ike  mid  C.  D.  mentioDed,  and  in  respect  wheraef  the  ^^t'duST' 
said  judgment  herein  also  mentioned  was  so  recovered  as  aforesaid^the  actiou 
bnt  fw  the  non«pefflbt  inaucc  of  other  and  diiSerent  promises  and  nn-  ^\reai£e8 


made  bj  the  said  C.  D.  to  the  said  A.  fi.  in  manner  and  of  sontncts 
form  as  the  amd  A.  B»  hath  idbove  thereof  eomplained  against  him  the  ^^^^  „jeii- 
said  C.  D.  and  iMs'he  ^e  said  A.  B.  is  readj  to  verify,  wherefore  tioned  in  the 
inasmuch  aft  the  sidd  C^phath  not  answered  the  said  complaint  of  ^  ^  ^^'^ 
the  said  A.  B.  as  to  ike  said  breach  and  fion-perfermance  of  the  said 
promises  and  vnderliddngs  in  the  said  declaration  mentioned,  and  so 
*  newly 'alMiive  asiiigned  as  daresaid,  he  the  *said*  A.  B.  prajs  jad^      1*701] 
nevl»  and  his  dawags^  i^' reason  of  thtf  noii  performance  thereof,  to 
be  adjudged  to  him,  &c. 

■[^erfMiK  *n(m,  as  ante,  689.]— Becadse  he  saith  that  he  tile  said  ivtempam 

A.  &  exhibited  Ids  said  Inll  against  the  said  C.  D.  and  brought  his  ^  '^'^" 

snit  thereafKm,  not  !br  the  trespasses  !■  ihe  introductory  part  «f  the  ton  aasauk 

said  second  plea  mentioned,  but  for  HM;  the  sud  C.  O.  on. the  said  demesne, 

new  MW|CTt»  ' 

day  of  -*— ,  A.  D, ,  with  force  and  armsj^fcc.  at,  ftc«  afore-  ment  that 


Bm4t  vpoir  aatWhci'  and  dMermt  occaeiMi,  and  for  another  and  dSf-  ^^^^^^^ 
Aprent  purpose  than  ii^  the  said  plea  mentioned,  made  another  and  dif*  for  a  diffet- 
fcrent  assaalt  upon  Ae  said  A.  B.  than  the  saM  assault  in  the  said  V^^  •■■•** 


(p))  Sfoethepraccdenis,  3  W^eatif.  T.  B.  146.  and  see  the  plea  to  tMi 

151  t»lS3.  and  ^  T.  a  aOT.;  but  the.  new  MBigwciit,  S  Wentw.  UiS ;  ipi 

former  appears  too  p|»lix,  and  the  lat-  as  to  aaw  aangnmeats  in  genenl,  2 

ter  precedent  may  be  incorrect,  ac-  Saund.  299.  n.  6.  ante,  1  Vol.  lod.  tit, 

cording  to  tbe  case  in  3  Lev,  92.  in  New     Assignment.— Whenever    the 

which  it  was  held,  that  to  a  jiistiiica-  plaintiff  has  in  truth  recovered  a  judg- 

tion  in  trcapan,  concluding  with  a  ment,  for  a  cause  cf  mcti^n  t^mllar  to 

statement  ffaat  the  trespasses  meatioii-  thst  mentioned  in  the  deeltration,  and 

ed  in  the  ptea  were  those  mentioned  the  defendant  pleads  such  recovery  in 

in  the  dealaration,  the  plaintiff  coul4  bar,  a  sew  asdgnment  is  necessarf ; 

not  reply  that  they  were  not  the  same,  so  it  may  be  necessary  in  some  cases 

without  shewing  some  other  trespass ;  where   tbe    defendant  has   pleaded 

and  tliis  seems  pfoper,  in  order  that  partnenidp  in  abatement,  1  Esp.  Rep. 

the  defendant  may  have  an  epportn-  45S. 

nity  of  pleading  to  the  new  assign*  (q)  See  the  precedents,  9  Wentw. 

ment;  see  sbo  anotber  precejient,  4  10.  likt  cxxrr.    When  this  new  as- 


s 


Ik  tie  «^  A.  ft.  M  n^5  m.  wr-j 


n  *nv        {Or  itpaia  ^i^^ssf  rMaJ^p*.  d*^  as  Mtc.  ^1  htf 

/cfT-Si  A.  B.  ur=>s' Sba  CM  ac  «T  rated  iataia 

:^!M  be.  6e>i^  Tjnceof  teeair,  MTt  atfifacsbd  tMFwihrMiJ  fastca^ 

b  »»:r^    mtrnti-imtrl,  fc>aai.»far  ikM  i^saidC.BL«tfeHi d?  if 

^  X  M. >  ttriwip  tM  uwiBs  «tf  dv  said  writ  m  ifte  wd  km 

pita  »«*u«u«a,  Afltt  *e  i'»-Mf  azid  AiSnrai  mrtamm  ihaa  hr  *wtac 
«f  the  MJd  ■  .-it,  <r  is  eitcatMM  taenni,  m»6e  am  aaaaall  apas  tta 
Mid  A.  B.  la  «i'^  ai.  4c^  ■faw.iiM).  anl  G««  nd  Ane  boai.  hraised. 
«*GiMle^  ULd  iiMrcaiMi  *•■— .j-t^  (n«a  a^  (berv  niprisaacd  laa  ika 
umI  a.  ft.  aad  ktpi  aad  deuiacrt  kia  la  f^''^  oia^  wi«ka«  aav 
na^naUf  ar  proiobte  caaaewmsarm,  iwa  taag  ifarr^uw^ta 
*u.far  dM  *[.acc^aae^,T,RdM«c(rfibF«aid  (lar  a  tkaasdfaM 
caant  neaOaxmli,  coatnrr  t*  ike  iars  and  c«!m»  W  (baaiBiB,^ri 
a^inM  the  Mill  of  die  aud  A.  Bu  viikk  said  asaali  and  iaafdMaauit 
abave  aewtr  vs^ned  ia  aaothcr  aad  diSerait  aa^ault  mad  Hfriaa*- 
man  tbaa  the  aaid  anaalt  asd  inpnaenMeat  ia  the  «ad  last  jIm 
ncauoaed.  and  tfaorbr  attcBpied  M  br  j«?d6ed>    WWiriavc,  kf— 

>»  -nt»-  [rn^iwli  M*.  H  Mtr.  669.3— fiecuie  >*«  *^^  t^^  *»  ""(^  "^ 
,u.  rM-  '''*  ""Si"*'  *"*  ■■  <!>>*  <aas«,  aod  bni^t  his  aid  ant  ibcnapn 
»"       ayhit  tkaaaidCD^Mtauljiartkenid  tnapaaMa  w  Ika  said 


,  aod  rhf  n  not,  Kc  gntetal  lliH  ■  aecesiin .  2  W3l  Sj— 

L— 1  =i'ini  399.  B.  10  Ent   SI.  7S-   r&— See  I  SNai 

'a  to  177    u,le,  1  \oL  2WL  n. fi^-2  T, E.  172  lo  ITTj-AMe. 

agaarat.  1  Td  lad  til.  New  An  i|.iiaii1  See 

If  «dciio^  9  Wentw.  Sep&cKMm  d  vroafful  rlr'Mrr  Act 

J»ac^aiagawf,riH  dwAuse  by  ^  pl^i^.  -  T.Kin: 


KBRr  ASSlQHMBirrS. 


M8 


Mcond  and  last  pleas  respeethreljBMiitioBed,  and  tkei^y  attempM  a.  iir  tmsf- 

to  be  jnstified,  but  ako  for  tliat  tbaaaid  C.  D.  on  tile  said day  'Jj^  ™,]^ 

of y  A.  D.  -r^ — ^  out  of  tb^aaid  pretended  ways  in  those  pleas      nwrr, 

mentioned,  or  ettber  «f  tiieni,  aeized  a«d  took  tbe  said  cart  in  ijie  Jl?^i''^ 
said  daelaraition  mentioned,  and  drew  the  said  staple*  and  broke,  vai  of  cart, 
4nastd,  and  spoiled  tbe  san^;  and  also  the  said  padlook  wiA^^^^der^^ 
'vhiob  the  said  cart  was  ixed  and  ftslened  to  a  certun  ptst,  out  of  new  assign-  * 
the  said  snppoaod  way,  and  removed  the  said  cart,  and  seized,  took,  "?^Jf?^ 
and  earned  away  the  same,  and  converted  and  disposed  thereof  to 
his  own  use,  in  maansrand  form  as  tbe  said  A.  B.  hath  above  thereof 
conapisinad  agfainst  hiaft ;  which  SMd  trespasses  above  newly  assigned, 
are  otbar  aad  dilb'uait  trcgpasses*fipom  tbe  said  trespasses  in  tfiesaid     [•ros] 
second  and  las^phao  mentioned,  and  thereby  attempted  to  be  justa- 
fied.    Wherefore,  te^-^ponc/iufe  as  anUt  701.] 


And  as  to  so  mnek 'of 'the  said  Uuit-aMttiioned  plea  of  the"  said  New  asagn- 
C.  l^MiA^  ralalea  to  tbe  seizing,  taking  aad  carrying  away  of'the  said  ^e"^^? 
goods  and  chblMa  m the  said  last ooanlof  the  said  deelaration mei^ &c.  was  dif. 
liiMwd,  except  the  said  hay  and  grass*  paiOel  rf  ikm  sane  goods  and  to'S!^  m«n. 
charttela,  aad  converting  and  dispoiiag  thereof  to  bis  own  use;  the  tionedintbe 
aaid  A.  B.  sailh,.  that  the  wheat,  rye,  barley,,  peas,  and  oats,  in  the  P^^*('>' 
iaait  count  of  the  mk^  declaration  .aettttoned,  were  certain  quantitiea 
if  wheat,  rye,  barley;  peas,  and  oatsoC  the  said  A.  B.  wyckgremr 
in  the  said  clo8o,callod  -; ^  and  whieb,  before  the  oonmiitting  of 


tbe  said  trespass- in  the  said  last  oount'  of -tbe  said  dedaratnm  men- 
tianod,  iiar6  oiit  4wni  aild  raaped  igr  tb^  said  A«  B.  and  were  other 
than  and  diiesont  fcood  the  said  corn  in  the  fifth  count  of  the  said 
declaration  mentioned,  and  no  pariaf  tbe  said  gsods  and  chattels 
ai  the  asid  last  pte  of  the  said  C.  iX^meationed,  and  this  he  the 
said  A»  B.  is  ready  to  verify.    Wher^oiy,  fa>— £Coitc/t((fe  as  m^ 


{Frmiudi  nem,  as  mi£^,  689.] — Because  he  saith  that  the  saidm*  »»!«•. 
pi«cc  or  parcel  of  land,  in  which,  &c.  in  the  said  first  count  of  the  ^nwlm^ 
said  declaration  mentioned,  at  the  said*  several  times  when,  &c.  was  To  a  plea  of 

and  b  a  certaia  close,  in  tbe  parish  aforesaid,  called: ^*^^^^  n^^u^ 

&c  [sMoiAe  atettn^  as'ante^  4S4]  wUch  said  close  now  is,  and  at  new  aMgn- 
the  said  several  times  when,  &c.  was  another  and  different  close  ^'^[buMSf 
from  the  said  close  in  the  said  last  plea  of  the  said  C.  D.  mentioned,  («)[. 


(t)  8ee  tbe  praoedents  and  law  re-  415.-10  East  f d. 

fHMdtoin  tbe  ast^  ante^  700.  and  10  («)  See  tbe -pieoedents,  Bitt  Bnt 

73.  eO&— 3  Qo.  la  b.-^  Wentw.  W, 

(t)  See  Pleaded  Aanstsnt,  414  192.-Madia.iad.  ianiv.->-WlMMf» 


1^^  V  PXEAi  BT  BAMf  fcC« 


!••  <M«>  '^"^^"^  ui  the  Mid  eognizaBse  aUegMl  to  bs  d»»  and  manwtf,  anl 
unpaid  jfWm  the  wiMl  A.  B.  4»  &e  md  E:  F.  tKe  8Md  A.  ]|i  sailk  1^ 
aiber  the  said  Imtdaj  of  St.Mi€had  thfi  AicImid^*  A*  D^^i^---*,  1^ 
before  the  said  ttme  when,  fcc.  to  wit,iOfttfae  ■  .day  of  »m  the 
jTjear  afoc^^aaid*  at»  fec^aforeaaid,  he  the  aald  A.  B.  tendered  and  offeiw 
ad  to  pay  to  the  said  p,  F-  (or  to  G.  H.  ^env  aaA  there  heing  the 
hailiff  of  the  said  E.  F«  and  by  him  duly  authiniaed  ia  receive  the  said 
lenl,  ittdmake  the  said  distress,)  the  said  sumY>f  .|g-— ^  whkh  the 
aaid  £.  F.  then  <aad  th^ipe  refused  to  accept  and  receive  of  and 
&am  him  the  aaid  A.  B.;  and  that  after  the  said  tender,  and  before 
*       ^  said  distress.was^  madfi  and  taken  aa  afmiesmd,  jio  reqneat  or 

(*6aq     demand  of  the  said  iitm  tif  ,£ ^  was  ever  nacke  by  or  *on  the  be- 

half  of  the  said  K  F.  And  this,  &c.*— CCtwu^ude  with  a  vw^caHon,  as 
•Mir,  679,  setsenl^  jnrecedent^ . 

4  ' 

.^fne^on(«7'      [CovMtieneeiment  of  jifea  in  frar,  us  an^  678,  679.3^^Beeaiifle  4ie 

saith,  that  the  said  C  D..  after  the  nuking  of  the  said  dendse  in  the 

^  said  first  avowry  mentioned,  and  before  any  part  of  the  said  rent 

t  therein  mentioned,  became  doe  or  in  arrear,  to  wit,  en,  lie.  A.  Bl 

•« — 9  at  the  parish  afinresaid,  in  the  county  albresakl,  with  Arce^airf 
arms,  &c.  entered  into  a  certain  messuage  «r  dwdliQg4Loa8e, 
of  the  said  demised  premises  in  the  said  avonrry  alleged  to 

-;  ^  demised,  in  and  upon  the  possession  of  him  the  said  A.  B^  theroot 

^pd  him  the  said  A«  B,  from  his  possession  Ihereof^  ejected,  expdied, 
pi^t  ottt»  and  aflM>ved,  and  kept  and  continued*  the  sadd  A.  B;  aa 
^ected,  exp^led,  put  out,  and  amoved  from  his  possesion  tbersaC 
ftom  thenc^,  until  and  upon  and  after  the  said  -— *  day  of  «     ■% 

A.  D. b    And  this,  &c«— -£Canc2iide  vnth  a  veriJk&Hon,  as  aaif^ 

679,  seventh  precedent, J 


MSAoaraA-       [^CammencefneM  of  plea  in  har^  as  ante,  678^  679.] — ^Because  be 

To  avonriy    ^^  ^^  ^^  ^^  P^^  ^  which,  &x:.  now  is  and  at  the  Slid  tiiie 
dMBage  ie».  when,  &c  was  the  dose,  sml,  and  freehold  of  him  the  swd  A.  & 

ho"d^^  d^"  »*^  ^^^  *®  ^^"^  ^^  "*^  freehold  of  tiie  said  C.  D.  (or  "  Q,  Jt») 

nial  of  lus     in  scanner  and  form  as  the  said  C.  IK  hath  above  ^i  his  s^nd  avowry 

ti^e  (/).       ^^  «  cognizance)  in  that  behalf  alleged ;  and  this  h«  the  said  A.  R 

prays  may  be  iuquured  of  by  the  country,  &c.  .    . 


«i 


(e)  See  the  pleas  of  eyiction>  ante, "  as  to  the  plaintiff  beings  a  freeholder, 
534,  and  1  Saiind.  204.  n.  2.  the  plea  in  bap  should  merely  tniTerM 

{/)  See  the  avowry,  ante,  564.   As    the  defendant's  title  without  abdng 
to  diis  plea  in  bar,  see  2  Saund.  206.    the  plaintiff's,  which  in  iJi  cases  is 
a»  n.  22.--€om.  Dig.  Pleader,  3  K.  23,    sufikient. 
—1  Co.  64.  a.    If  thcie  be  anv  doubt  ^  ^    , 


.>. 


tt  uEnsTiir^  fiy 


tfoMd,4i*iiotdettiwthefM«rbe(^!ii  whkh,  «k.  «!#•  fliU  C.  Bi  di^te^^ 
in  iiiniieriftd«M»tteffid«.ahc(faabo?eialiBind«ii^ 

in  Ihat bebi^ alleged;  ^ted fkM he  theglM  A» & iWiyB nugr be  ni»      [•683] 

quired  of  bj  the  coiiiili7,ftcl  dSJbc^ 

Ztkmmmemmtti'iBf  fUga  in  bar,  as  mi^  678,  679.>-Becme  te  '''^^J^' 
MMh  fhftt  kng  hefene  the  Mid  time  wh^,  ftc  to  ifil^  eiV  %e. «(,  Ifac  gJ^J^ 
aforesaid,  he  the  said  C.  D.  demised  the  said  piaeeiii  uriMi^fa.  wbireeiioldsr^r  * 
the  appurteiUBces  te  the  said  A.  B.  to  ha^e  and  to  hold  the  same  to  ^^^  defend 

the  aaad  A.  B.  from  the day  of-. — ,  m  the  jearlast  Are8aid»sntdMBtB«lr 

fcr  em  yearthea  mtxM  Mtamxof,  tod  fbllj  tobs^bottpMe  and  fmdbd,  ^^^^[^^jp 
aaid  so  from  year  to  year  for  so  long-time  as  the  said  C*  D.  and  ^  9;  W< 
^leiild  resphedvellf  pieaafr;  j^virtae  of  which  said  demise^  bs  the 
aaid-A.  B.  lo^  befere  flie  said  time  when,  Itc.  to  wi^  on,  &&  last 
aforesaid,  entered  into  the  said  phce  in  wMeh^  itt,  'with  the  appnc^ 
tBtanoes,  and  became  and  afttil'and  at  the-said  time  when,  &c.  watf  9 
paaacssed  thereef,  and  being  so  possessed  tiieYeef,  he  the  said  A.  I|i 
atftorwaidl  aad  dkmng  tiie  eoailKiaace4>f  the  said  tenaBcy,  aod  h^ 
fhfe  the  aidd  tiiAe  when,&e.  to  wit,  on,  fte.  pat  the  said  cattie  in  tM 
said  de^sration  mentioned,  into  the  said  place,  in  which,  ftc'to  feei 
and  depasture  on  the  grass  there  dien  growing,  and  Which  smd  catthr 
Were  lawfally  in  imd  apon  the  said  place  in  which,  &&  f(todBng  aai# 

■ 

depastaring  on  the  ^rass  there  then  giwwiug,  from  tiieace  until  tlnr 

aitid  €;  D.  of  his  own  wrong,  at  the  said  time  when,  &c.  during  the 

euutiiHiance  ef  the  said  tenancy,  took  the  said  cattle  in  the  said  de- 

ftAMdwn  mentioned,  in  and  apon  the  said  place  in  winch,  &c.  and  de- 

the  same  against  lareties  and  pledges,  antiU  tkc^  ia  manner 

as  the  said  A.  Br  hath  above  complained  against  him  the 

said  C.  Dl    And  thi^,  ibc^^lCmteiwk  wWi  a  veHfleaHon,  as  ante^ 

^^v^  asiNMCri  p^e0ewHw«T 
V 

^Cmnmencement  rf  plea  in  bar,  as  ante,  678,  ^%3^— Because  hMroe^owry 
saitil  titot  the  said  A.  B.  before  and  at  the  smd  time  when,  ftc  was^^  <ilstreM 
kaiMiy  possessed  of  and  in  a  certain  close,  &e.  (state  the  plaintlff^s  saa^  that 
potKSstoa  €f  the  adjoining  *close,  and  the  ohligatum  of  the  oee^piar  iJ*Sn^ 
of  locus  in  fico  to  repair  thi  fence,  and  ^lat  the  fence  was  out  o/re-\B«ttle 


pair,  avd^M  piain^s.  cattle  ikereby  escaped  into  locue  in  quo,  as  in  ^  Jj^J  ^^^^^ 


T^" 


(#)  teelheiBnarty,  aate^sas.  eordiiig  io  die  facts,  see  the  preee«** 

(A)  the  demise  anait  be  it»ted  as*   den^  «itfti'904.  ' 


•^vumwt.  «iesaidA.B.aguiistiiie8wdC.D.«f&rAe8^-«^ 

tfiat  is  to  say,  od,  ftc.  in  tfau  aame  term  and  not  before.    And 
said  C.  D.  further  says  that  the  aaid  A.  B.  commenced  tins 
and  sued  out  of  the  said  court  here  a  certain  writ  of  oar  -nid 
the  bin^  called  a  subpcefia  ad  respondendam* 
m  this  action  against  the  said  C.  D.  to  coopel 
»  after  the  hour  of  tea  oV^tock  on  the  --— r  day  of    »  *%  in  this 

term,  and  that  before  the  said  coBMnencement  of  dhis  suit,  aiid  b^are 
the  ezhibkiBg  of  the  said  l»U,  to  wit,  at  the  hisir  of  nine  oi^cleck  cm 

^e— «-day  of ,  at,  iuc  afiMresaid,  he  die  said  O,  D.  wbs  readf 

and  willing,  and  then  and  there  ienderedy  and  ofered  to  pay  to  the 

said  A.&  thesaidsamof  |§ ^  parcel,  &c.  innasnevand  fiamas 

he  the  snA  C.  D,  hath  above  in  his  said  second  plea,  in  that  behalf 
alleged.  And  this,  ^tCr^C^ffeMe  wWi  a  verifiemlion,  mt  miU^ 
706.] 


tion  to  plea 


{AdAo  nout  m  ante,  irod>] .  JBecaose  he  saitii,  th«t  ike  aaid  A.  Bu 
lid  not,  after  the  time  when  the.  said  supyooed  caneea  of  actifMi,  in 
a  prior  de-T  the  said  declaration  mentioned,  aeemi^,  a04  beiNie  the  said  C«  Dl 

^"d^?      te^ered  and  oiered  to  pay  the  8aid;sum^  |g ,  parcel,  &g.  as 

maiid.  he  the  said  C.  D.  hath  in  Us  said  plea  in  that  behalf  alleged,  de- 

mand the  said  soAa  ef  ^«*— ,  paveel,  &c.  ^f  and  fimn  the  said  C.  D. 
or  request  hiii  to  pay  the  same».  or  any  part  thereof,  in  manner  and 
farm  as  the  said  A.  B.  hath  Sibof e  ip  hiasaidrefdication  inthatbehalf 
aUegBd;.aad  of  thia^he  the  aaid  €.  B.  puts  himself  upon,  the  coun- 
try, &c 

Torepfica-  {AeKo  mn,  asmk,  rc^^^eeanse  he  smth  that  the  aitf.  A.  & 
^teni^^'of  ^  net,  afieir  the. making  of  the  aaid  twder  in  tii%eaid  laatpiea 
[Vio]  meatiened,  awtbe^BH^  the  exhibiting  ef  «Che  aaid  Inll,  deB^  ofer 
a^nH^  request  thersaidC. IX  to  pa^to  hkn  tfafe  saiif  A.  &  ^  said  samof 
sack  denqmd  ig.^— .^  parcel*  &c.  in  the  said  plea  meutioned^ia  manner  and  fisnn 
^''^*  aa  the  wd  A  B.h^tli  above  in  Ua  said  replication  in  that  bdialf  al- 

Jagad.    And  of  this  he  the  sai^  G.  D.  puts  himself  apon  the  conn- 

#y.&e- 

« 

•  *  •  •        * 

TO  aatBAsi.      \jAeth  fum,  as  amte,  7'C6.]~Because  he  satth  thai  die  said  deed  of 

Rejoinder     release  in  the  said  second  plea  mentioned,  was  had  and  obtained 

that  the  re-  ^- 

lease  WW  ob-&irly,  and  not  by  the  fraud  or  covin  of  the  said  C.  B.  in  manner  and 


(«)  See  the  repUc^tioB,  aate,  649.    ^Wentv.  ladax.    Ab  to  the  jaw,  see 
and  the  procedenti,  3  Wentw.  181.—    1  Ei^,  Bep.  U6i 


JN  .ASBxfmfWLT.  '      '     .  .  #9i 


k 


w 


fbnu  afr  tiie  asM  A.  B.  hath  abore  kthia  md  r^^ieatioik  ki  that  b^*  «»  bssbm. 
telf  idleged;  and  of  th»  be  'the,  said  C.  p.  pojfci  hinsetf  upon  tbB  ^^^^  ^^"^ 
countrj,  &c.  -. 


f>tfo«M  nan,  m  ante,  r06.>-.Bceaiia^  he  8aitb»^  that  the  said  several  '^  btatuu 
fli^posed  causes  of  actioa  m  tha  said  dachMidon  roentioned,  did  m4,  iDitrATiovs. 
nor  did  aaj  or  either  et  them  accme  to  the  said  A.  &  widnn  sia  Rejoinder 
>ears  next  before- the  issuiBg- df  the  said  precept  {or  «  writT)  i»  the  ^^  ^  ^J 
aaid  ref^catton  to  the  said  seaiMMl  plea  mention^y  id  no&ner  uid  accrue  with- 
.&rm  as  "ihe  sttd  A.  &  hath  above  ia  his  said  re^iaatioB  in  that  l^^'^^^'lSe 
behalf  alleged;  aad  of  this  he  the  said  C.  D.  puts  himself  vpon  the  writ  (s)- 

^  countrj^'IScc* 

> 

<  [Same  as  Uu  pncedeni,  aafie^  708»  to  Ute  atteriak,  and  Hten  preeud  To  replica- 

^     as  foUawsi^-]  And  the  said  C.  D.  tardier  saith  that  he  did  iM»t  prf>-  ^telfhe^ 
Bsise  or  ondeHMlBe,  in  naBner  and  fbfin  as  the  said  A.  B.  halh  above  ingthe  time 
i  thereof  compiaiacd  i^jainst  hinii  at  aasj  time  uMiln  sta  je«*s  next -^^^^  ^^ 

(  befbre  the  said  writ  was  as  reaUyand  in  tntth  nssaed  as  aforesud.  non  assump- 

I  And' this,  ^ce.  [C^iieftiiis  tNM  « i?eri/|c«em%  as  oNfo,  €5&3  umosof^t 

time  (A). 

[JieUo  nm,m  aiife»  706.] — ^Beeafeisc  be  suth.Aat  the  said  writ  in  TraveT^of 
the  said  replication  mentioned,-  was  ismtd  bf  the  ''^said  A.  B.  with  ^^ri"\\Y 
intent  to  attach  him  the  said  C.  D.  bf  pledges,  and  then  to  eiiter  and  issuing  the 
record  his  appearanoe«in  the  said  cevrt  here,  and  open  such  appear-  ^^^^vO* 
aQce  80'  recorded  and  entered  aecorikig  lo'  the^cusiom  itf'thesaid 
court  here,  to  declare  against  him  the  i^ud  C.  D.  in  a  certain  plea  of 
debt  upon  demand  for  the  dam  of  sg--— .    Without  this,  that  the 
said  original'  writ  waaksaed  wM  intent  thatjiie-aaid  A.  B:  upon  the 
appearance  of  the  said  C:  D.  'Shoirfld  declare  agajnat  bbn  the  said. 
A.  Bt  in  manner  andibfm  as  he  the  8«d  A»  &  4ath  above  alleged.- 
AtA  thisr  te^  leamhie  wUlm  v^r^tmHon^  aiM»^  ^€6.] 

«  *  • 

yicHo  nofi,  as  an^,  TCXl]— Beeause  he  satth  t^at  the  said  A.  B.  To  replica. 
did  not  exhibit  bis  aaid  biH  against  him  the  said  €.  il*.  widHn  six  feadant  was' 


yea»  nex<  after  bis  the  said  O.  D.'s  first  retail  into  this  kmgdam  beyond  sea, 

from  beyond  tbe  aaaafAertbe  aecsasng  of  tlie*said  several  causes  of  pii^tiff  did 

not  exhibit. 


J — *< 


(/)  See  the  replication,  ante,  653.  and  tbe  precedent  and  law,  2  Burr. 

and  3  Wentw.  Ind.  xii.  and  xm .  953.-— 3  We^tw.  Ind.  xx. 

( J")  See  the  repKcation,  ante,  6$5,  (#)  See  the  precedent,  1  Lutw.  KK). 

and  the  precedents^  3  Wentw.  Ind.  aiid3  Wentw.  Ind.xx.    tf  theiamiing 

IX.  &c.  of  the  count  be  deaM^  ride  Sayer, 

{h)  See  the  i<eplicaaion>  ante^  655.  f^. 


§4^  KEJMKDSftS  BC  BEBT. 

«•  «TAivf«.  mMm  unto  die  ukl  A.  S.  hi  manii^  aad  fbrm  a»  tilt  and  A*  B.  iMlii 
^]S]^;\^iboveiBlii8MkliitUcatioBm1kitfefMfaU  And  cif  this  Ik 

'  mx  vean  of  the  said  C«  D.  puts  himself  upon  the  country,  &c. 

defendant's 
first  return 
(^).  iJkHo  nm,  as  mi*,  706.}— BecMMe  be  seMi  tiiatnogMd^  or  cint- 

4ii>Aaa9  us.  teb  of  the  said  EL  F.  deceased,  at  die  time  of  his  deadly  have,  niMe 

Tri^Ucl!'  the  «diibitiiig  of  die  hiM  of  die  said  A.  &  against  Umthe  laid  C.  a 

tiontiiiM:  as-  ill  tUa  behalf  eome  toor  been  in  the  haiida  of  Um  the  said  O.  Dl  as 

!f  ^  ^^.^A  tdminielwilDr  as  aforesaid  to  he  adatinstered,  in  manner  and  fem 

«ince  the  ez-ao  the  asid  A.  B.  hnth  in  his  ssid  replication  in  that  behalf  alleged. 

biM^y^^  AndofthmhethesaidaD.piitBUmselfiiponthecoaiilrf^&c. 

the  fact  (/). 

To  replica*        [JicHo  non,  as  mte^  706i3«— Beoaase  he  aaith  that  die  naid  jiM%- 

kXments    "^^^  ^  ^  ^^^  ^^  P^  ^  ^^  ^  "^  ^'  ^  ^^  mentioned,  was 

1*712]      luul  and  obtainedfor  a  trae  rad  jast  «debt,  leallgr  and  traly  dne  and  ' 

^Xnu    owing  to  the  smd&F.  and  not'by  the  fraud  or  oom^lmn  die  said 

were  obtain-  C.  D,  or  with  hit  iniont  to  doftand  the  said  A.  B.  of -hb  asid  debt,  in 

df  n^i^the  "^^  andfermashe  die  sttdA^B.  hath  ahsvo  in  Ua  said  r^pioi. 

fHud(m).     tion  in  thai bohaif.sHiyii; and  dieteaiC  fk  fiirtfaer  saith,  that  tfe 

said  judgment  in  thei  said  first  plea  of  him  the  said  C.  D.  aecondfy 

mt^ntioned,  was,  &c.  (similmt  tkmml  tt>  eachjudgmetiili  and  of  this  fe 

the  aaid  C.  D.  puts  himself .^mhi  theconntry,  &c. 


I 


RMJ9Ii^DBR8  JJV*  DEBT. 

*  • 

OK  AWAEVf.  [/SiMt^tfer  to  #fca  nsfimation  ccmdrndmig^to  the  ooimtry»  as  anfi^ 
ti^n'Sfc  706.3— And  the  msd  CD,  as  to  dm  €»d  ceplication  of  dm  mhl 
anaward,de-  A.  B.  to  the  said  Monnd  plen  of  him  the  naid  €.  D.  saith  ihni  the 
aw^O^).     BaidA.B.iiri^tfMnof.an^«Psb74ii»fedi|dMp^^ 

ought  not  to  have  or  maintain  Ids  aforesaid  action  Iheieof  agpinst 
him  the  said  C.  D.  because  he  sajpa  that  the  said  £.  1^  and  O.  H. 
did  mi  make  any  such  SMWcd  •of  or  coftcemiag  the  said  prsmises, 
in  Qianner  and  form  as  the^d  A*  B»  hath  aiwo  m  bm  ^aid  rephca- 
tionaUegad.  And  of  diiaim  tim  smd  A^Bl^piilshihiself  «fon  the 
country,  &c.  *     ' 


(k)  See  the  replication,  ante,  6S6.  xxvi*  &c.  .1  Saund.  103..  in  the  notes, 

i|ad  the  precedent,  1  Wentw.  327.  and  334,  Qote  9. 

(f)  See  die  replication,  ante,  €59.  (n)   See  t&Q  repticatiort  and  tke 

«    (m)  See  die  replication,. ante;  6tf9.  brnr,  ante,  666.    11  East  188. 
,  and  the  pxec^dents,  3  Wentw.  fad. 


CVmMMUMiiMtf  ^  r0^<iliNfer  to  s^pm*/  it|itfenrtiii,  m  amUf  706.>«<  T^  ^^^^ 
Beeasse  ke  anth  that  the  ininliiluiti  and  {NviAioMis  of  tk«  9mA  on  bastu^y 
jpftrisk  were  n^t,  nor  were  Attf^or  eiMKr  af  then  foveod  «r  aU%edi  ^^°1;^^^^' 
to  expend  the  -saad  Mm  «f  ae— ^-<^  or  anj  part*  thervai^  for,  in*  or  n^dun^fi. 
abovt  dift  proeuring  noeoanry  frod  or  novriahaient  Ar  tiiC)  ioid  ckQ4  *^^  (*)' 
nor  weaa  the  aaid  inhabkiarts  or  pariahiaAefak  or  any  «r  either  *id      1*7X3] 
tk«B>  daainlfiorthy  reason  or  on  aacoant  of  the  maiatenaiMa  orMng»    -  ^ 

ing  up  of  the  said  child,  in  jnanner  and  form  as  thesald  A.  B*  haA  ^ 

above  in  his  said  replication  in  that  behalf  alleged;  and  of  this  ho  the 
Mdd CD. pate hinaeif  npan tiir oomtry, &c.  • 

COMmwntfmene  «s  mtU*  7^3— Because  he  fiaifh  that  ^  said  To  a  Kp&ca- 
B.  V.  after.iithe  makv^  of  the  said  writing  obtigatory^  and  aft«r  ^^^^^ 
he  had  received  the  skid  monies  in  the  said  repUcaiaiii  mentsopodL  tioned  for 
and  before  the  exhihilinc  of  the  sud  bitl,  to  wit,  on,  &c.  at,  &c.^'^v?^> 
aforesaid^  weH  and  traly  acconnted  mt  and  paM  iie  same  awns  of  &c.tW£.^. 
aaoney  receiffed  by  him  the  said'  £.  F.  as  afiMasaid^.  And  this  he ^ TST^^* 
the  aaid  C.  h,  ia  rnady  4a  V90js  wherefoi^lhafKagrs  judgmeat  if  the 
aaid  A.  B.  oo|^  to  have  or  maintain  hia  ifsrqpaid  aetipn  tharacrf' 
against  him^  fcs.  »'  . 


&c.  (p). 


In  the  JK.  B.  ^inr  "^  C.  FJ") 

-^ lfcna,51  000.3. 

C.DO  .    '       ' 

ats.  i  And  the  said  C.  fihaa  H  the  said  pIsa  iatamf  the  said  A.B^  nr  gxsiba^. 

A.  9.  J  by  him  fiMt  dMHre  plehded,  and  wkidi  ha  fa4lii  p«i^  may  te  similitor,  to 
inquired  «rhyth|<;oontry,do4h«eKka  ^i^^a^ 

p  1^  ^  *     *      #  'to  the  «oim* 

iLts.'  iAnd  the  said  €.  D.  a^  to  the  daidifika  ih  baf  of  tflm  iMdd ^^^.ence- 


A.  B. J  A.B.  to  the  said  imt  avowty  df  hi4>  the  said  C.  D*  stiii mentof  are- 

plication  in 
"  jvin. 


that  he  by  ream  of  any  tHng^^  <ie  aaii  A.  ft  ia  that  plea  above  ^^^^ 


(•)  See  the  repiica^n,  ante,  670.  of  their  owa  wrong,  for  that  would  be 

and  the  preeedents  of  rejoinflers,  7  a  departure,  3  Saund.  80. — 1  Hen.  Bla. 

1¥entw.Ind.615..-^Weiitw.531.    If  353/^1  Smmd.  113.          ♦        * 

the  defendiiit  bts  pteoded  mm  dam-  (/»)  See  the  replication,  ante,  691, 

nificatua^  he  calnot  af\efwaids  rejoin  sad  the  pneedeoila  «f  r^joindsts,  7 

that  the  pariahioners  were  damnified  Wentw,  tedl  61$. 


^4« 

»  ««iwuft.  alleged,  oogbt  not  to  lie  barred  from  aMwing  (tfr  ^  $dkmmkt^k^} 
the  takiiigof  the  aaU  catte;  gsodlk  ftnd  ehatlels  in  ikeflaid  decla- 
rafion  mentmed  i&  the  Mid  ftacc^  in  which,  &c«  mad  j«8tl j, 
bec^uue  he  9Bi<h,  Ibat,  Ik.  {&r  ^  ike  repfieo^ioii  iii^re% 
miatter  0tLeged  in.  Ifta  avowry  or  togmMmet^  sag^  beeaute  ^ms  be^ 
for^hemUk,^^  BerestaUikemigee^  mmerqfmrqplMegii^ 
mui  if  ii  ^  msr^  in  Amial  of  Iks  fka  in  bar^,  ^eonefiKfe  to  tile 

ConoliiiMii   t0miitrymfoUow8:)  JiBi^iimktiktvmic.^^ 

tty.  tHe  cottntrjy  wKj 

^^[|^^>^      And  thb  lie  the  said  C.  D.  m  veadj  Id  Terify,  Wherefora  m  be- 

cation  (a),     fore  he  prays  judgment,  and  a  retarn  of  the  said  cattle,  goods, 

a&d  abatleto,  toge^r  wkb  fab  damages^  Ac  aecordiii^  to  tbe  form 

of  the  stalate  in  luch  case  nuude  and  provided,  %>  be%d}«dged  t» 

Mm,  Ice.       *  - 

* 

9jo  pi^  iA  And  the  mA  €.  R  as  to  tile  plea  in  bar  of  tiui  said  A.  B.  as  to 
[•715]      the  said  sum  of  i0-«— ^,  residue  of  the  said  rent  m  the  ^'said  avuwiy 

^^^™|^<>fntenftoned,  saith  Ifcat  he%H5  said  C.m  bfTeason  of  any  thing  by 
theiNdd  A»  B.  tftterein  alleged,  ought  Aot  to  be  barred  from  arowing 
(or  "acknowledging)  the  taKng  of  the  said  cattle,  goods,  and  cb^ 
tela,  in'  the  said  declandioii  mentioned,  in  die  said  place,  in  which, 
^.  and  justly,  &c.  becasse  he  salth  that  the  said  A.  B.  did  not  ten- 
der <R"l|fRlr  to  pay  to  him  the  said  €.  D.  the  said  sum  of  £ ,  of 

the  ftiiiialbresbUb  in  maaiftir  saai  Arm  as  the  said  A.  B.  hath  above 
in  his  said  plea  in  bar  allied;  and  of  this  lie  ike  said  C  D«  puts 
himself  upon  the  country,  &e.  "^    * 


To  a 
baro 


plea  in  '  [^Oommene'emeM  as  in  the  lastprecedent.y'^eainse  he  saith  Ihat 
d^  toVcog.  ^^^  ^  s«id,4Ms.-(»«  (%  when  Ok  rem  beemrne  doe,  m  stated  in 
mzaaice  for  ike  atfowrjft)  and  aller  the  said  suppofted  Imder  in  (bat  plea  men- 
a^uentdcl  tioned,  and  before  the  taidni^^f  ^.aaid  goods  ayt  chattels  in  the 
inand(c).   <•  gfid  place,  in  which,  &c.  to  wit,  on,  &c.  aforisaid,  at,  &c.  aforesaid, 

Ihe  sMdd  B.  F.  dMnanded  of  the  Mdd  A.  B.  tl^  said  tsam  of  £ , 

the  fesiditis«f  the  sai^^ent,  and  reqnlred  him  to  pay  the  s^nie  to  the 

,  said  &  P.  which  tba  aaad  A.  B.«#ien  and  there  wholly  ne^ected 

and  refesed  to  do;  wherefore  the  Baid  €.  D.  as  the  iNiiliif  of  the 

said  E.  F.  well  acknowledges  the  taking  of  the  said  goods  and 


(a).  Ab  to  this  conclusion,  see  ajQ^,,       (c)  Seo  the  plea  in  bar,  ante,  681 ; 

55r,  8.  aod  as  to  vepliealioM  of  a  subseqiieiit 

(«)  Sea  tile  pka  in  bar  and  notei^  demand,  aiite»*649.  * 
ante,  681. 


thaMss^U  in  Hae  -fliid  place  in  nvhich,  Ike  and  jiifttlj,  &C  Smt  and  ki  iom..mKiriv 
the  Dcune  oC  a  distress  for  &•  said  rent  lo  da^  in  arrear^  and 
uaiqpaid  to  the  nid  E.  P*  as  aforesaid;  aad  the  said  rent  atiH  re* 
Kudus  ao  daeJUMl  unpaid  in  manner  and  form  as  the  fliid  C.  D.  kn& 
mbwe  alleged.  And  tUa»  &c#*-£Conc{Hiie  wUh.  a  veiifieatien,  «• 
«ji^e»  714. 


[Prediidi  turn,  ai  iinfe,.nd.;|-^Becanse  he  saith  that  he  the  said  '^  ^^^^^ 
C.  D.  after  the  nfakiag  of  tt^  said  demise  in  the  said  plea  in  bar  ^^  ^  j^^  -^ 
tnentioDedy  and  whilst  the  said  A.  B.  was  possessed  rf  the  sud  bar  or  a  de- 
pi»Be.  i>  which,  fcc  ii»d«>  .kd  iiy  virtue  of  the  mU  iemtae,  -3^^. 
tenant  thereof  to  the  said  C.  D.  and  half  a  year  before  the  --^^-T'dagr  ant  to  tke 

of         I,  A.  Dl ^  to  wit,  on»  &c.  at,  &c«  gave  due  notice  ^  and  {nf^^^J^*^ 

then  and  *tbere  requited  the  said  A*  B.  to  quit  and  deliver  up  the  to  quit  (J).  - 
poaseasion  of  the  said  demised  premises,  with  the  appurtenance      l*"^^^) 
unto  him  the  sud  C.  P«  on  the  said  «-*-r  daf  of  — -^,  A.  D*  -^-«, 
then  ,n«xt  following,  and  hgr  means  thereof  aftervarda  and  befere  the 
said  time,  when,  &c»  to  wit,  en  the  day  and  j^ear  laat  afegesaid,  ^ 

t)ie  aaid  tenancy,  and  the  eajjte  and  inlveat^f  Ihe  smd-C.  B.  in 
the  said  demised,  prefpises  and  the  said  place  in  whifib,  -&c.  with 
the  appurtenances,  wholly  ended  and  determined^  to  wit,  at,  &c. 
afiMresaid  *,  and  thereupon  the  said  C.  D.  after  4ie  said  te&ancy  was 
flo  ended  and  determined  as  aforesaid,  and  before  the  said  time, 
when,  &c.  to  wit,  on  .the  -p-^^-  day  of  -<r— -•  i^'  the  ^une  year  en- 
tered into  the  said  place  in  which, '^oaaaAkAaftaa^tlHMbeaame, 
and  was  lawfully  possessed  thereof  aci^  eontimaid  ^ae  possessed  • 
until  the  said  time»  when,  &c.  and  becanae  the  said  cattle  after 
the  said  demise  became  and  was  so  ended  and  daftermined  as 
aforesaid,  and  whilst  the  said  C.  D.^^vi^  so  possessed  as  alaresmd, 
and  at  the  said  time,  when»  &q.  were  *wninf^iiUy  in  ,the  sai^  place 
in  wUch,  &c.  tradingi  &c,^Coiickide  ^  miic,  §66,  7^4»  wUk  a 
verijlcatioru] 

[Trecltidi  nan,  ^as  ante,  TH.] — ^Becaui^p  he  saith  tiij^  h^  the  said  To  a  plea  in 
C.  D.  and  all  other  the  tenants  and  occupiers  o^  die  sasf^  close  in  ^ff J^ff^e! 
which,  &c.  for  the  ^ine  beu3|^  from  time  whereof  the  memnry  ef  nial  of  de- 
man  is  not  to  the  contrary,  have  not  repaired  and  amendad,  nor  o^^^on  to 
have  been  used  and  accustomed^  to  repair  ^d  amend,  nor  of  right  repair  (e). 


(d)  See  the  plea  in  ^ar,  ante,  683.  to  the  country,  1  Saund.  103.  The 
and7T.R.  431.  As  to  the  iltatoment  replication  may  be  that  the  cattle 
of  a  notice  to,  quit,  ante,  234^  5.      «  were  unruly,  as  ante,  097,  or  that  the 

(e)  See  the  pleas  in  b«r,  ante,  684^  plaintiff  turned  the  catHe  in,  as  ante« 
5.    This  replication  should  conclude  jSPT.    See  1  Taunton.  599. 


.4^4 


KEPLicA'Tiom  Sir  mmnmrn. 


VD  BA3IULM.  ought  tO'fcaTft  repmed  awl  aaendedy  nor  osght  ^i^bimMX  D.  tneim 
MAMVT.    ^  ^^  ^^  g^  severd  taiiM%  wkev*  &c«  of  right  to  have  repured 
amendcN],  nor  atiU.  of  right  imght  tn  impair  and  atMod   the 
liedge  and  fence  between  the  said  deee  of  the  said  C.  D.  aod  tke 
said  dose  in  which,  &c*  when  and  aaeften  as  occasion  hatk  reqaired, 
to  prevent  cattle  feeding  and  depaatoring  or  being  in  the  said  cloae 
1*7171      of  the  said  C.  D.  ^frovi  erring  or  escaping  thereout,  throng^  the 
defecta  and  insufiSoiencj  of  the  said  liedge  and  fence*  into .  Ike  said 
eh»e  in  ^ich^  &c»  and  doiUg  dwnage  there  m  'manner  and  fbna 
^  as  theaaid  A.  B.  hath  above  in  his  said  plea  in«barin  that  behalf 
idleged.    And  of  this  her  the  said  C*  D.  pnti  himself  upoa  ike  conn- 
try,  fcc. 

The  Hke  de-  [Freesbidi  fum,  a»  cmtgy  714^3'— Because  he  auth  that  the  jaid 
^i^cef^^  hedge  and  ftoce- jin  the  said  plea  in  bar  nientioned>  before  or  at  the 
said  time  vhe%  &c«  were  not  minooi^  preatrate,  or  fallen  down  ibr 
want  of'neatftil  o^ae^ssaty  making,  repairing  or  amending  thereof 
in  manner  and  form  as  the  said  A«  B.  hath  above  in  his  sakl  plea  k 
bar  In  thail4iehal«  aUegnd.^  And  of  tW»  he  the  said  C.  D.  pats 
aoHr  npoa  cne  coiu^ryy  ass^  ^ 


f  o  a  plea  in  [Pr^e^odl  non,'  tfs  «fife,  714^  ^ 'Becanse  he  saith  that  Die  said 
rf%^"da.  A.  B- -aad  aU  those  wh«e  estlrtp,  Iu3.  (/kijre  Any  «ft«  riffto  ^  cam- 
mage-fea-  Man  «»  sWsrf  ii»  the  pim  in  her  to  the  end  of  th^  werds^  *  m 
^ghfof"^  ^  **  Mtf'MSMigv'  mtl  kmi  mfit^  Hke  ofpur^miues  belonging 
common  and  appertfukniHg^"  nnd  cimriuie  asfoUawe:)  in  manner  and  form  as 
quo^t^e^^^  said  CD.  hath  above  ,in  his  said  plea  in  bar  in  that  behalf 
tngtherig-ht  alleged:    And  this  he  "^  said  €•  IX  prsfs  may  be  inquired  of  by 


■tHt 


(/)  See  the  plea  in  bar,  ante,  687.  verifiqition,  see  2  Saund.  322.  but  this 

See  the  replications  in  trespass,  ante,  is  unnecessary  and  impropert  see  ante, 

698,  9.     Sometimes  the   replication  699. 
Concludes  i^ith  a  Ibrmal  trarerse  loid 


BBj»umaM  ttr  tbai^ass.  tf%ff 


■» 


In  tte  JC  A  (or  «<  IX  JP.<*^«  JfiMll«9Wr.«> 

■  ■■      ffcniiy  *1  Hm.  IL 

C.DO  .' 

ats.    ( Attd  the  Mid  C.  D.  as  to  Hie  aaid  r^^iication  «f  the  9aU  »  onuaix, 

A.  B.  j  A.  B.  to  the  said  Becond  plea  of  Mn  Hie  aaid  CD. and  whidt^;  ^'11^''' 
the  said  A.  B:tiifth  payed  laay  toifiied  rf  by  the  eoantrj^  dottition,  con- 

llMlike^  ,    chiding  to 

tJie^omitiy. 

Aivd  AewdC.IXaBtotliesaid  i^licatimi  of  the  said  A.  A^-  Rejoinder 
to  Uie  said  third  pka  of  hitt  Ae  eaid  C.  D.  sakh  that  the  said'^on^'i^n^ 
A.  A.  Mght  not  i^raaaoA  of  «i7  A|i«  bfhm  m  that  •^tw^^tiM ^^^2|?[f^ 
aftMve  alleged  to  'tiarroor  maantaui  his  aforesaid  «etio«  agamthiaa  tioft.. ' 
the  fiatd  €.  D.  in  rcojpocVof  the  said  supposed  trdlpaMea  in  tha^ift* 
troductorj  part  of  the  sAd  thM  plea  and  Itt  (he  mM  declaratmi 
mentioned,  because  he  saith,  ihatt^  ike.  (Here  siWe  tke  mdffett  matter 
of  the  rejaimier,  ami  the  emtdnsian  ta  tAe  tmmtrif  w<i'<a  m  fd- 
Imvs:)  And  of  thia  he  «to sM-iX  B.  pm  hiaillf  «po»«e  e#«tt-Ln^?^ 
try,  ftc.  countoy. 

•  -  .        •  ».    •     . 

Axftd  ttis  he  the  said  C.  O.  is  ready  to  yerlfy,  wherefore  as  before  4.  ConcM- 
he  p«ys  jadgment  if  the  said  A.  B.  ought  to  hafe  or  iMdntan  his  ^^^^^H^ 


aforesaid  acflioB  theiMf  Vf^^Mt  fahartlho  siM CArteaMj^oat  of  the 
said  oappooed  ^wpasaes  in  the  mUoiwrtnj-  part  oi  iNr  said  third 
plea  and  in  tfie  eaid  duilaiaim  aaeattiaved,  *a.  • 


[.Mio  nan,  nl  (WiM.>4lecMM  be  aaifli  *tl  he  4iM^  eMC.  »-*^  *;^™- 
after  the  makiiig  ^  ike  saM  dospiie,  4be.  fifol^Ma  iiaKca  to  f^^i^ToarapUca. 
and  lAs  dek^mtmuten  tfUie  tenmcy,  freetmk^m  an  l*a^  jwv^tionofade- 
danf,  «Bi^  7f5,  6»  folia  mteriek,  emfkUt,  ^kefore  eUkm^  <^  ***^?flrj7 
said  Hme$  whm,  ift."  igi^teadof  "the  said  tkee  when,  Jft/'  ami  notice  to 
then  fretted:  as  feWnte:)  Viid  tbareupon  he  the  said  C.  D.  after  ^^#719] 
the  aaid  tanancy  was  so  nnili  and  4itoiiained  as  aiwcoai^  to^ 
wit,  at  the  said  sevend  tiaaaa  nrlaii,  kc&' entered,  into  the  .«aad» 
dwdling^nuse  in  which,  kj^  and  onmnitMl  *e  aaid  wwniid. 
trespaaaes  in  the  introductory  part  of  the  said  second  plea  men- 
tioned, as  he  lawfully  m4^t,  for  the  cause  aforesaid,  to  wit,  at, 
l&c  aforesaid*    hpA  thj«»  occ-^Conc/tiie  with  a  veriJUatum,  as 
ante,  718.] 


And  the  said  C.  a  ante  the  said  lupMcatiiu  of  the  aaid  A.  B.  to Bejoind^ 
the  said  second  plea  oP  him  the  aaid  C*  Ik,  as  btfcrt, eaith Ihat  ^^tit^cc^- 
Vol.il  i ;3Z 


^mEMxrm^ihtmA  C.  D.  and  aB  4lMne  whose csWe  kt  mv  kkA,  ud  atlhe 

"T^'  ttid  aercral  timM  wIm,  fte.  hMl,  «r  Mrf  iB  Ike  sM 
fltstedin  the  ^Dd,  with  the  appwtenanoes  in  the  snd  leooBd  plea 
9k»(«)-  fipr  the  tine  bein^  from  tine  whcroef  the  ae— ly  of  «iitt  it  ■»(  to 
the  eoBtnuy,  hate  had  aad  hate  beea  eoed  mod  aoenstoiBed  to  ficwe, 
and  of  ri|^t  ought  to  hare  had,  and  the  oaid  C.  D.  still  wf  r^ 
ought  to  hnre  lor  himoetf  mA  Iheaaolrei^  hb  wd  their 
inmn»  eccnfncfe  of  the  oaid  moonago  and  land,  vitkihe 

in  which,  dec  for alllns  and  thrir  eoaunonaUe  caide,  levnni^ 
conchant,  hi  and*npon  the  «aid  neooaage  and  land,  with  the 
n^noeo,  in  efcrj  year  at  all  timcieif  the  jearaatothe 
and  land,  with  the  appnrtennnces  belonghig 

fcm  ae  he  the  said  C.  IL  hath  in  4ai  wd aad  fkst 

alleged^   ^tod^af  thuihe^heMdCIhinhihunsctf  npnn  th^ 
eaaittrj,  tut.  * 


\  • 


•  .•- 


pTSOl 


In  ths  JC  m(or  «  C.F?^  or  *  JRueft^fner.*) 

ahrm,  51  Aeow  3. 


■MiMMM« 


CoMBon       A.  B.1 

form  of  a  ear.  i^l;  t  JMrf-  ji  J  wdt  A.«rag  tn^lfcr  ioit  i  |>#mIi  i  af  th 

"^"^^      C.  »J()ftthe«aMi^k!ali«iiafhinidieMirlA.Bb4o4he 

plea  of  Mm  the  saidC^Dl  aaitKlha^ha'hjrinaaan  af  na^  thi^kj 
the  said  C.  D.  in  that  nfihider  abiP««  allq^  ought  not  to  be  baned 
ftam  haHhg  ar  midalididng  his  afla«sMactlan  theiaof  against  hm 
.thanaid  C.  D.  baaaase  tie  saMi,  that.  &c  (stale  Ike  sn^aet  auiltir 
,  of  the  mmnfokiier,  mtid  ^  aiara%  A  4mM  ^  Urn  tyatadsr,  osa- 

uy.  te  coMlrjr,  tic. 


^^Sfll'^tt.  Cy  <^  «"■  ''<tf<<iMfci  *g  ^  Wini  WfciiH,  isnsfadi?  nptfk  o  asHf 
eationln  Ml^  slailisr  la  Ma  elMAaMr  ^  #  rajrfttalioB.  «  ITba  JSnw  ia 
tmpMf.       HiSpaai  tt  «a /lllstiisf>4Aflii  tMs  he  flia  said  ▲.  &  ia-tandy  te 


(a)  lire  have  seen  that  a  replica.  '  ante,  «99,  and  1  Saund.,i03.  t>.  If  the 
tion,  dcn3dn9  a  right  of  common,  or  Seplicslion  be  improperiy  eonduded 
any  other  preM»iptive  right,  or  die  with  a  formal  tnnrerae  and  verifica- 
#)ligati<m  to  repair,  ai  ttated  m  the  rion,  the  rejoinder  must  re^asseit  the 
plea,  ahsald  asnqjade  Igtha  raaauj,  sol^iOtaaaiaDr  af  the  pte^  M  in  the 
aad  wiahsMI  a  foiilil  taiy«ac,  sat   sboie  piaasdettU  ; 


him  fl«i«taiaed,'on  eeoMum  #f  Im  e^MmiflHig  «f  tlit  mmI  traipaMai* 
to  Ik  ad|«dgdl  to  Mm,  &■.  .^ 


And  the  said  A.  B.  as  to  tiie  sud're]pika&i&  of  the  said  C.  B.  to  Rejoinder  m 
thesaiNl  pleam  bar  ofhim  At  «M  li.  B.  to  fb»  aaM  a^imvy  efllM  ^"^"^  ^''^' 
sai4  C  B.  Baith  ifuit  the  said  C^  A.  oaght  not,  bj  reaaon  of  any 
Ihing  by  hm  in  that  replication  alleged,  to  avow  the  taknif  of 
the  atfid  eattfe  bi  Ihe  said  dote  m'fMski  km^  aid' juiHf,  luvW- 
icMM  iie  Mith  tttt,  iMw  (Aavw  sMU  Hbe  iigiJiK  MiMr  of  ike  r^ 
joinder^  and  camUide  to  tie  cam^^  or  wkh  a  utryaaKwi,  at  #i 
A  j>ieo  in  kir»  onto,  679.) 

"i^t^recfaidi  fion,  as  anA^  72a>- Becanae  he  saith  thi^  after  the      [•nXi 
givuag  of  the  said  iiotfe»tB«ie  snd  M^obdw^  ^eartlaMd,  and  ke<m|^^^ 
the  expiration  of  the  aaid  tenaney,  to  wH;  on,  ice.  «t,  Ak.  afor^4MM,ii»att]io 
flahl,  the  saidH).  Dl  ^aheA  foMnfabbed^  aM  *iMi»n«d  «•  aaM  ^^"^^ 
noAieii^  aatf  then  and  there  ataanted  aad  lapsed  with  the  said  waived  (6  J. 
A.  B.  to  the  cmifiBiiaBce  «f  the  said  tenaacy  in  the  cali'  «<#k%> 
tMa  meoliiMiad,  aad'^ti»*odH'<>4MMiej»4M^  t»almmm  imm  Aen^a- 
forth,  nntil,  and  ait^  «nd  aAir^th^^aBid  tiaaa  wInni^  4bc«  to  trif,  at, 
Iwv  afenaaid*    Aitift'thiil-  ItoiiaiffliHattedb 


fc  lAilJ^A.(iir  «  C.  P.*  «r  <4HMafaff^^ '  ^      -  >•  ' 

-*»»■■  >€Vrw»>  gt-4?<OkS>, 

C.  DO 
ftts.  i Avft^Mie  aaMMirB^^'  to  the^MM a^wrejcaiijiriii  the  said  nrtaaMn. 

A  B;J  A.  BL  to  the  aatA  riMaMr  o«  fata  th^aiid  C.il.^toHlieilW^^''^^^^- 

re^ieatMi  to^^  sdi  5eeo«d^!aa  ^iMft  the  scM^.  m  salth  thait  waiver  of  the 

the  said  A  B.  ougbt  not  b^rMoon  «f  ai|tlPfc  bf  hteti^  that  sitft  "^  ^ 

rejoMer  alleged,  to  have  or.nniaiiin  hiaitftforesttd  action  against 


him,  to  Mpeet  of  the  said-soppalMrt  twisfpaawi^ki-iito  intradaotory 
f«to«f  the  arid  second  ^^meniaftril,  beeafoet  ho  saMr  that  he  tkft 
told  C.  D.,did  not  waive,  reHnquish  or  abandon  4le  said  nodce,  or 
assent  or  agree  with  the  8§id  A  B.  to  the  continuance  of  the  said 


--- _•* 


(a)  See  the  pracederts  >€#  mjato.    I  tl^jHai  MO. 
ders  in  replevin,  8  Wevtw.  6.  13^       (6)  $ae  thci«^aiader,aato»  TlK^i 


«i  ifcf  JC  J(.(«r -C^J*  «* 


51 


A. 

m 
c 


he 


Ibe 


piAiA  4^  IV  dKXJT  umwrwmwirna. 


MikeX:B,^*€.mP0r 


s^ 


to 


Connenec-       AbA  Ara 
vmt  of  A     i^^^j 
ipeeialpieji  P^" 
toftnewM-  ciwri 


the 


t"")' friw  of  4be  fliteie  » 

Mid  A.  A  o«^  Mt  «•  h0»e  » 
agHBit  Un,  becHM  he 


a ^* 

|mvided»  aaith 


S  «e  the 


cMioiL         J«4gna»wt,if  theaaidA.  »,ei#t  le  he<&  eg  jmintA  Ms 
ectioB  iheetif  agHBit  hen,  m 
,   \  ab9ire  Be«||r.4«egBed^fe. 


SM^ef^     ^»d  the  eeklAJfcjtttMliet^lptalrf  the  laid  C.a 
ta  iiew  r^^^ve  |ik»ded  ^«eiM4teiv«W^ab»^ 


IK^fB 


figMDoit     ef  he  haA  put  hiuaelf  upon  the  oowtrj.  doth  the  like. 


(c)  See  a  plea  of.  set-inV  ^  a  a^w  lyiigaiiynt  ^ 


vMBWii^  3  Wenlv. 


rtBkS  PUIS  BypviBi  MvnHiTAircs.  5#t 

secondly  abwe  p«ei4Ml>  as  to  tiM  mU  tmpMMft  «fa»iF#  sewl]PiM^i'  ms^AM. 
BigWNk  «iA  *iit  he  Ae  iirii  A.  Ik  0ii#iiiH*  ^ 

bj  'th^  MidG.  Ik  m^Aat  plM  allegei,  toirfit  bimii  Jnm»  hfumg  wd  pfieg(ion  teit 
»am«Hb»ghttafoiMttd«BiHAiMmf  «gaiBit^^^  « 

4|ieot  ef  Ae  Mid  8«rMi  trMptaiM  «bote  newly  j«wiiiie<L    ViiMninpi  ligmnenti 


j«d8iiiMt  end  Ui4«M«ia  by  hia  weteiM^lif  kWMoa^if  te  w>i»  S^.        ' 
miiluig  rf  te  said  acver^  tN^pewes  ahwre  Mwly  uiipMd  to  he     • 


adjudged  ie  hipi,  4c. 


f  r 


I 


[!<  I 


TenmMsAie^S. 


C-  D,l 

ats.    I  Ajri  now  Ai  thk  day,  Ihiit »  to  aiy»i.«fr  «p^^  MMt  ftl^ 

A.  K  J  m  this  fNM»  t#m,  «nM  fihidk  day  the  pke  «f^^ 

continued,  comes  the  said  A.  B*  bj ,  his  attornej,  and  the  said  release,  he. 

&  D«  by  hU  attorney  aibfesMid^  a4ft  AMaid  C.  ».  ukik  that  the^'^f^^"^ 

fmtd  A.K  mi^  MMifwik»  {c}^i^^ 

thereof  against  him,  teaftane  he  satti  that  afltor 

of  thb  eaase,  that  is  toltaey^  iftsai         neat 

-*—  term,  from  which  daf  tManaaaae  waHairt  eeotinued,  «lMl%efi»rs 

thia  day,  to  wit,«,4M.  a^^ukjMnAe  asM>A.^  (Asre  sMe  the  w- 

iuue,  asaiit%48&or  olft^r  wntjJBct  mttttei^  aflfce  jrisi^  and  thia,h«  the 

said  Cw  A  j»  aaady  tawiatlB»#'<*eriefora  tofepeaya  jadgiSiii ^^f  the^aid 

A.  B.  oiiiht.fiirther  to  lMWr<aaiwaiTitainte  sftaiapiil  aaiiwa  fkntrnd 

igMBthiii^te:*  .      .    i>     .^«  -.1    <6r 

(a)  As  to  this  ple«  in  general,  aate^  coq|peBcement  of  ^  ii|i^  see   9 

VoL  L  bid.  tit  Pleas  Puis  Danek  Bast  86. 

Cqntinuaaoe.— aul.  NU  Pri.    309.—  (*)  As  to  the  title,  sec  3  T.  B.  554. 

Sawyn^  Ni.  Pri.   118.— do».   I«|l  ^ »  Mis  8MiM.iieoessai35  see  4 

AbtttHunt,  a  32. 1.  24.    And  whM  Bast  50r.— Ante,  449.  secwd  pi«t«^ 

it  is  not  QMetscry  to  plead  ^Msi^  dMM.  - 
natter  of  defipnce  arising  since  t]|p 


^^   I 


••725) 


ttrnX^M^itf  *S.tf  •r 


?) 


*n  9WtLk\ 


CD.-) 

<feel»ffirtioa   Mtini  (on  ^  He  iB«f  jii«^  «MMt  «f  iki 


it 


lie 


as  the 
iUitcd«iidl««tiNtfHare  mitrmtUkmt  n  law  fin^  the 
hare  or  aipintihi  his  iAmmU  jwdwi  tkweof  af^unst  him 
C.  ami  ttailha  tfaefttd  Caubflit-haiiiid  by  the  kv  of 
to  MMWcr  the  wmmk  'M'  li^  he  i*  rimAj  to  verify 
wtnt  of  ft  ioftmit  4cehMifli  ^  "*  jb«(  comtf  of  tfte  «ru^ 


tbeottd 

thftjMl 


-^ 


^^Pw    ^^^^p  ••Wp 


(a)  When  »  fuientl 
the  '■Mr^ecfaMttiMi'le  iaqHreper, 


l^Eaek465.  For  inofa»|e«tioni^iBit. 
«w«riDem,  ih«  deaH«rer  riiiMd  n 


C^TiMi'tt*  cMMBt^  dfwiigwf  iiiHi4  «»<9  «»  fiatiirfarfyirt  S)>eoMl  <Se. 

u^     ^j  _^  .g^  ^,  -«^ —  '-^  ^j  Ajk^  — -1   ^j  *!. —  ^  -^-*  niuiTer(a). 

^^V^    ■vwWW  *VF  •Sv*' WWi  IM^V^iJH^WWilv  W    v'fl^  IKNi^  lilBP    iflBW  W  JW^ 

iof^s^'— 3  Aad  tbeMid  C.  D.  according  to  the  form  of  #>o*tttt«to  m 
SHch  case  made  and  provided,  states,  and  skews  to  the  eoiiit  bfro  the 
CJBowiag  oansea^f  dio— wrrt  is  fhi  saMI  isistawiis»r(^f  ^  to  <*s  aairf 
Jlrst  emMi  of  tike  soU  dbdMolioM/^)  ^iMi  jft^ 
stale  tJbc|MNftfoii2ar'0Mfse8,aiMl  rsiioliais  Ifciiot)  Aad  also  tha^  Uni 
sud  declaration  (or  * Jb*ot  tocial  of  t^ooW  ihulmwHiiwf^)  irin 
respects  oneertain,  informal  and 


*In  ik%XiB. (or  <"€•  PT  oir  ^Jfcrsfcffm'*)  .  I*f33f 

And  the  8ai»jL  &  oaiii  Jmt  >ho  oaidipioa  of  4lis  oaii  &  Bl  aad   to  puis. 

the -natters  tboreiacoptsinotaamMiiMiii  sai  iwm  oo^Jm  osaw-afo  ^^®*^"^  ^" 

muner  to  a 

above  pleaded  and  set  forth,  are  not  soAcieat  ia  kw^to  faaA  tbo  pieain  abait^ 
said  UU,  (or  "*  frrif,**)  and  thathe  %ooid  A.B*  is  not  howid  1^  the  »^C^)' 
law  of  the  land  to  answer  the  same,  and  this  he  is  itadj^t^  verify 
Wherefore  for  wantaf  a  suAsifatphain  this  behalf  Ao  said  A.  & 
ptmys  judgment,  aa#  that  the  said  €»A«  may  aaover  forthortothe 
declaration,  im.    *  4 

In  th^  A  M.  {w^  '^  a  PJf  or  "^^  MitehtfurJ') 

-^— «^4irm,  51  tfbor^ 


And  the  said  A.  B^imtO'^a  iiiM  pi  111  of  iMaaid  C.  D.  hj^himse-^nmldr- 
eondly  above  pleaded  sMl  4httt^hoFoamo^  and  the  mattofo  therein  p|^^f,[^.^ 
coatited,  in  mminor  and^orm  aa  the  same  sr»<Bbove  pleaded  and  ^wnpnt 
sot  fofth,  are  not  suiicieat  ia  law  to  bar  or  preeMe  him  the  said 
A.  i.  jwhs^havtng  or  iwaJBtiiaiafc  his  aiwwsald  action  thciaaf  againtt 
hiar the  ami  €w.D.  and  that  ho  the  said  ifc  R 10  not  bomwi  hy  the  law 
of  the  land  to  answer  the  same,  an^MoAa  the  saM  il«  Bi»h  ready  to 
verify.    Wherefore  for  waat  of  a  sni&ciaat  flea  in  tUrMhalf,  he  tke 
8ttd  A.  B.  prays  judgment  and  his  daamges,  b^  reason  of  the  not  per^    ^ 
hnmg  of  Hie  said  several  poonrite^and  aaAeftaUip  hi  the  said  de- 
chsraion  meatimied  to  be ad^a^gsd^oHm,  loc 


^lim 


(a)  See  the  Isst  note.  demurrer  be  specia],  the  introduction 

(6)  Aa  to  the  fimn  of  this  deamrsfv  to  the  muses  of  demurrer  will  b«  the 

wd  the  joinder  thereto,  see  2  Saund.  same  as  in  the  ab^e  special  demurrer 

210.  b.  f.   g.  n.  2,  211.    n.  ^,^10  too  plea iit^ir. 

We&tr.  Ind.  XXVI.  post,  730.    If  the 


>M 


• 


l-rm        

To  a  ptcft  m 


*»»i 


Totpk»hi    •  [Cfeig(r«(  or  9fecki  demurrer  0§  4m  A$  freeedadM,  mmU,  TST, 
^'^'  meept t^ torn prcfet^ ^ jmdgmenk^kMisM  foUaw9>^^  Fnj^ 


j<dgm— taid  to  damage  hy  hjat  imiMBnil  <»  otarion  rf  the 
mitting;  of  the  said  pieTaiices,  to  be  aifvdged  to  him. 


Tottn  atiMr.  And  the  ioad  A.  B.  stith  that  th»  Mid  avowry  (or  •'cof^iiEaiKe') 
rj^  orco(pii.  of  the  My  C.  &Mid  the  matters  therein  contained,  in  manner  and 
form  M  the  MMe^awUnhove  ytaaJii  aniioa^  Mk,  are  not  Mfcittit^ 
*  in  laar  for  the  aaid  O*  D,  ti»avo<i  or  ■  Anwl  i  i%e  the  taking  ofihe 
Mid  cattle^  in  the  Mid  de6laj«tiaii  dbone-MonllMlBd*  in  the  Mid  flace 
in  whiab,  &€.  to  ho  juat*  and  thai  he  the  Mid  A.  S^'is  not  honad  hf 
the  law  o&4he  land  to  aniwar  the  aaaM»  ai44hi»  h»  die  flOd^B.  is 
peady  to  ¥m6f;  whore&ira  ha  prays  Jadgnient  and  hfedainages,  bjr 
roasonof  ti^  taldiig  and  ai|B«tfy  detaintng  of  the  said  cattb  ts  be- 
adjudged  li^hiair  &c 

■ 

To  A  pleain      [Genet^  «r  «iscM  iMmrrw  m  tn  HU  preeedeni$,  mnU.  7», 
trrMpoMi.       ^jp^^p^  „  ^o  tkefrayer  i^pdgmmi,  wkkh  is  as  foUam.^  fttjs 
jadgment  and  his  damagM  by  him  sustained,  on  occasion  ^  the  coai- 
mitting  of  the  said  trespasses  to  be  adjudged  to  him,  &€. 


Tkmif 


^Vi^  *  t  And  «e  md  C.  D.  mA  Oat  Hie  SMi  replkfttkD  of  Ae  mM  *«*»j^- 
A.  B.>  A.B*-tothe  MtdwoottdpleAofhinttie  *aaid  C.IKimi  tlM  "[^7291' 
BUktta«  therm  AmtttnediQ  maiDtter  and  IbmM  thl^  mubb  are  above  Ctenenlae- 
•pleaded  and  aet  forth,  are  not  sufficient  in  law  .for  the  said  A.  B.  la  r^K^f^tmn 
have  <ta*  iMttlain  hia  afarasaid  action  thereof  againat  (me  the  aaid 
C*  D.  and  that  be,the  aaid  C.  Bi  ia  not  boend  by  the  law  of  the  knd 
to  ananer  the  aane;  aad  this  Jie  the  aaid  C.  Jk  ia  roidy  to  teriff { 
wiMMfwe,  for  vnt  ef  aofieicait  replicatipii  i»  tim 
C  D.  pn^a  judpAeni  if  the  said  A.  B.  ooght  la  have  er  laahiliilii  hia 
afereaaid-aaiien  thflseef  agsinit  May  &€• 
».  .        * 

C Anne  ^  Ifte  ateiM  ia  Me  end,  tmi  Am  m  foUawsi^']  And  the^peeial^ 
eiM  C.  IK  according  t«  the  fonn- tf  ihe  atatMe  in  such  ease  made  S^idMion. 
mud  frovided,  atatea  aid  aheme  to  th«  eooirt  hnv  tte  fiAowing 
cnttwa  ef  demrrev  in  kir  to  the  aaid  reptieefiH^  that^ia  la  aay,  thai^ 
&c.  (here  aMe  tftf  cooaM^  ond^MmeZiMfe  Am:)  And  elao,  for  that  the 
aaid  re|rfication  is  in  eth^  refftott  Atn^llbkf  inl^jmnal  and  inauffi- 
cietttyftew 

Attd  th*  aaid  C.  B.  saith  thflt  the  aaU  plea  in  bar  of  the  afdd  A.B.De]naflerto 
ta  the  aMd  iiegniiawn  of  Wm*e  8«d  €.  D.  a|id«e  mattto  in  tj^jj'i^^^ 
said  plea  m  bar  contained,  arenot  snttcient  in  law  to  bar  him  the  'a*^  v)- 
said  €•  D* from  heving a  retnm  of-4he  aaid  cattle,  and  thntiie  the 
•wd  C.  IX  ia  net  ban^d  hf  th^^law  of  the Jkuid  to  euMrer  the  same, 
and4hiahaf  the  aaid  C.D«  ie-nadyta^vrify.    Wherefore,  Cu*  "want 
of  nenScieBt  ploL  in  bar  in  thie  Malf,  he*e  arid  CD.  as  before 
pragfe  jadpsMnt  and  n  relam  of  the  aaid'  cUtOe,  l^gether  with  his 
damagdak  coats,  and  chaiges  by  Mm  in  thia  behalf  expended,  accord- 
ing to  the  fevm  of  the  atatnte  in  snob  caae-made  and  provided,  to  be 
a^adged  to  Um,  &c.  •   • 


The  demnrrer  to  a  rejoinder  ia  similar  m  fom  to  a  dennNrer  to  a  To  a  rejcnn^ 
plea,  seying-n^iiider*  instead  of  «plen.«  ^•'' 


(t)  See  1  Bwnd.  349.-*8  Wentw.  l^-*5  Wentw.  18. 
Voull.  •    4A 


t§% 


[•730]  *jaU(mKES  MJC  BEMUMBBM. 


^^rAMl4ke«iiA.B.«itk«>lllKaiil4l«fanlMB  (ir  -jM 

rad J  to  Tcnfy  and  prmre  the 

and  award;  wherefw  inan—rlfc  m  Ibe  sad  C.  Dl  kadi  Mit 

the  ttid  drrlanrfiwi  (imp  */inil 

in  anj  manner  denied  the  aaaH^  Ae  Md  A.  IL  pn?* 

kk  danagea  bjnaaaQ  «f  the  net  piifiiwia^  nff  the 

pramaea and  iiadflmkui0im  the  aain  dcriaratw  ■flBMnea  tok 

adjudged  te  hna^  ktCm 

fte  ihe  in       A  joinder  in  demnner  to  a  dedaiatian  or  replicadett  m  4kM, 

wthcracMcm.  coireuant,  detinoc,  caae,  OT  treapaaa^  ia  peciaei  J  aiaukr  totheafam^ 

except  in  the  proper  of  jedpnent,  which  ia  to  be  if^ianKnft  to  the 

form  of  action*  and  the  same  aa  inihe  condaaiHi  tn  the  pleni^  ante, 

7&r,  738. 


d^m^^to      And  the  wil  C.  A  9fA  tiiat  the  mad  plan  of  hipi  Ihe 

a  pka  in       C  D.  and  the  mavtere  therein  oonlpned*  are  aaficient  in  lav  l» 

^  <t5a/rm«if.     ^iu8htiiesaidwrit,(or  "Hil,")andwUchaaidp]e%and.themattas 

therein  coataj|i«d»  he  die' said  C  Dl  ia  raady  to  «eri^,and  |innre,as 

hath  not  denied  nor  in  anj  manner  anaweied  the  said  pka,  he  tbe 
said  C.  D.  as  before  (piaj^a  judgment  of  the  said  writ,  (or  *Mtf,*)  nd 
that  the  same  maj  be  quashed»  &c- 

■    ..  , 

Joinder  ia  -  And  the  said  -C.  D.  saith  that  his  ssud  plea  bj  him  aecond\f  abare 
^"<T73U^  pleaded,  and  the  mat^ps  therein  contained  *in  manner  and  fomas 
a  plea  ^m  Aor  the  same  are  above  pleaded  and  set  fordi,  are  sufficient  in  law  to  bv 
dLST^^  and  preclude  the  said  A.  &  (nm  having  or  maintaining  his  afiireftid 
n«it,deti-  actbn  thereof  against  Urn  thb  said  C.  D.  and  that  he  the  said  C.  IK 
tr&nm^'  ^is  ready  to  verifj  and  prove  the  same,  when,  where,  and  in  ssck 
manner  as  the  said  court  here  shall  direct  and  award,  wherefore 
inasmuch  as  the  said  A.  B.  hath  not  answered  the  said  plea,  dot 
hitherto  in  anj  manner  denied  the  same,  the  said  C.  D.  prajs  jadg- 


nent,  and  thftt  the  said  jL  B.  nuj  be  Ivurred  miD'liaiiiig  or  mua-   woimvku, 
baining  his  aforesaid  action  thore^  against  him  the  said  C.  D.  fcc 


« 


And  ike  said  A,  B.  satth  that  the  said  plea  in  har  •of  kilii  the  Uid  ^ohider  «>  a 
A.  B.  to  the  sard  cognizance  af  the  said  C.  D.  and  the  mattery  in  tiia-a^teim  ior 
aadd  plea  in  bar  contained^  'iK«  sufficient  in  law  to  bar  him  the  said  in  vepietdn 
C.  0.  from  having  a  return  of  the  said  cattle*  and  which  said  plea  in 
bar,  and  the  matters  th^vin  contauied^  he  the  said  A.  B.  is  ready  to 
▼erifj  and  prove  as  the  conrt  here  shall  direct  and  award,  and  be^ 
canae  the  said  C.  D.  hath  not  answered  the  sud  plea  in  bar,  nor  in 
,  anyvaaniier  denied  the  same,  he  the  said  A.  B.  as  before,  prays  jadg- 
nkent»  and  his  damages,  on  occasion  of  i^  takbg  and  niijastly  de- 
taining gf  the  said  dKUe,  to  be  ad|«dged  to  hini,.&c» 


\ 


(«)  See  the  precedent,  1  Saiind.  349: 
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affidarit  of  truth  thereof,  m 

San  attorney  of  K.  B.  Mted  bj  latitat,  460. 
e  like  sued  by  oriipnal,  461. 
coverture  of  tiie  nLunfifl(^  tf£. 
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non-joinder  of  anodier  joint  contractor,  46S.  * 

the  like  to  debt  on  bond,  464. 
mimoiner  of  the  defendanfto  christian  name  in  tiie  X.  B:,  464^ 
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to  eoTertore  deqying  the  fact,  6S6. 

to  npn«joinder,  that  the  eontracts  were  made  by  defendant  alone,  638.  •   • 
to  misnomer,  defendant  known  as  wall  by  one  name  as  the  other,  639.  1 

estopped  by  defendant's  putting  in  bail  in  wrong  name,  639. 
cassetur  bula  vol  breve,  entry  of,  639. 

ABSTRACT. 

declaration  in  assumpsit  for  not  delivering  of  on  sale  of  estate,  163.         i 

ABUTTALS,  ^ 

of  locus  in  quo  stated  in  adeclaratjjpn,  434* 
new  assignment,  stating  of,  703. 

ACC»MM(H>ATION,  fing,  IsZ. 

declaration  in  assiippsitby^accommodation  acceptor  for  not  indemnify- 
ACCORD  AND  SATISFACTION, 
plea  of  in  assumpsit  or  debt,  delivery  ^f  a  jHpe  of  wiAe*  46S. 
delivery  of  a  bond,  482.  j^  -. 

aeconnt  stated  and  delivery  of  a  promissory  note,  483. . 
the  like  of  a  bill  of  exchange^  484. 
in  covenant*  94S. 
in  case»  590, 
^  m  trespass,  569* 
replications  dental  of  the  accord  and  satisfcction,  6M. 
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ACCOCNT, 
commencemeiit  ofdeclaniioii  in,  12. 
declaration  in  assompnt  tor  not  revdmogfii,  I6l. 

ACCOUNT  STATED, 
SMumpsit  upon  in  general,  83. 

bj  and  npim&i  surviring  parfnm,  S4  lo  88. 
bj  and  against  hoabaiidand  wife,  88  to  90. 
bj  assignees  of  a  bankrapt,  90,  93. 
by  and  ^guogt  executors,  96  ta  103. 
-  bj  and  against  administratoTB*  103  to  1  la 
debt  apon,  187. 

ACT  OF  FARUAMEST^See  Hile  'StaMe.") 

.  ACTIONEM  NON^P-^iSee  HOe  -  OnenH  Mm^) 
commencement  of  a  plea  in  genend,  469L 

die  like  where  the  oiatte  of  defence  anwe  after  action  bing^  469. 
,    of  a  rejoinder,  718. 

ADMINI8TEATI0N,  LETTEKS  OF^^Sm  tUU  'Jdwumutni^rs.") 
itatement  of  srant  li,  in  genend  in  asannipeit,  34  and  104    * 

the  like  wi3i  the  will  annexed,  105. 

in  debt  on  bond,iH)6. 

in  trover,  375. 
profert  of,  104. 

ADMINISTRATORS— (iifuf  see  tUU  ""  ExectAorsT) 
amumpsit  #     .  '  \ 

l;y,'on  prorfiises  to  intestate,  103. 
on  promises  io  plaintiff  as  adminiatraiir,  103, 104,  Ite. 
breach  of  and  statement  of  |;nat  of  adminastratm^  104. 
bj  administrator  durante  miniom  tetate,  104^ 
a  surviving  administrator,  105. 
an  administrator  de  bonb  non,  widi  will^'auexed,  1<^. 
bv  basband  and  wife  adrainUtratrUL  b^feie  marriage,  106. 
the  like  where  she  became  administratrix  after  marringie,  JL0& 
against,  on  promises  bj  intestate,  107. 
on  promises  by  ddfendant  aa  admanktrator,  107. 
a  surviving  aaminiatrate«  107. 
an  administrator  debonisnqp,  108. 
husband  and  wife  administratrix  before  marriage,  108. 
fhe  like  where  she  became  administratrix  after  marriage,  }09. 
debt  bj  an  admimstratiNr  ^  obligee,  d06. 
against  do.  20f  • 
'  trover  bj,  375.  % 

ADMITTANCE  TO  COPYHOLD, 

pleaded,  279. 

AFFroAVIT, 

to  hold  to  bail  in  common  cases  and  notes  thereoiJ!  5. 

of  truth  of  plea  of  privilege,  459. 

of  truth  of  plea  of  misnomer,  465. 
AGENT-— (/*€  me  «  JttomeyJ') 

assumpsit  6y  for  commission,  &c  71,  3,  3. 
against  for  not  accounting,  &£.  161. 

AGISTMENT  OF  CATTLE.  .     ' 

'58ampftit  fon  55. 
Taemeat  W  aUbUiie,  Ac.  54. 


XKim^  ^  ABB 

AGISTBIEirr  OF  CATTLE--(c<wtfi«M«*)  -    * 

eaiage  of  grass,  43;     * 

corn,  &c.  sold,  52.  '    ,  .  /     - 

AGREfi&IENT, 

declaration  in  aseumpsit  upon  it,  stating  it  fermall  j,  13%  173. 

ALIEN  ENEMY, 
pleas  of,  in  assunpsit,  473.  •* 

ANCIENT  LIGHTS,  • 

declarations  in  cas^  for  obstructing  of,  37&,  380. 

ANNUITY,  ^     ^  •  ^        ; 

cemmenceioeftt  of  deekrsliNi  in,  ^3.  *  ■» 

ANNUITY  BONBB  AND  DEEDS, 
declarations  in  debt  on  ammitr  booA,  statfaig  ouicyitioii  an^  bpeacK^  dO#. 

on^tasnuity  deed  for  arrears,  QSA. 
-pkas,  no  neviorial  duty  enrotldl,  &c.<5^  S. 
replication  stating  memoiial,  667. 

APOTItECARY, 

declaration  in  assomp^t  bj,  for  attendance,  medicine,  fcc.  &c.  76,  7.  ' 

APPEARANCE— <i8ee  HUe  "'J^ence.'') 
of  defendant  stated  in  pleading,  639. 

APPRENTICE, 

(Bovenant  jigunst  the  father  of  apprentice,  for  his  ne^ect  of  duty,  28£. 
case  for  enticing  away  or  hai|||pttnng  an  ap|»rentice,  317. 

APPROVEMENT, 

of  common  j^leaded,  #99. 

ARBTTRAMENT^^e  title  "  Jiwards:*) 
plea  of 'in  bar,  484. 

ARREST,     * 

statement  of,  under  a  cap||9  ad  satisfaciendum,  19%  592,  3. 
under  a  latubat,  or  other  mesne  process,  212,  589. 
case  against  the  sheriff  for  not  arresting,  having  an  opportunity,  S51. 
caise  for  malicious  arrest,  291. 

ASSAULT  &  BATTERY.— (^^c  UOe  «  Trespass,"  and  «  Jinalytieal 

tTMeT)  417  to  424. 
ASSENT, 
l)y  an  executor  to  a  bequest  pleaded,  281. 

ASSETS^iSee  tMe  -  Heir^  «  Arsentor,-  mid  -  Uterisee.") 

ASSIGNEE.— (/Sec  me  «  Bankrupts) 
of  a  banllnipt,  ^ 

form  of  declaration  by  an  assignee  In  K.  B.  S2. 
do.  in  C.  P.  32. 

do.  by  one  partner  and  assignee  of  another,  32. 
assumprit  by, 

4'on  promises  to  bailkrupt,  90. 
on  promises  to  the  assignees,  92.  / 
by  a  surviving  assignee,  93. 

by  a  solvent  partner  and  the  assignee  of  the  other,  d4. 
trover  by,  372»  .  . 

of  an  insolvent  debtor,  33«  « 

of  «  Scotch  bankrupt,  33. 
of  a  lessee,  covenant  ag^nst,  244. 
estate  by  aijsigHment  stated  253,  265. 


iio 


w. 


the  asazes     j^^^^  ^  ^  ^^^1^  ^  ^^  MMwiga  ]ppA  GiKicge  tfce  ^hkd^.  Iiy  41m 
gpice,  Ito.  hifawi         '  ■«  aaA '> — »  jwgftgci  of  «v  mA  Imltte 

— *  •fcraHwL  at   -  ■  »  ^  fai-  4ltt  iMn  otmtf,  Mtoev'tbB  mM 


ought  not  fnirther  to  mMwIjiHt  ki§  action  apinst  it»  aaU  C^  D«  b»- 

caiiao  he  iaith  that  afttr  tbm  making  of  the  nakA  aevend  aappoaed 

pVMQMoa  aail  ^wlwMiiagi  ift  the  ^aAd  doahMrfiotti  nMiilioa0A»  tiid 

.  .^     after  JM  ha*  rnwinwiii  atf  Ihrytea.  #»«■«>  UMigtamf,  after 

^     Ihe  :ri^4a7#f^-— > (<>»  i^toiw  *y ^  ift» awttre /tfiM  ^""^ 9**^ 

from  which  4aj,  until  the day  of  — ^,  in  -•«•<*-  teMa  nezt* 

unless  the  justices  of  our  lord  the  king^  assigned  to  hoU  the  assises 

of  4>«r  said  lord  the  king  in  and  ihrthe  said  county  of ,  should 

•Sreteoneon  the       ■  dyef -^     %m  the  said  ooustjr  of ^»the 

actioi^  afnuMd  ia  contlMMd)  to M^en^  iccat»  Ik.  the  sud  A.B.  bj 
his  dbed»  datod^lMk  did'^wkase,  4ca  ^rtpte  Ifce  pmlkttntr  matter$  re- 
Imudt  me  mi^  AXI^jmi  €Wtf hd»—  /atfagf :)  Aad^hia  he  thaaaid 
Q»BidajnadjK%.«aBl%>  whawfore  he  frays  ju^^ent  if  the  said 
h^^^mit,  AMther^ohaiia  ^  awiiMai  his  said  actkn  thereof 
agiinat  him,  4c. 


<«  j< 


i;*72q  .        .  *mM3(tBWmm 


■to.  iiki 


Gen^t4de 
imurectoa 


Ai4bi  Jk  A-(or  M)*.  #."  «r  *<  Wmhtjwmiij    * 

*  .       ■  "*ii        Ifena,  SI  dfash  S. 

wnT  ^^  lAaaithe'aaidC.ikihf  Bri^tdna«tema^^oanM8aBddeff»fc 

A.  m^the  wroBgwd  njvry,  iHi^i,  te.  and  says,  that  the  saMdedf* 

decUntion   oatiMi (on  ^Ao mmI  jtrs^aaMt  of  Ite  jlrf* diialiii iii<uii»^"and  tta 

^^^*  saaMeM  JmiuinoiinHinMi  a  nmiinsi  and  forai  as  the  same  are  above 

stated  and -ait  IbHiw  are  saHiABient  in  law  far  the  aaM-  A.%  fta 

♦      have  or  maiBtahi  his  lAnMnd  aation  thareof  against  him  the  said 

•    CD^andthufchathfisaid  C.JLiaawt^mandbythelawof.thaJaDd 

to  answer  the  mmmt  «ad  thia^  he  ia  liady  to  Terify;.  whe^ore,  far 

want  of  aSitflkientdeiteaMmi^  ''ffM  count  of  ifte  vAl  dBelarm" 


^tm 


^'aPm   ^p^^v  aB^vt  ^^^^vmv  s^P  wi^^p  vmi^> 


piio^   teEiil.465.  Forlnot!jeetkMli^1aat- 
.    '    Sar  vT  fom»  th«  deaMRW  Mold  in 


(a)  When  a  ^aneialdQanttaaaia    i^  sama  ha  special    10mt5|9. 
the  «Mi  daclaiatiaii*Ss  iapioper,  iee     • 


^ 


laies.**^']  And  the  mU  C.  D.  accordinj  to  tiie  form  of  <tfco*otitato  m 

rach  case  made  and  provided,  states,  and  skews  to  the  comt  here  the  1 

foBowing  caKses^  iteouMnl  to  ai»eaiA<bAmiisB»r(or,  *  to  tte  sairf 

Jlrat  eaum  of  ^  taU  tkOmi^Oitrnf}  ^H^  m^ii^mf^  tbM»  ftc«  (ta» 

sMe  1^  pmrtiinlMr  ommsg^nd  t&ndkd^  Am»>  Aad  aba  thai  ll«| 

said  declMaiioa  (or  **  jfcyet  coniK  <f  <fto<a«  dbshriiiiiM^)  is  m 

respects  nneertain,  infonaal  and  insiificae&t,-&c. 


AJMJ  the  sai»A.  Raaiii  iiit  jhostodyloa  of  <ht  aaii  C,  a  aad  .tofujji. 
the  matters  tintoia  oontunoil,  m  mmmm-mnA  fcna^«Mlha  saaso  aro  G«n^^* 
above  pleaded  and  set  forth,  a>e  not  soflcieat  as  kw^to  faash  ib*  ple»in  abctt* 
said  bill,  (or  '^  uTit,*)  and  that4e%saM  A«&is  notbolHldbJrthe»^(^^ 
law  of  the  laad  to  answer  the  saaMi  ani  this  he  is  reader  th  v«rii^ 
Wherefore  for  want«f  a  sdhi^itfiiain  this  Wttlf  *e  said  A.  Ji 
piays  judgment,  aa^tiiat  the  said  €*-B<  may  sttswer  lurthar  to  the 
declaration,  Ibs.    '  4^ 

■ 

JnAlo£A(or  ^aF.^  <^  "^ Mmihs^turJ') 


And^the  smd  A.  Bias tHha  sslkfiaacof  te«said  €.  D.  bcUm se» Gensnadt- 
esodly  above  pleaded  siMh  4hat  4h#oam%  attd  the  matteio  Hloiein  ^^  \j^  „. 
eontwBod,  m  mannor  md^svlft  aa  the  same  tnre^itove  pleaded  and  wmptU. 


set  forth,  are  not  suficient  ift  law  to  bar  or  preelnde  him  the  said 
A  B.  Imin^vlagop  iiirtHiiiiMB|j,>  his  afawsaid  action  thefoaf  against 
hinf  the  aaU  a  Dl  and  tfaatha  thvssM  i^B.  is  ast  homiMsr  the  law 
«f  the  land  to  aaswer  the  saaso^  aa44Mim  die  saM  ib  B^h  readf  to 
veiifj.  Wherefore  for  wipt  of  asiificiaat  plea  in  tUrMmlf,  he  the 
said  A  B.  prays  judgment  and  his  daasages,  by^reason  of  the  not  per- 
forming of  Hie  said  several  psamjaesani  anAeftakliigs  in  the  said  de* 
churalton  meationed  to  be  ai|wigsil4»Mm,  toe. 
I — ■—— \ — ■ —  -  —  * — - — ■ — — —  —     ■     I- -■ — 

(a)  See  the  last  note.  deosurrer  be  apecia],  the  introduction 

(6)  Aa  to  the  fonn  of  this  demuirerv  to  the  SMiaes  of  demurrer  will  be  the 

and  the  joinder  thereto,  aee  2  Saund.  same  aa  in  the  ab^^e  apechd  demurrer 

210.  b.  f.   g.  n.  2,  211.    n.  3^—10  to  s  plea  yi.3ar. 

Weitw.  Ind.  XXVI.  poet,  730.    If  the 


9n 

Tft  nam.  |Ahm  us  ike  d»M  jM^wAwT  #a  Uto^gtirf,  Mii^AMr  jMWftMlctf  /vl' 
Spedd  de.  TpiM  9—-]  Anft  te  «M^&Moatdi«i^ta  1h»  frrai  •f  the  gWnte  ia 
9uinp8it.  ^^^ <^<>^  iiuidc ^^  provided,  stetes  and  shews  toJiM  C«iut  here  Ifae 
fril^wifig  causes  ^f  deonurar  tp  the  said  second  plea*  that  ia  to  sa j, 
iha^  t^  (Asrt  iet  otit  HeeeKSM^  Mad  egnoJ^lteaar^)  Asd  aim 
#tat  ti)ie  tisid  saewdt  |dMi  is  iii  oihtei  Kiiptcia  aw  w  laiiif 
inwadBrienlflK, 

t  ^*^'       *C<>gwa«rf  or  Bfi^iJsiifAiwii'iiir  fl>  iiMfce  pracgifciila^  gw*^  fy 

^^apieaia  ^^  totimpffmferefjwigmmtp  toMdl'  is  «^/bttaK«.*~3  Fnja 

ladgSMat and  UatMbtaARoairid,  la^elher  wMi-hia  dMages  (^  Imn 

swiftained,  on-  oeearfos  of  ^  dolesiMn  thefec^  to,  horad|»dged  to 


eoTai^  oi  lo  #e'|pmiyer  ^f^jnigymeftU^  wkkh  m  om  follows:^  Prajs 
jadgnwit  andihia  dhaaspa^qr  Urn  ^loMned,  oiMooaiion  of  the  said 
hreaoh  of  woaawit*  ia  iM^spttd  daakMliin  s^ 
lobiBi»  4ak   .    «^   - 


Case, 


»in  .*  £§fert^r»i  or  special  diumMrr&r  oo  «ii  Ma  jfreeadeKta^  oft<e»  rfST, 
aycepf  aa  to  Ifce  jwaygr  ^jmlgmt^iii^  ft^ith  is  oaf  /oflotgo.*^— ]  Prajs 
jttdgDMatOBid  Ibs  damned  hj  Mat  awrtaifted  op  oaaacioii  ef  the  ooai- 
mittiiig  of  the  said  i^vances,  to  be  ad^odged  to  him,  lw« 

Toanavmp-  And  the  said  A.  K  saith  that  th^  said  imswry  (or  ^tssf^tmact^) 
?JL':'^'  of  tiio  siU  C.  Ob  «^  dK  matters  therein  contained,  in  nuHiner  and 
^  fenn  as  theaaae«aMAiiove  plaodai  anAoa^  ftfth,  are  not  aoBeien^ 
in  laar  faa  the  aaid  G<  Bb  t^avow  ar  ssjiiii^ii  ilgi  the  taking  of  tiie 
said  cattle^  in  the  said  4fidantiflii  riMrt»HMaitiWBd»  in  4lie  oiMpiaaa 
in  whiab,  &c.  to  ho  |09tt  and  thaihe  4he  aaid  A.  I^4b  not  bound  hf 
the  law  ol^4ho  land  to  answor  the  saaaa,  aBd4hia  he  the  aaM^.«A*  &  is 
ready  to  mmijf;  whoretee  hm  prays  jndgment  and  Ma  daaages,  hj 
peason  of  t}»e  tald^g  and  i<i|Biwrlji  detainiiaig  of  the  said  cattb  to  be 
adjudged  ie^hiBiir  &c* 

* 
To  a  pleain      IGenmd  or  ^gficid  Smmrer  m  im  ^  pnecedents,  mOe,  79T, 
^*P^'        except  tts  to  ike  prayer  4kf  jtidgmmt,  wMok  is  as  fMom:^']  Pkays 
judgment  and  his  damages  bj  him  sostained,  on  occasion  of  the  coa- 
mitting  of  tlie  said  trespasses  to  be  adjudged  to  him,  &c. 


u 


m 

Jk  <te  JEl  A  (or  •  C,  J^'*  •»  "  ABi*«gii«r.») 

■         xcmif  51  €r0O«  3« 

- 

^^^'IaikI  Ae  wd  C.  O.  mtb  tiiat  «lie  mhA  replication  of  tM  mM  ^,mia^^ 
A.B.>A^B.to4ie8ftM8eoQMdplcAorhiBtlie«Mld&aonlthA  ''[^j 
matters  thereui  fimtained  ib  meiOker  Mid .fonn m  tto  ntte  are  abore  Qenenlde| 
pleaded  and  set  forth,  are  not  sufficient  in  law  for  tlie  said  A.  B.  to  r^ntiiiiNc 
have drnaialaiii  kia  afaresaid  action  thereof  against  Mm  the  said 
C.  D.  aiut  that  he»«he  said  C.  Bi  is  nol  bound  lij  the  law  of  the  land 
to  answer  di^  same;  &Dd  this  Jie  the  said  C.  IX  is  reidy  to  Teitff i 
wfaMofaee,  fior  want  of  sniBcicsnt  repHcatisft  fat  this  behalf»  hife  the  said 
tC.  D.  prsgrs  judpieni  if  the  said  A.  B.  ooght  to  have  or  BMMain  Ua 
nfiMnesaid'aetion  thensof  against  him,  &t. 

CAmis  «s  e^  otew  In  Me  end.  Md  Am  fls /oUoivsi^^  And  the^pednlds. 
spud  C.  IX  aoeording  to  the  faos  of  iitt  staMte  in  soeh  ease  miAt^^^^ij^ 
mnd  provided,  stalse  and  shesss*  to  th^  eonrt  ha«  the  Mowing 
cMpea  of  deorarrer  in  la^  to  the  said  repttsatisnb  th^Tis  ts  say,  tha^ 
&c.  (Acre  sMe  ike  cnttae^  and^oncZtids  ^hm:)  And  also*  ftr  that  the 
said  replicalkm  is  in  oth^  re(|psQ>  ^ei|<iinfc  inl^nnal  and  insaffi- 
cientylce. 

A«d  th^  said  C.  D.  sMth  that  Ihe  said  plea  in  har  of  the  ssid  A.B.Deimurerto 
to  the  said  oognizanee  crf'km  the  saU  €.  D.  ^d*e  matters  in  tl^  tJ'i'^^^ 
said  plea  in  bar  contained,  are  not  snttcient  in  law  to  bar  him  the  'a**ci^(^)- 
C.  D«  from  having  a  retiutt  of -^he  said  cattle^  and  tfaatiie  the 
C.  D.  ia  not  bennd  hf  tbo-law  of  thojand  to  ttswer  the  same, 
nndtkiahethesaidC.D.  io^itady«ivsi«^.    Wherefon,  fer'^want 
of  nenficieBt  plea  in  bar  in  this  behalf,  hedhe  said  CD.  as  befoie 
pragio  jodpnent  and  a  retam  of  the  said'  cstde,  tegerther  with  his 
damages^ eosts, andehaifes \yf  hhn in  tlia  behalf  expended, accord- 
ing to  the  fei;m  of  the  statale  in  sash  case  made  and  provided,  to  be 
a^udged  to  Mm,  &c.  •   « 


•i* 


Hie  demnrrer  to  a  rejoind^  is  similar  in  fi»nn  to  a  demunrer  to  a  Tea  rejoiiL-> 
ptea,8S7ing«rejoiiider»h»teadof«plf-»  ^*'' 


<r}  See  1  Bsimd.  349.-^  Wentw.  1^-3  Wcntv.  18. 
Vouil.  ■    4A 
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Jpinderin 


^'1  Aad  the  flidd  A/ K  Midi  fbst  tke  siM  deoi^^ 
'deoufrrer  to  €•  IX  J  comity*  or  "  fi^itia^iov,")  attd  the  nstterB  therem  contuiie^ 

op^pcp^a-^'*  "*  "^**'*^  •^  stated*  and  set  forth,  a« 

tion  in  im-  soficieBt  k  law  fiurhiQi.tbefiaid  A.  B*  t»4)a¥«  and'inaiitnii  Mb  albr^ 
'''''^^'  wd action  thareof  against  himth^ said €.  D. aad .-^e  said  A. B. is 
ready  to  vevify  and  prove  the  sane  aa  4fae  court  here  «haU  direct 
and  award;  wberefiM'e  inasmuch  as  the  said  CD.  hath  n^t  answord 
the  said  deciaratiop  (or  "frti  tmmt^  or  rrapScnlioii,'')  ttnr  hitherta 
inimy  maimer  denied  the  saaM^Ae  -eaM  A*  B^  priys  jadgoenl,  sad 
his  dfHuages  by  reason  «f -Hfae  not^  pecfbnwng  t»f  the  said  aefcfal 
promises  and  undertakaip  in  the  said  dedaniliioa  mevliieiHsil  to  be 
adjudged  to  lorn,  fcc 

%lie  like  in       A  joinder  in  demurrer  '  to  a  declaration  or  repKeation  in  debt, 

other  ac  ®^*  eovenantftdetiBue,  caae,  or  trespass,  is  precisely  siBiilar  to  the  above, 

except  in  the  pr^wr  of  jodgiiieiit»  widch  is  to  be  aeoordiag  t»  the 

form  of  action,  and  the  same  aa  in4&e  cdndusioii  to  the  plea«»  ante, 

f27,728.  ... 

dcmu^'^to  An<i  the  wd  C.  4>.  syth  thatthesiwd  ^eaofhi«itlieaaid 
a  plea  in  €.  D.  and  the  nuiiters  therein  coniikied,  are  siifiicient  ia  law  ts 
abatement.  ^^^  the  said  writ,  (Of-  "  lnU,'*}mi  Hrhich  said  ple«,  and  the  mstters 
tlierein  cpntajimd,  be  4ie  said  C*  0.  is  raadif'to  jverifyaod  proTc, as 
the  couil  here  shall  direct  &c  wharefiDre  inasouioh  as  the  aiMd  A.  E 
hath  not  denied  nor  in  any  maooer  a^wexed  the  said  plea,  be  the 
said  C.  D.  as  before  {{itgrs  judgment  of  tlie  said  writ;  (^r  ^biUt'*)  ami 
that  the  same  m^j  be  quashed^  &c. 


i.» 


Jmnderia   n     And  the  said-C.  D.  saith  that  his  said  plea  by  hi«i  secondly  abore 

^^^^73ri^  pleaded,  and  tlie  maters  tlierein  contained  *in  manner  and  form  as 

a  plea  in  bar  the  same  are  above  pleaded  and  set  fortli,  are  siifficient  in  law  Ibo  bsr 

debtl^^^^^ and  preclude  the  said  A.  B«  fn«a  having  or  maintaining  his  affaresaid 

nantjdeti-     action  thereof  against  Urn  th%  said  C.  D.  and  that  he  the  said  C.  D. 

trespMir'  ^'  ^  ready  to  verify  and  prove  the  same,  when,  where,  and  in  such 

manner  as  the  said  court  here  shall  direct  and  award,  wherefore 

inasmuch  as  the  said  A.  B.  hath  not  answered  the  said  plea,  nor 

hitherto  in  any  manner  denied  the  same,  the  said  C.  D.  prays  jodg- 


•  ft 

ment,  and  that  the  said  A.  B.  may  be  barred  fpom^vng  or  maki-   sonrNat. 
tainiDg  his  aforesaid  action  there^  against  him  the  said  C.  D.  fcc. 


And  theaaid  A.  B.  saith  that  the  aaid  plea  in  kar  <of  hilii  the  teid  Jouider  ts  a 
A.  B.  to  the  said  cognizance  of  the  said  C.  D.  and  At  mattery  in  tha<a^2eam  W 
.  said  i^ea  m  bar  contained^  Isre  sufficient  in  law  to  bar  him  the  said  V"  repletdn 
C.  B.  from  having  a  return  of  the  said  cattle,  and  which  said  plea  in 
bftr,  and  the  matters  therein  contained,  he  the  said  A.  B.  is  readj  to 
verify  and  prove  as  the  conrt  here  shall  direct  and  award,  and  be- 
.  cause  the  said  C.  D.  haft  not  answered  the  said  plea  in  bar,  nor  ui 
^  atij  funner  denied  the  same,  he  the  said  A.  B.  as  before,  prapiodg^ 
ment,  and  his  damages,  on  occasion  of  fte  taking  and  niijustiy  de- 
taining of  the  said  Gittle,  to  be  ad|adged  to  him,.&c... 


(«)  Bee  the  preceiknt,  1  Saund.  349: 


• 


f 
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GARRIER.>-^«e  tiOe  "  BaUees.") 
assumpsit  bj  for  carnage  of  goods,  TO, 
against,  by  land  for  loss  oTgeods,  155. 
for  not  carrying  a  passenger,  157. 
by  water  ,  - 

on  bill  of  lading,  &c.  for  loss  of  goods,  159. 
•  case  against  for  loss,  &c.  of  good|LS19,  321. 

CASE^See  ^naiyticak Tahh  andlhe  respective  heads.) 
declarations  in  « 

commencement  of  declaration,  13, 17-— 287.  % 

1.  for  torts  to  the  person,  2S7  to  319.  Ift 

2.  for  torts  to  personal  property,  319  to  |f  8.    .     '^ 

3.^r  torts  to  real  proj^rty,  378  to  410.  ' 

1.  corpo/pd,  378  to  400.  , 

2.  incorporeal,  400  to  410. 
4.  on  statutes,  410. 

pleas  in  *'' 

in  general 

general  issue  not  guilty,  550JK 

statute  of  limitations,  550. 

accord  and  satisfaction,  550. 
in  slander, 

that  plaintiff  was  a  thief,  551.  , 

that  plaintiff  was  guilty  of  peijury,  ^52. 

that  plaintiff  was  insolvent,  554- 

thatdd  person  was  author  of  slander,  and  deft  only  repeater,  554. 
replication  de  injuria,  676,  7. 

CASSETUR  BILLA  VEL  BRBVB, 

entry  of,  639. 

CATTLE.— (iSee  HOe  "  Fences.")  A 

case  for  dogs  injuring  of,  287.  ^      * 

trover  for,  370. 

trespass  for  chasing  of,  specially  or  generally,  424,  425,6. 
,  for  seizing  of,  425,  6.  v 

for  converting  of,  424,  5,  €, 

CEPIT  IN  ALIO  h0C0.—{8ee  title  '^  Replevin.'') 
pleajof,  558. 

CHASING  SHEEP,  &c^i8ee  title  •*  Cattk.'')   . 
trespass  for,  424, 5. 

CHECKS  ON  BANKERS, 

declaiations  on  {m  "  Chitty  on  BUhr  Index,  title  "  P^ecedetits.'') 
COACH. 
assumpsit  for  booking  parcels,  80.  •  ' 

COGNIZANCp— (iSfg^  titU  «  Replevin.'') 
commencement  and  conclusion  of,  557. 
for  rents,  560  to  563.  ^     ' 

for  poor  rates,  563.  .  -  ^^, 

for  distresses,  damage-feasant,  564  to  567.  Tl^ 

for  a  retum,  558.  ■*/" 

COLLOQUIUM  .      . 

stated  in  pleading,  311.  note  a.  312. 
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COLOUR  GIVEN 

in  pleading,  604* 

COMMENCEMENTS 

of  declarations, 

in  general„r  to  34  (and  see  tU. «  Deelaraiwn.'') 

in  covenant,  10, 18,  241. 

in  debt,  9,  13,20— 184. 
ofpieos  in  general,  ' 

in  abatement,  45^^'  467. 

in  bar,  469  to  4^|f 
of  replications  inMneral,  641,  2. 
of  rqoinderB,  70oi 

COMMISSION, 

assumpsit  for,  71.  *  ^ 

coMMrrriTUR  *  '  ^ 

of  a  prisoner  to  cnstoa  j  of  marahal,  193, 4.  n 

COMMON  COUNTS, 

in  assumpsit  (see  particuifitre  in  4l^y^^  TMU,)  35  to  109. 
in  debt,  184  to  187. 

COMMON,  RIGHTS  OF, 
declarations  respecting 
of  pastttre^ 
case  Yor  disturbance  of,  by  putting  on  cattle,  400. 

bj  building,  &c.  402. 
bj  enclosing,  &c.  403. 
bj  digging  turves^  403. 
by  raWits,  403. 
of  turbarj,  C4pe  for  injury  to,  4^ 
of  estovers,  case  fu|[Uijury  to,  ^RH. 
ejectment  for  conmolbi  pasture,  4i2. 
avowries  and  co^izances  respecting 

prescriptive  right  of  common  of  pasture,  566. 
pleas  in  trespass  respecting  ^ 

common  of  fishery,  61 1. 

common  of  pasture  prescrij^tive  by  freeholder,  612; 

by  copjrbolder,'^13. 
faT  causa  de  vicinage,  615. 
commoB  of  estovers,  &c*  617. 
pleas  in  bar  of,  in  replevin  to  avowiies  danlage^easant, 

denial  of  defendant's  right  of  common,  688. 
replications  in  trespass,  denying  the  defendant's  rjdit  of  common,  698. 
the  like  in  replevin,  717.  ^ 

COMMON,  TENANCY  IN, 

pleaded,  261.  » 

COMFfiRUIT  AD  DIEM, 

plea  of  to  debt  on  bail  bond,  527. 
i:eplication  to,  527,  n.  z. 

CONCLUS^S  * 

of  decifcnj^s  in  general,  (see  tMe  "  DedaraHone*") 
of  pleas  in  bar  in  general^  469,  470, 
of  replications,  64ir 
of  rejoifliorsy  706, 
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CONDITIONS  PPECEDRNT, 

aVemaent  of  performance  of,  247. 

plea  of  plaiwiTs  non-performance  of,  524,  532. 

CONSCIENCE,  COURT  OF,  ACT 

plea  of  Westminster  act,  496. 
replication  denying  pliea,  654. 

CONSID^IRATIONS,  STATEMENT  OF 

past  or  executed, 
in  indebitatus  assumpsit,  35.  *      •  ^ 

in  quantum  meruit  or  valebant  counts,  36. 
in  common  counts  in  debt,.  185.  ' 

in  special  assumpsit,  140, 145, 162: 
continuing,  177. 

concurrent,  138.  *  »  » 

'  future  or  executoiy,  121-,  123r 
:*  mutual  proqules,  111,115,  U9, 19^ 

CONSTABLE, 

Justificaiions'of  imprisonment  by,  581,  584. 

CONTINUANCES  ^ 

stated,  647. 

CONTRACT.— (5re€  titles  "  Promise,  Covenavti'') 
CONTRA  PACEM, 
omission  of,  wlien  aided,  415,  note  g. 

CONVERSION^(iSee  title  «  Trover.'') 
pleaded,  695. 

CONVEYANCE.— (>8fee  "  Title  Pleader.^) 

not  executing  one  on  sale  of  estate,  163.  .,     *  •       - 

CONVICTION,  "  M. 

former  conviction  before  a  magiitrate  plea Jeof  541', 
COPARCENARY, 

estate  in  pleaded,  260.  . 
COPYHOLD  ESTATE,         » 

assumpsit  for  price  of,  37. 

fines  on  admi^ioE  to,  assumpsit  for,  46, 

estate  in  fee  of  copyhold,  by  grant,  255,  6,  7—278,  9— 565,.  613,  623. 

retnainder  in  fee  in  a  cojivhold,  2o9. 

surrender  to  use  of  will,  J^atli,  presentment  thereof,  and  admittance,  27». 

surrender  to  use  of  purchaser  and  admittance,  279. 
COPYHOLDER, 

avowry  by,  or  hi$  tenant,  for  distress  damagetfeasant,  5^, 

seisia  m  fee  of,  in  trespass  to  real  property,  255, 6, 7, 278, 565,  613, 62S. 

his  right  of  common  pleaded,  613. 

his  right  of  way  pleaded,  f  23. 

COPYRIGHT.— (^e  titles  ''Patentr  and  "Prti?*.") 
of  book,  case  for  infringing  of,  362. 

COSPORATIONS, 

declarations  affftinst,  2^. 
seisin  in  fee  of,  851.  note  i 
COVENANT, 
statement  of  lessees,  242.  * : 

to  paj  rent,  242. 


COVENANT— (c«wi*imu*.) 
to  repair,  &c.  245. 
to  stana  seised  to  uses  pleided,  d66.  i 

Srcecipe  and  capias,  mta  declaratioa  thereon  in»  9, 10. 
. .    edarations  in  (see  tUU  '*  Declarations.**)' 
commencements  of,  10, 13, 18^  £41. 
conclusions  of,  £44,  £49. 

on  lease,  lessor  against  lessee  for  non*payment  of  rent,  £41  • 
lessor  against  assignee  of  lessee  for  not  repairing,  £44  to  £49* 
different  titles,  £49  to  £82. 
on  apprentice  deeds^  £S£.     ^ 

pleas  i*^ 

non  est  factum^  544. 

payment,  544, 

performance,  544.      •  '* 

licence,  544.  * 

accord  and  satisfaction,  545. 

iender  in  general,  546.  * 

on  the  land  on  rent  daj,  546.  « 

set-off,  547. 

denial  of  lessor^  seisin  ib  fee,  548. 

premises  not  but  of  repair,  549. 

other  phas^  549. 
replications  in        . 

denial  of  licence,  676,  * 

other  replications,  676. 

COVENANT  TO  STAND  SEISED, 
pleaded,  £66. 

COVERING  MARES. 

assumpsit  for  use  of  s^Hion,  56.      f 

COVERTURE.— (/8m  tiifes  "  HtOband  and,  Wiferand  ^'Fme  Covert^) 
plea  in  abatement  of  plaintiff's  coverture,  46£» 
the  like  of  defendant's  coverture,  46£. 
plea  of  in  bar  in  assumpsit,  4r£. 
the  like  in  debt,  514. 

replication  in  abatement,  denyii^  the  coverture,  63ft. 
COUNTRY, 
conclusions  to 

in  pleas,  470. 

replications,  64£,  689. 

rejoinders,  706. 

COUNTY  COURT, 
declarations  in,  £4.  ■  • 

do.  in  replevin,  41£. 

COURT^See  tUk  *'  Conseienee  Court  Jirt.**) 
COWS, 
assumpsit  for  use  of  bull,  56. 

CRIMINAL  CONVERSATION, 
declarations  for,  313, 514. 

CRIMPAGE, 

assumpsit  for,  6£.  ' 

CURATO, 

assumpsit  by,  for  performance  of  divine  serviee,  *9.  , 

Voi^  n.  4  C 


CURTESY, 

tenancy  by  pleaded,  253. 

CUSTOMARY  FREEHOLD,  ^ 

pleaded,  257.    * 

CUSTOMS,  OFFICER  OF, 

notice  of  action  to,  4. 

CUSTOMS,  PETTY, 

assumpsit  for,  49. 

CUSTOMS  PLEADED, 
customary  right  of  common  in  respect  of  a  e«pyhoid,  623. 

DAMAGE,  '  "  • 

conclusions  9f  in  declarations  in  general,  16, 19. 
.  special  statements  of         ^  ^ 

in  assumpsit,  *  ' 

•an  action  brooght,  and  plaintiff  obliged  to  pay  costs,  128. 
loss  of  employ,  fsi,  2. 

consequence  of  attorney's  neglect,  a  nonmit,  134, 5. 
•■        loss  or  profits  from  non-delivery  of  com,  13& 

conseauence  of  breach  of  warranty,  14^  '  » 

loss  ot  use  6f  chattel  bailed,  146, 155. 

against  carrier,  plaintiff  obliged  to  hire  4nif»ther  conyeyance,  159. 
against  vendor,  loss  of  l>argain,  expenses  of  conveyance,  &c.  i63, 4. 
in  case, 

injury  to  reiputation,  imprisonment;  &c.  301. 
■  loss  of  place  by  a  servant,  310, 11. 
in  trespass  for  an  assault,  419- 

DAMAGE.FEASANT.    ' 

avowries  for  distress  for,  564  to  568. ' 
justifications  in  trespass  relating  to,  595,  59f.. 

DAUGHTERS,  &C.  - 

case  for  debauching  of,  315» 
the  like  in  trespass,  422. 
trespass  for  battery  of  child,  422. 

DEATH, 

declaration  where  one  of  plainfti&  died  after  issuing  writ,  15, 18. 
declaration  where  one  of  defebdants  died  after  issuing  writ,  16, 19. 
of  party  seised  in  fee,  281. 
of  party  seised  of  a  copyhold,  278. 

possessed  of  a  term,  281. 
of  principal  before  return  ef  ca.  sa.  pleaded,  537. 

DEBAUCHING  l)A\JGnTEBlS^8ee'*Bmight€r8r)St5,492. 

DEBAUCHING  WIFE,-^i8e«  title  «  Cnminat  CanverBatum.")  3ld,  4. 

DE  BONIS  ASP0RTATI6, 

count  for,  of  ^attle  or  goods,  &c.  426. 

DEBT, 
precipe  and  cafnas,  and  declarations  tliereon  in,  8, 9. 
declarations  in  (see  title  "*  Dedarations/*) 
beginnings  and  conclusions  of,  13, 16, 17, 19, 184  to  187, 
on  simple  contracts,  &c.,  185. 
common  counts,  IfiS  tc-lSS. 

subject  matter  of  debt  {stated  as  in  JhsumpsUf  see  Jlnalytied  TkbU) 
on  awarjds,  188. 
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for  escapes,  190  to  195. 
on  specialties, 

CD  bonds  {gee  Htle  <*  Bonds*')  195  to  SIO.  * 

on  bail  bonds,  210  to  3l6w 

on  replevt4  bonds,  218. 

on  demises^  293. 

on  aonuitf  deeds,  224. 

on  a  mor^^age  deed,  225. 
on  records, 

on  recognizanoes  of  bail,  227  to  234. 

on  judgments,  232, 3. 
on  statutes,  13, 17. 

debt  and  detkuie  in  same  declaration,  286. 
pleas  in  (see  ^  respeeHi^tUUsMnd  tiie  Analytical  Table.) 
in  general, 

m  debet  ^eoerall  j,  507.  * 

.  nil  debet  m  debt  qui  tarn,  507. 

non  est  factum  generally,  508. 

tlie  Ijke  by  an  executor,  508. 

ihe  like  after,  craving  oyer  of  bond  and  condition,  508. 

tiie  like  of  an  indenture,  509. 

non  est  fiM^tum  asd  nil  debet,  509.  * 

onerari  non,  510l 

deed  delivered  as  an  e8cr(]rw,*5 10. 

deed  obtained  by  fraud,  511. 

deed  obtained  by  duress  and  menace^  511  to  513. 

infancy  of  defenflant,  513. 

coverture  of  defendant^  514. 

usury,  514. 

tender,  516. 

bankruptcy  of  platntiflT,  518. 

statute  of  limitations,  518. 

-piea6  by  executors,  519.    . 
on  bond^ 
.  parol  demurrer,  520. 

riens  per  descent,  520. 

riens  per  devise,  521. 

solvit  ad  diem,  521. 

solvit  post  diem,  521. 
on  annittty  deeds, 

no  memorial  enrolled  within  twenty  days,  522. 

no  memorial  enrolled  containing  names  of  witnesses,  522* 

solvit  ad  diem,  523.   . 

solvit  post  diem,  523. 

other  pleas,  523. 
on  arbitration  bonds, 

no  award  made,  524. 

non-performance  by  plaintiff  of. conditkm  precedoit,  524. 

other  pleas,  525.     ^ 
on  bail  bond^, 

no  process  in  first  suit,  525. 

bond  given  for  ease  and  fiivour  after  return  of  writ,  526^ 

comperuit  ad  diem,  5i7. 

other  pleasy  527. 
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WESnC-^eonUmed,) 
on  replevin  bonck, 

pleas  in  general,  59T* 
on  bastardy  bimds, 

non  damnificatus,  528. 
on  indemnity  bonds, 

non  damnificatus,  528. 
on  bonds  for  performance  of  covenants, 

performance  generally  and  specially,  529  to  5o2. 

excuse  of  peiformance,  532,  S,  4. 
on  leases  ana  demises, 

no  rent  in  arrear,  554.  *    . 

eviction,  534. 

by  lessee  that  he  assigned  the  term  io  a  third  person,  534. 

by  assig^nee  the  like,  535.  f 

on.recogn  izances^ 

nul  tiel  record,  566. 

no  ca.  sa.  i^inst  principal^  536. 
^       .death  of  pnncipal  before  return  of  ca.  sa.  537. 
on  judsnients, 

nul  ael  record,  536.  • 

payment,  537. 
on  statutes, 

nil  debet,  507. 

a  prior  action  copending  at  theiauit  of  another  person,  537. 

action  by  third  person,  compounded  by  leave  of  court,.  540. 

former  conviction  for  same  offence,  541.  , 

Feplications  in  . 

in  general, 

commencements  in  *'precludi  non,*  642. 

conclusion  with  a  verification,  664.  \ 

to  fraud;  that  deed  was  duly  obtained,  664. 
to  duress;  that  deed  was  freely  executed,  664. 
to  infancy;  that  defendant  was  of  age«  665. 
to  usury;  denial  of  plea,  66$, 
to  tender;  various  replications,  665. 

to  set-off;  various  replications,  665  « 

to  parol  demurrer;  confession  of  plea,  666. 
to  rien  per  descent;  assets  at  commencement  of  the  action,  666. 
to  the  luce;  assets  before  the  suit,  667. 
to  solvit  ad,  or  post  diem ;  denial  of  the  payments,  667. 
to  annuity  deeds;  settingout  memorial,  6o7. 
to  awards;  setting  out  award  and  breaches,  668. 
to  bail  bonds;  denial  of  ease  and  favour,  669. 
to  bastardy  bonds;  stating  how  parish  were  damnified,  669. 
to  indemnity  brads;  shewing  how  plaintiff' was  damnified,  670. 
to  bonds  for  performance  of  covenants;  stating  breaches,  671, 2. 
to  leases;  denial  of  eviction,  672. 
to  leases;  denial  of  acceptance  of  assignee,  672. 
to  records ;  stating  recora,  67S. 
to  recognizances;  setting  out  ca.  sa.,  674,  5. 
to  judgments,  GTS,  & 
rejoinders  in 

to  replication  statfaig  an  award;  denying  the  award,  712. 
non  damnificatus,  712. 

that  third  person  did  account,  &€.  71S. 
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DEBUIT  BEPARAKE,  fcc 

when  a  sufficient  mode  of  stating  liability,  3^.  n.  q,  608. 

DECEIT 

on  sale  of  goods  {He  tUle  **  Warrantless)  • 

in  assumpsit,  139,  141, 166. 

in  ciMe,  324»  & 
gen«*aily  in  gittng  false  eharacter,  326. 

DECLARATIONS. 

TITLE  OF,  IN  WHAT  COURT  AND  OF  WHAT  TERM  AND  DAT. 

byorieinal,r,  8,  9, 10. 

by  billin  K.  B.,  12.  note  a.  _ 

in  the  Common  Pleas,  \7.  note  k. 

in  the  Exchequer,  20. 

in  inferior  court,  21. 

COMMEKCEMSMTS  AND  OCCLUSIONS  OF, 

by  original, 

in  slssumpsit,  7. 

in  debt,  9. 

in  coYenant;  10. 

on  a  justicies  in  County  Court,  11. 
in  the  'Klng^s  Bench, 

by  mi, 

1.  in  asBumpsit,  12.  .         ^        . 

2.  hi  account,  12. 

3.  in  annuity,  13. 

4.  in  debt,  13, 184. 

5.  in  debt  qui  tarn,  ik 

6.  in  covenant,  13,  241.  . 

7.  in  detinue,  13,  284. 

8.  in  case  or  trover,  13>  287. 

9.  in  trespass,  f4,  414. 

10.  to  detain  a  prisoner  in  custody  of  .the  marshal,  14. 

11.  against  a  pnsoner  in  custody  of  sheriflT,  14. 

1 2.  against  a  prisoner  in  custody  of  sheriff  ofthe  county  palatine,  14. 

13.  against  a  prisoner  of  another  particular  franchise,  15. 

14.  against  one  in  custody  of  sheriffand  the  other  of  marshal^  4»  15« 

15.  against  a  defendant  sued  by  a  wrong  name,  15. 

16.  where  one  of  the  plaintiffs  died  before  declaration,  15. 

17.  where  one  of  the  defendants  dies  before  declaration,  16. 

18.  CONCLUSION  of  a  declaration  in  K.  B^  16. 

19.  dHto  in  debt  qui  tarn,  16. 

20.  ditto  in  trespitss,  16. 
*m  the  Common  PUas, 

1.  in  assumpsit  or  case,  17,  287. 

2.  in  debt  and  detinue,  l^,  184,  284. 

3.  in  debt  qui  tarn,  17. 

4.  in  account,  17. 

5.  in  covenant,  18,  241. 

6.  in  replevin,  18, 411. 

7.  in  trespass,  18, 416,  7. 

8.  where  one  of  plaintiffs  died  before  declaration,  18. 

9.  where  one  of  defendants  died  before  declaration,  19. 
.  10.  CONCLUSION  of  delarajtaon  in  C.  P.  19. 

11.  ditto  in  debt  qui  tarn,  19.* 
J  2,  ditto  in  trespass,  19. 
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in  the  Exekeqwr^ 

h  beginning,  20,  41 T. 

£.  do.  at  Ihe  suit  of  an  executor  or  «dmiiuitrator»  90. 

3.  conclusion  of  the  declaraticms,  HXk 
in  inferior  Courts^ 
in  the  Court  of  Great  Sessions  in  Wales,  £1. 
in  the  Common  Pleas  at  Lancaster,  21. 
in  the  Common  Pleas  atDurham»  £1. 
in  the  Major's  Court,  in  assumpsit,  22. 

in  debt,  22. 

by  baron  and  feme  sole  trader,  22. 

asainst  do.  23. 
in  £e  Palace  Court,  23. 
in  the  Court  of  Kingston  upon  Hull,  23.^ 
in  the  Borough  Court  of  Southwark,  23. 
in  the  Countj  Court,  24. 

aT  AND  AOAINST  PAATIOULaH  PB^OKS. 

L  The  ^mm. 
at  the  suit  of  the  queen»  25.  ' 

against  the  queen,  25. 

II.  Feers  and  Member  $  qf  Parliament* 
by  original, 

BEoiNii^o  of  pneci|^  in  assumpsit  •gainst  a  peer,  25. 

do.        —        --^         in  (febt,  2& 

summons  thereon,  26. ' 

prsecipe  against' a  bishop,  26. 

precipe  against  a  member  of  parliament,  26. 

CONCLUSION  of  a  pnecipe  ugainst  a  peer  or  member,  2r. 
by  bill, 
in  King^  Bench, 

beginning  of  a  bill  against  a'^peer  or  member,  27.  [27. 

do.  acst.  two,  one  a  member  of  pari,  and  the  other  not  piivil^ed> 

conclusion  do^  do.  27. 

declaration  against  a  peer  or  member,  27. 
in  Common  Pleas, 
v.^    beginning  of  a  bill  against  a  peer  or  member,  28. 

declaration  thereon,  28. 

III.  Against  CknyoratimMmnd Hundredors. 
declaration  against  a  corporation,  28. 

do.  — -      hundredors,  28.  .       « 

rv.  By  aful  against  attorney s,  ^c« 
in  the  King's  Bench,  « 

by  an  attorney,  29. 

bdl  against  an  attomej,  29.    - 
.  do.  Where  the  cause  oi  action  accrued  in  vacation,  29. 

bill  asainst  the  marshal,  29. 
in  the  Common  Pleas,  j 

by  an  attorney,  30. 

bdl  against  an  attorney,  30. 

declaration  thereon,  30. 

against  the  Warden  of  the  Fleet,  31.  ' 

in  the  Excheauer, 

by  one  of  toe  side  clerks,  ^. 
in  me  Petty  Pay  Office,  * 

agunat  one  of  the  clerks«  31. 


DGCLARATIONS^eon«»fiu6d) 

V.  By  a$ul  against  InfanU, 
by  an  in&nt  in  K*  B.  32. 
do.  in  C.  P.  32. 

VI.  Btf  AssigneeSf  ^e, 

hy  assignees  of  banimipt  in  King's  Bench,  32. 

do.     —  —-in  Common  Pleas,  32. 

bj  a  solvent  fwrtner  and  the  assignee  of  anofher,  32. 

by  assignee  of  an  insolvent  debtor,  33. 

by  the  assignee  under  the  Scotch  acts  of  parliament,  33. 
VIi.  By  and  against  Executors  and  Mmtnistrators* 

by  an  executM*  against  an  executor,  in  K.  B.  33. 

do.        —     —        —        —       in  C.  P.  33. 

by  administrator  against  administrator  in  K.  B.  33. 

do.        —        —        —        —       in  C.  P.  34. 

profert  by  an  executor,  34. 

amclusian  of  a  declaration  for  an  admidMrator,  34. 

profert  \ff  aa  Idministrator,  34» 
in  assumpsit  (sec  tUU  ^'JsmmpsirandtheJinaUftical  Table,)S5io  183. 
in  debt  {see  title  «  DeUT  and  the  AnabOieal  Tables)  184  to  241.        / 
in  covenant  {see  title  ^  Covenant  and  the  Analytical  liable,)  241  to  282. 
in  detinue  (see  titU  "DeHnue/')  284  to  287. 
in  case  (see  tiUe  "*  Case,")  287  to  310. 

in  replevin  (see  title  "^Jfapfevift"  and  tkeMdutical  TaUe,\  411,413. 
in  trespass  (see  title  **  Trespass^  and  the  JBtnafytieal  T(d4e,)  414  to  439* 
in  ejectment  (see  title  "EjectmemT  and  the  Analoftical  Tahle,)4il  to  452. 

DE£D— (see  titles  «  Bond  and  Escrow,''  *"  Covenant,"  ^  Leases,*  a/Hd  M/er 
trover  for,  370.  [titfes,) 

DEFECT  OF  FENCBS-^see  title  « Fences.') 

DEFENCES, 
distinction  between  half  and  full,  495,  n.  a. 
on  appearance  by  attorney,  455. 
by  husband  and  wife,  455.  "^ 

by  a  feme  covert  alone,  455. 
by  a  person  sued  by  a  wrong  name,  455. 
by  an  infant,  456.    .  '  '    ' 

DEFENCE  OF  POSSESSION— (see  ti^fe  ""Bouserl 
pleas  in  trespass  justifying  under,  578  to  581. 
replications  under,  690, 1. 

DE  INJURIA, 
replication  of 
in  case  for  words,  676. 
in  trespass  in  general,  689. 
to  plea  of  son  assault  dememe,  690, 
to  plea  judtifyiim;  under  a  writ,  690. 

DELIVERY, 

of  writ  to  sheriff  and  of  warrant  to  bailiff  pleaded,  588,9';  211,  S. 

DEMISE— (see  Utle  «  JVbHce.*) 
statement  of, 
in  cjectoient  (see  tUie  "  Eje^hnent,")  442, 445. 
bjlease,  253,4;603,4. 
from  year  to  year,  565,  605,  693, 4. 
in  plea  in  bar  in  replevin,  683. 
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DEMURRAGE, 

assumpsit  for»  5S. 

DEMURRERS, 
to  declarations^ 

general  demurrer  to  a  declaration,  726. 

spcKnal  demurrer,  726. 
to  pleas, 

general  demurrer  to  a  plea  in  abatement,  727. 

general  demurrer  to  a  plea  in  assumpsit,  79.7. 

special  demurrer  in  assumpsit,  7SL7. 

to  a  plea  in  debt,  79:7. 

to  a  plea  in  covenant,  728.  * 

to  a  plea  in  case,  728. 

to  an  avowry  or  cognizance,  728. 

to  a  plea  in  trespass,  728. 
to  replications, 

general  demurrer  to  a  replication,  728, 9.  % 

special  demurrer  to  a  replication,  729.  « 

demurrer  to  a  plea  in  bar  to  a  cognizance,  729. 

t9  a  rejoinder,  729. 
joinders  m   . 

joinder  in  demurrer  to  a  declaration  or  replication  in  assumpsit,  730. 

the  like  in  other  actions,  730. 

joinder  in  demurrer  to  a  plea  in  abatement,  730.  C^30, 1. 

joinder  iiiPdemurrer  to  plea  in  bar  in  assumpsit,  debt,  covenant,  &c. 

joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  731.  * 

DESCENT, 

titie  by,  pleaded,  262. 

DE  SON  TORT  DEMESNE— (see  title  «  Be  Injuria^) 

DETBRJE, 

declaratimis  in,  284  to  286. 

detinue  and  dc^t,  286. 

plea,  general  issue  non  detinet,  543. 

DEVISE  AND  DEVISEE— (se«  title  «  fFUW) 
devise  in  fee  simple  pleaded,  280. 
declaration  against  devisee  and  heir,  209. 
plea  bjr  devisee,  rien  per  devise,  521. 

DILAPIDATIONS— (sec  titles  -  Landlord  and  Tenant;*  **  Covenant  and 
case  for,  against  executors  of  deceased  rector,  390.  [^fVasteJ') 

DISCLAIMER  OF  TITLE, 

plea  of  in  trespass,  570. 

DISCONtlNUED  SUIT,    ^ 

determination  of  a  suit  bj,  pleaded,  9^^ 

DISTRESSES, 

declarations  respecting, 
case  for  illegal  distresses,  333  to  343. 
for  double  value  of  goods,  no  rent  being  in  arrear,  33^. 
for  distraining  beasts  of  the  plough,  334. 
declarationa  respecting, 
case  for  illegal  distresses, 
for  distraminjB;  for  more  rent  tfaan  was  due,  335.  a.  i? 

for  an  excessive  disti-ess,  336. 
for  driving  distress  out  of  hundred,  337. 
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BISTIKSSP-^em^Hiii^if.) 

.  for  iinpoundinf^  ffiltregs  off  premises,  and  not  giving  notice,  337,  8. 
for  retuaing  to  re-deliver  goods  on  tender,  338. 
lor  selling  goods  within  the  five  days,  359. 
.  for  not  removing  goods  wfya  the  &iis,4^rg>  34Q> 
for  not  seUing  for  best  pnH(  341. 

'for  not  leaving  overplus  in  the  haiuis  of  the  sheriff,  &c.  34S. 
rescue  of  cattle,  &c.  distrained  for  rent,  case  for,  343.  > 
4>ound-hreach  of  cattle  distrained  for  rent,  case  for,  345.      ^ 
reseae  of  cattle,  &c.  distrained  damage-feasant,  345. 
pouBd4ireach  of  cattle  distrained  damage-feasant,  346. 
tre^tpasa  for  teknig  a  disiveia,  425. 
aivownes  and  cognizances  respecting  {see  tUle  *'  Seplevhiy^  560  to  567. 
yleas  in  ba»  in  tespass  rsnpartMSg^  ^95  to  597. .  • 

0IS17JRBANCS, 

5f  rights  oft^oimaon,  4X)0  to  4tS.  * 

of  rights  of  way,  <40fi  to  4^  «• 

ofpews^408.^        ^  ' 

of  trancbiaaitf  Sc  4O0l 

DOGS,     ■  » 

case  for  keeping  degs  used  toliite,  &e.  287,  & 
trespass  lor  killing  of,  426.  ^.  . 

DOUBLE  lUENT--(«e  ti$U  ^Mmt.^) 
assumpsit  for,  42. 

DOUBLE  VALUE— (sse!fi«fe«lbKf.")  *         * 

debt  for  holdtiig  over,  234. 

DOWER, 

pleaded,  253. 

DURESS^  • 

pleas  of,  512,  513.  , 

replications  to,  denying  Ae  duress,  &c.  664.  * 

DURHAM, 
declarations  in  court  of,  21 .  *^ 

DWELLING  HOUSE~(see  titU  -  JTott^es.") 

fiASE  AND  FAVOUR, 

plea  of,  in  debt  on  bail  bond,  526.  . 
replication  denying  plet,  669. 

EAT  AGE  OF  GRA^,  &c. 

'assumpsit  for,  43. 
'  agistment,  55.  "  •      * 

EJECTMENT, 
declarations  in 
'  by  original  in  £•  B.  '  . 

on  a  sin^e  demise,  441. 
premises  in  genentl  how  to  be  described,  442. 
the  demise,  4421 
)  pluntiff^s  entry,  443.         ' 
the  ottater,-44S. 
the  notice  to  appear,  444. 
^  on  two  demises  with  one  ouster,  444. 
'*»  on  two  demises  mtif.two  oidlers,  446. 
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EJECTMENT— (confiiiMtfO 

on  demises  k>j  temts  in  cornqpn*  ice  4i8. 
by  bill  in  IL  B.  4491 
in  the  Exchequer,  450. 
on  a  vacant  poMesMB,  4M» 
plea,  not  sQilty  in,  637. 
trespass  (or  mesne  profits  and  coite  after  reovfeiy  n,  455. 

ENROLMENT, 

of  specification  pleaded,  366, 7. 

ENTRANCE  MONEY, 

assumpsit  for,  75.  .        •  ..  j 

ENTRY        '  .        , 

under  a  lease,  statement  of,  24S.  I 

bj  an  assignee,  246.  ^  ^ 

out  of  execution,  *  ^     '   c 

debt  or  case  for,  190  to  194,  S9i. 

dtp  a  0^  sa.  against  a  sherii^  190. 

against  the  marshal,  193. 
on  mesne  prooeas, 

case  for  escape  and  for  not  attesting,'  349,  351,  %. 

ESTATES, 

pleas  in,     •'      ,  »•  [titles.) 

pleaded  {see  '^  Title  Pleaded,^  and  the  ^nalgtical  Table  and  t&gpective 
sold,  assumpsit  for,>37,  8.  ■* 

assumpsit,  for  not  making  tltfe  or  abstract,  or  conveyance  dh  sale  of,  16S.  * 

ESCROW, 
deliverj  of  bond  as,  510> 

ESTOVERS— (see  ««c  *•  •bmnum.*) 
declarations  and  pleas  relating  to,  404»  617. 

ESTOPPEL,  . 

replications  of, 
in  abatement,  639.'' 
in  bar,  641.  . 

EVICTION, 
plea  of  to  debt  for  rent,  5S4.    .  %  , 

in  bar  in  replevin,  682.  , 

replication,  denial  of,  672."*      ^ 

EXCESSIVE  DISTRESS88— (see  tUle  "  Didressks.")^  ' 

EXCISE,  OFFICER  OF, 
notice  .o£  action  to,  4-  >  « 

EXCHANGE  OF  HORSES,  *c. 

assumpsit  to  pay  money  upon,  123.  '       * 

upon  a  warranty  on,  141.  '  4 

EXCHEQUER  COURT  OF. 

formof  declaration  in,  £0.  *  •    '  * 

debt  on  judgment  o(  23d, 

Srocess  out  of,  pleaded,  646. 
?claration  at  the  suit  of  one  of  «ide  clerks,  31, 64» 
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KX»nrrORS— (aM  titU  "  JdmimttnOorg.'} 
foFBiB  of  dadaration, 

by  ut  executor  Bgainst  •ne.  53.  ^ 

■    -      (io.  in  C.  P.  33.  '^ 

ji-^mr*"-  « •  •  -   ■ 

profertB  by,  34  ... 

uwnpsit  b^  on  promiBes  im  testator,  9fi. 
•u  pcMBiaeB  la  plaJBtiff  w  executor,  96. 
on  an  account  stated  witfi  hiia  u  such,  W. 
arvivng  executop,  9§> 

kuband  and  wife  execukix  bafaw  ■oariage,  9tt. 
Ike  like  nAtae  wife  haeMU  aMcntru  tfter  mvriage,  99. 
fn<ktof»ilU»MBb     • 

'   »s  b?  testator,  f ' 


«>  IpmiiM  by  ilrfiiriiat  as  execatar,  lOa 

o*  an  IcoatwlsUlerey  dcfeadast  as  emcutor,  IM. 

as  anrrj^ig  ef eeater.HOS. 

hasbanJnMl  wife  execufrix  before  iwuTiage,  103. 

tile  like  where  aba  became  "eiecutrii  after  m' 
debt  by  ewcutar  of  oUigen  tpinM  oi>ligDr,405. 
coTenant  bj,  254  j* 

twerby,m,4,5.  '^.  , 

pnmf  of  «Ut%,  pleaded,  381. 

assent  by  to  a  becguest  pleaded,  SH..  ,  t« 

plots  by  and  agaont,      ,         4-.  .-/   '  * 

in  asBum^t.  ■ '■' ^n-  '^ 

Be  unapHs  eMcutor,  49S.  % 

KB  uiii|ite>  adBuaistmtor,  499. 

idene  adminiatravit^ne rally,  499. 

the  like  by  an  executor  of  wi  ex^gntor,  500. 

[Aene  adminittriirit  prattw,  500.*'        t: 
■     a  retainer,  501. 

judgmentrecove^againstderendant,!  . P«cter, 503  ^»  506. 
in  ddbt.  ..  ^ 

ID  general,  5t9. 

ptene  adaMaktravit  guiend^j^lK 
the^ke  before  notice  of  tlie  bodd,  5tt. 
•  r^lkation^  by  Jiid  against, 
in  agsuiup»it, 

-    '     fii  III   iiTirjii ^1.  Iliiil  ill  fi  iiiliiiil  ill  I  II  I  iiliii.  fi" 

til  plene  admiiiistrevit,  ecnei-Hl  denial  of  plea,  GST. 
tlie  like  to  a  jJea  by  au  executor  of  an  executor,  (i3T. 
to  plenc  adminietraYil  prteter  bonds,  outsiandinc  luHwts,  Mn,  fiSS. 
tlmt  clefeiidaul  had  issets  wben  he  had  notice  ofwrit,  658. 
(hat  assL'ts  came  to  liaiid  after  exhibiting  the  tiitt.  &^9- 
lkatju(l;;ments  agabst dercndaot,  weresuifered  by  r''3iid,6ffll 
to  pica  Dfimli^ment  recovered  against  executor  tbiii  lu'  rrsttdoleil^ 
suBered  the  judirmeiit  tu  be  obtained  atpunst  Inm  for  mora  tiia> 
was  dnS  66a 
^  that  bond  has  beeo  paid  awl  is  kap^en  6wt  by  fraud,  661. 
wyer  of  judgment  of  assets,  In  fittoro,  Ud  genenl  ii8ue,66t. 
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EXECUTORS— (cofi«iii2iei.) 

the  lik^  with  award  of  iofahy,  662. 
.rejoinders  by  and  agtinst. 
m  assumpsit, 
that  lie  as9«4»1iftii«<iiaNf  to  hind'Slnoe  bitam^  Ae^writ,  TU. 
that  tile  judgments  against  defendant  were  fatrly  obtained^  Til. 

EXTRA  y\KSA—{Betim  " Mw Assignment'') 

FACTOR, 
assumpsit  bj,  for  commission,  &c.  71. 

FALSE  CHARACTER, 

case  fop  giving  of,  326. 

FALSE  TMPRISONMEIO'— (8ei^^t9«fe''jlii«d»i»i^ 
declai'ations  for, 

speciaiij,  423.  '  •    ' 

generalljr,  424.  '   - 

FALSE  RETURNS— (/««?  tUle  "Sheriffr) 
case  for,  to  mesne  process,  non  est  invenius,  551. 
cas.^  for,  to  final  process,  nulla  bona,'35^,  4. 

'  FARRIER, 

assumpsit  against,  for  badly  slioeing  horses,  154. 

FEES, 
aasampsit  %,  63  to  69. 
«  bj  an  attorney  and  solidtar  for  rapous  desci^tions  of  business  and 

-as  a  cl^k  \ik  Court  in  Exchequer,  64.  [for  jflttraeys,  &c.  63. 

by  one^of  the^sixty  clerks  in  tne  Coui-t  of  Chancery,  6S^ 

by  a  proctor,  66. 

by  an  agent  a^iaat  another  attorney,  66. 

by  a  sheriflT's  c^cer,  or  baiiifl^  &c.  67,  • 

by  a  steward  of  a  coc^ijt  baron,  68. 
.  by  a  witness,  68.       ^  , 

FEE  SIMPLE--(iSee  tiUes''  (kpifholdr  «  Fee  Tailr  and  Analytical  Tabk:^ 
seisin  in  fee  in  possession  pleaded  of  diflferent  property,  349,  25(X 
•  of  husband  and  wife,  250. 

of  th^  kiB^  or  a  cocppration,  251.       .  ^ 

in  reversion,  258.      '  -  * 

in  severalty^  259. 

in  jointenancy,  260. 

copareenary,  260.  '-  ■ 

tenancy  in  common,  261.  * 

'  FEIGNBD  ISSUE,  r 

assumpsit  on  to  try  existence  of  a  modus;  bankinptcy,  &c.  116. 

FEME  COVERT--(iSee  titU  «  Hmband  and  Wife.") 

ai»pe««fterand  defence  by,  455. 

plea  of  €o.v«rture  of,  when  plaintiflE  462. 

tbe  like  when  defendant,  4o2. 

covertnre  in  bar  in  assumpsit,  472. 
FENCES. 

declarations  for  not  repairing  of,.  394. 

pleas  of  defect  of  fences, 

m  trespass  to  real  property,  605.  * 

in  bar  to  avowries  for  distresses  damage^asant  fenerally,  683, 5. 


t!finBK«  S6i 


..  ■• 


FENCES— (coft^niieeL) 

defendant's  neglect  to  beep  a  gile  shnt,  984. 
plaintiff  entiti^  to  commooi^in  a^<Hiiiii§(  ckwe,  685. 
replication  *  '  ' 

to  a  plea  of  »dis(Mi»4wMB4e«iiv^4i|^ 
to  plea  of  escape  through  d«ect  of  fences,  that  deft,  tumed  the  cattle 
to  the  like  pl^a,  that  Ihe  -Q|(tie  ffefe^uaruly,  697.  [in,  697. 

in  replevin,  denial  of  defemmf  s  obtig^on  to  repair  foices,  716. 
denial  of  defect  of  fenced;  9^17. 

FEOFFMENT, 
pleaded,  i26d. 

FIERI  FACIAS,  *' 

stated  in  plea^M^^WI;  '  «w 

declarations  for  l&el^turns,  &c.  to,  352  to  355. 
justifiealMii  aader,  «3S,  69$,  6.  ^ 

FINES,       *  »     .  . 

on  admission^  a  ciwyhold,  assumpsit  for,  46.  « 

fines  levied  vfiJStk  and  without  p^clamations,  pl«flded(,  QTU  2. 

FiaW&Rf^&ee  titk  *"  TreMom^) 
declarations  in  assumpsit  jfor  rent  Q^^9. 
declarations  in  trespass  for,  438  to' 440. 
pleas;  righ&  of  fisb^j,  609  to  611. 
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31  a  uiura  person 

FORCIBLE  «NTRT,  ft 

declarfitioil8for,430,  1,  2.  «   - 

FORMER  REaoy^r-^(Jsie  tides  ''Judgmm  rdcojMrwf  und  "Juter 

^ [action  pendent*") 

FORMS  OF  COORT,  7  to  25.  ,  ^^      ^ 

in  proceedings  by  special  original,  {see^'Originat  Writs,")  7  to.Jl2. 
in  dedkrations  in  general,  (see  '*  Jketttrafiirt^")  Ifi  to  35. .     . 

FRANCHISES,  «cc.  •  ^ 

case  for  disturbance  of, 

fraud/ 

plea  that  deed  was  obtain^  by,  51 1, 
replication  tha*t  release  was  obtained  l^y,  Q52,  -^ 

judgments  minst  execiitiix^obtained/&c.  by  fniud,  659  t»  Ml. 
replication  that  deed  was  diljr  obtabed,  ^MNfe  :. 

FREEHOLD  ESTATE, 
sold,  assumpsit  for  price  of,  37. 

FREEHOLDtR, 

avowry  by,  for  a  distress  damage-feasant,  564. 
under  a  prescriptive  right  ofcommon,  566. 
justification  by  or  under  tenant  in  fee,  600,  603,  604. 

FREIGHT.  • 

asailjRipait  for  freight,  pomage,  average,  <bc.  56. 
Wl^RM^aeetUle^Vndertaker.") 


usimipgit  for  ise  and  tira  of,  55,44. 

for  impr«peri7  DHBg  line,  148. 
GAME, 

action  of  debt  for  kiffiBgi  fa.  not  beiftg^d^ied,  1S%  % 
GAVEXKIND. 

pleaded,  249,  n.  b. 
GENERAL  ISSUES,' 
in  assumpsit, 

non  aaBiiDi|iat^  471. 

tiMKke  b7an«wcutarflraddMDUtnUir,471. 

(belike  as  to  put  and  ^ider  u  tafs)aidiie,4r% 
mdebt,,  .T  '  , 

nit  ddiet  i;en«rall}',  307.  , 

4       lul  debet  in  debt,'qui  tmm,  507..  ' 

tH»  est  &ctun,  Sec  50a  to  910. 
.    nnl  tiel  record,  536,  337. 
in  detinue,    '    ' 

non  dctinot,  54S.        ,  * 

in  covenant,  ^  /*      - 

non  est  bctnm,  54^. 
In  case,  ^ 

not  golltj,  550. 
in  trespHS, 

not  Rvi%,  MS.  ^ 

tiie  Me'to  a  mi^  witni  special  plea  to,  the  reu<h«t  S68. 
in  ejectnent,  €97. 
GOODS,  kc.  ■• 

assumpsit  on  coutracts  relating  to, 

for  goods  sold  and  delivered  to  defendant, '51.  . 

forgWKls'sdd  to  defendant  and  deliverad  to  a  third  person,  51. 

for  goods  sold  to  defendwt  and  not  accepted.  53, 136. 

far  &  crop  of  grass'or  tunrips  sold,  52. 

for  tithes,  53. 

for  use  and  hire  of  goods,  &c.  55, 7Q. 

for  not  ]Mi^<%  'Aione^  on  exdiange  of  horses,  &c.  1 33. 

fornotdeliverintcftoiH  oif  excbaufe  in  parent  for  goods  soM,  1S4. 

on  acoDtrarttn  pay  for  irnuilssola  to  a  thiidpa-8<Hi,^12J.   ' 

for  not  acceptini;  ^roods,  Stc-  suld,  i;S6.  '  ' 

for  not  dc I iverine:  gondii,  ^.  bought,  IS8. 
•  on  a  warranty  of  lUiorae,  &x.  139. 

the  like  on  on  tixchanee  of  horses,  &c.  141. 

for  not  returning;  goods,  orpayins;  for  them,  144. 

against  t)nileea  for  los,^  of,  &c.(sr«  f  if  b^AiilME.")    . 
^    for  not  accounting  for  produce  of.  l6l. 
trover  for,  (.we  titU  '"  Troi-er.") 
case  for  injuring  goods  in  reversion,  3rr. 
trespass  for  seizing  of,  4S5. 

in  a  dwclling^Jiouse,  438. 

de  bonis  asportatis.  4'3(>- 
GOODWILU  *       . 

aasumpsil; 

for  lease  and  buHnese,  36, 43. 

for  a  business  alone,  59. .  -  .  ,  '^ 


GRASS. 

asaampdit  for  prke  of  crop  of,  5% 

GUARANTEE, 
to  pa  J  moniyr  in  consideration  of  forbearance  of  a  third  person^  19S* 
to  paj  moneyi*  conaiderafttMi  of  date  oC(pod^  to  a  thMf  penon,  1£5. 

HABEMKJM, 

statement  of  in  covenarft,  34i. 

HAD  ANB  RSCEIYEIM'^  ^^  ''JUmey  CountaT) 

HEIR, 

4lecIaration  against  in  geii^,%^  to  210,  in  note., 

on  bond  apiinst,  208. 

tlie  K^e  with  densee*  1109.    '      ^     >         * 
pleas  by 

parol  demurrer,  590. 
'    riens  par  ckseent,  50a  -^ 

HIGHWAY, 

assunipsit  for  calls  relating  to,  50. 
right  of  way  pleaded,  619.         ^ 

HIRE  OF  HORSES,  &a  "■     \  . 

assumpsit  for,  55^  70. 

HORSES^    ,  * 

assumpsit  for  bire  4>f,  55. 
for  work  and  labcmr^witt^  f(K 
^br  mmetfera^  use  of,  145. 
for  mfij  >sbooiiig  of,  154.  ' 

for  mfse  warranty  of,  1S9  to  141. 

HORSEMEAT  ANB  STAMJNfii 
asajunpsit  for,  54.  . 

HOR£l£  RAC^  '  * 

assumpsit  for  a  wikger  upon^  1 14.  •         - 

HOUSE&*^see  iitk  ''Ancient  Window.*") 
case  for  nuisances  tS,  STS  to  S8£.  ' 

trespass  relating  to,  438  to  4^2,  (siwlilfe*  TrwjW*^^^^ 
pleas  in  defence  of  possMioji  of,  57%  to  581. 
HUNDREDORS;  •    -     -,  ,;;  ^  ^ 

declarajtions  against^  28. 

HUNTING,  •  . 

trespasa  for,  (««e«ffe  «^  TreijMws")  436. 

HTJSBA.ND  AND  WIFE— (see  titles  **  Fme  CweH?  and  ^  ftiw^re.*') 
by  and  agawst,  in  Mayor's  Court,  52,  3. 
.assumpsit  by  or  aeainst,  ' 

l)y  m  work  and  labour  by  feme  brfore  marriage,  88. 

againat  for  worit,  &c  for  feme  before  marriage,  90. 

by  or  against  as  executrix,  98, 103. 

by  or  against  aa^dminiatratrix,  106, 108, 9. 

for  not  macrying,  129. 
estate  in  fee  in  right  of  wife,  850. 

in  a  term  in  ri^  of,  253,  n.  o.     <» 

in  fee  in  severalty  in  wife  1^  survivorship,  259. 

faUe  by  marm^  pleaded,  26$. 

fine  levied  by,  pleaded,  271, 2. 


f* 


484  INDSX. 

HUSBAND  AND  WlFE^{contUmed.) 
for  criminal  conversatioD,  313, 14. 
bj  1iu8l>and  and  wife  for  battery  of  wife,  4^0. 
by  husband  alone  for  battery  ot  wife»  per  quod,  &c.  421. 
IMPARLANCES, 
necessitjj  for  and  use  of,  452  to  454, 
cominou  imparlance  by  UUl.  452.   .    ^  ^ 

^  the  like  by  original,  452. 

general  imparlance,  and  au^estbn  of  death  •f  one  of  drfeitdafa,  45S. 

special  imparlance  by  bill,  45^. 

the  like  in  another  form,  454. 

special  imparlance  by  original,  454,  '  * 

general  special  imparlance,  4fll. 

IMPRlSONMENT-^see  titles  -FqL  inprismmen^  mif  -  Tre^ass-) 
justifications  of,  581  to  595.  »v    ^  #  e»pw»».  ; 

INDEBITATUS  ASSUMPSIT, 

form  of  the  count  in  general,  35. 

statement  of  differenl  debts,  37  to  109,  {aeetheJinalytical  TMe.) 
INDEBITATUS  IN  DEBT,  m  ^ 

form  of  the  count  in  gbneral,  185.  rjl«i»7*.#;«*i  i'-jj-  ^ 

assumpsit  on  contracts  of,  ' 

by  an  accommodation  acceptor  against  drawer,  127. 

^\iLt^^n^^^Z.!S^  indemnifymgagst-ground^lit  1%.^ 
pleas  to  <Mt  on  indemnity  bond,  non  damnificatus,  m. 

replkalmi  thereto,  670, 1. 

rej^der,  712.  ^  k 

INDENTURE, 

statement  of  in  covenant^  241. 
INDORSEMENT, 
on  writofca.sa.  192. 
on  laflitat  fw  bail,  211.      .    • 

IjrouCEMENTS, 

iBassumpai4li4,5,119,120.  .     -     '. 

T  ^J*J?  expected  race,  114, 5. 

of  differences  being  depending,  m,  120. "        ' 

ot  an  acUon  beingHlependiiifc  121.  • 

ot  a  debt  subsisting,  122. 

:?  J:^^ss&ff?CT^'  '*^°«^'  '^'''  *^rU*'  "^'•^«»' 
that  defendant  was  tenant  to  plauitU£  176  7  ^        ^^  "^' 

in  covenant,  ^^       '   ' 

in  llf  "*"*  **'''"''  P'^^^'  titles.  &c^«ee  M^udyt  TM*,)  249.  «te. 

^  fh  character,  297.  8. 802,  304,  n. «. 
of  trade,  &c.  305. 

for  mjories  to  real  propertr.  378.  &c 
INFANCY, 

declaration  by  an  infant  in  K.K  and  C.  P.  32.     * 
appearance  and  defence  by  infant,  456. 
•  plea  of  in  assumpsit^^ra. 


M 


1^^ 


IHDEX.  58$ 

INFANCY— (confiniierf.) 
in  debt,  513. 
parol  demurrer,  5dOL 
replications, 
in  4S»ttmp8it,  denial  of  infancy,  643.  ^      t^i^  m 

that  meat,^&c.  were  n»eesaarie«j,  atti nolle  proa,  to  rewdue,  643, 4.^ 
ratification  when  of  age,  6^.   '        • 
in  debt,  that  defendant  was  ot  age,  665. 

rejoinders,  *  .  ,^^  . 

that  the  goodsr  were  riot  nefcisaries,  zob,  7. 
that  defendaij^t  did  not  ratff  or  confirm  tiie  pvDmises,  707. 
ri;iFRINGEIi(ENT  O*  COPYRIGHT, 
case  £k$  36^ 

INNKEEPER,       !    ^       .   a,    '     ,    ,z, 
declaration  fir  i»e  «k  Wftiftijn  ptofits,  42.  i 

for  the  Kfod-wiU  of  (me»,4& 
assumpSd  bj, 
'      for  his  bill  for  necgsaries,  54, 45. 
'  for  horse  or  chairf%ite,^5. 

for  work  ^th  cAisdB,  &c.  7t. 

for  hor«e«sieat  and  ^tabling,  .54, 5. 

for  standing  of  carriages,  45, 

for  work  am  labour,  69. 

fbr  comj^.  9o}d,  52. 

lor  good-wiU  of  h»  buaiiiess,  38, 59. 
Asei^oMt, 

fbr  iiss  of  goods,  923« 

INNUENDO, 

pleaded,  and  notes,  308.  n-  q-      ^ 

INS0LVEN^»8?p;BT0R, 

plea  of  insoh  m  cov^jtors  act,  479. 

replicatioA  a*^,"^?'^  P^^^  ^^* 
INSURANCE, 

aMttmpsit  for  premiums  of,  73. 

as  broker  for  effecting  policies,  72. 

on  policies  of,  110. 

INTERESSE  TERMINI, 

pleaded,  £58. 

interest; 

assumpsit  for,  81. 
debt  for,  185.    . 

JOINTENANCY 

pleaded,  and  death  of  one  and  sole  seisin,  260. 

JOfHOIEYS— (iSSp*  title  "  Work  and  Labour.") 
assumpsit  for,  71,  63. 

JUDGMENTS— (fif€c  Htle  "Jtidpnents  recovered:*) 
declarations  on  in  ddbt  in'K.  a.  C.  P.  or  Exchequer, 

for  Iho  plaints'  in  assumpsit,  £32. 

for  the  plaintifl'in  debt,  £33. 

for  the  defendant,  £33. 

statement  of  recovery  of,  in  debt  in  K.  B.  C.  P.  or  Exchequer,  190, 1. 

statement  Ht  recovery  of,  in  assumpsit,  19S« 
Vol.  11.  4E    ^ 
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JUDGMENTS— .(continoerf.) 
pleas  in  actions  on  ^ 

nul  tiel  record,  536. 

payment^  537. 

other  pleas,  537. 
replicatioos  stating  record,  &;c.  675. 

verifications  of,  in  a  replication,  673. 

JUDGMENT  RECOVERED— {iSe«  titles  "  Termer  Secoveriesr  and 
plea  of  in  assumpsit,  486,  7.  [-J^ttfemew^s.^) 

replication  nul  tiel  record,  651,  2. 
setroff  on,  491. 

pleas  of,  by  an  executor  or  administrator,  503,4. 
former  conviction  for  same  offence,  54L 

JURISDICTION, 

plea  to,  457. 

JUSTICE  OF  THE  PEACE, 

notices  of  action  to,  1  to  3. 

plea  of  tender  bj,  .  •  . 

JUSTICIES, 

writ  of  and  a  declaration  on,  10, 11. 

JUSTIFICATIONS— (>Sfe«  tUles  ••  Ckse,"*  '*BefUmC  and  « 'tret§mss.'') 
pleas  of  in  slander,  551  to  555. 

KING, 

seisin  of  pleaded,  251. 

KINGSTON  UPON  HULL, 
declaration  in,  23. 

LANCASTER,  .  .-r    / 

declai-ation  in  Court  of  Common  Pleas  of,  21;     ,  r 

LAND,  X        Jw*  «Mi  •*  Owe,*) 

declarations  in  trespass  for  injuries  to,  432  to  436,  '(^  tUles  ^  Tres^ 

LANDLORD  &  TENANT— (sec  titk$  ^Benf'  ^"Use^  Ocevpatum.") 

assumpsit 
by  landlord, 

for  rent  of  house,  land,  or  lodgings,  &c.  38  to  46. 

for  double  rent,  42. 

for  not  taking  care  of  furniture,  148, 181. 

for  not  usin^  land,  &c.  in^proper  manner,  176  to  180, 

for  not  repairing  lioufie,&c.  180. 

for  using  premises  in  an  unt&nantlike  manner,  181. 
by  tenant, 

for  not  indemnifying  against  ground  landlord,  182. 
debt  against  tenant  for  rent,  223,  {see  title  **  Rent,") 
covenant  against  tenant,  &c.  {see  tUle  "  Ckycenant/') 
case  against  tenant  for  waste  and  bad  huslmndry,  390  to  392. 
LATITAT,  WRIT  OF 
stated  in  pleading,  587,  210,211,  292. 
justifications  of  arrests  under,  586,  7, 591. 
entr^  into  house  under,  632,  3.  ^ 

replication  of,  692. 
rejoinder,  shewing  actual  time  of  issuing  of,  708,710, 
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^  coV^ah.  for  rent,  223, 4.  .     .  \^oae^  a4l,  2* 

for  not  Tfc^iir  rent  by  lessor  a^«^*5j^n^  lessee,  ^4. 
title  by,  253^8r^*«i^r  m^^^^^""  "" 
assignment  of^to  plaintir,  *lf^ 4, 605. 

surrender  of,  366. 

by  the  king,  |ieaded,  STO.  . 

LEASE  AND. RELEASE.  "       ..^ 

how  pleaded,  268.  ^  ^^ 

I^ASEHOIJ)  ESTATE 

sold,  assumpsit  for  price  of,  37,  &• 

LEAVE  OF  COURT 

to  plead  double,  stated,  469,  470. 
LETTERS  OF  ADMINIStaATION— (iStec  tUU  **  AdminUtratumr) 

LETTERS  PATENT 
of  the  kinf^  pieaded^70. 

LIBEL— (8eetiefe  <yLiirZen^}. 

LIBERUM  TENEMENTOM, 
plea  ai;  in  trespass,  600,  602. 
replications, 

deaial  of  plea,  695. 

that  defendant  demised  to  plidntiff,  696. 
rejoinder,  a  notice  to  quit,  718. 
%ur-rejoinder,  a  waiver  of  notice,  721. 
rebutter,  deftying  the  waiver,  721. 

LICENCE,  • 

plea  oj^  in  covenant^  544. 

in  trespass,  608. 
replications  in  covenant,  denial  of, '676. 
\xk  trespass,  denial  of^  696. 

LIFE,  ESTATE  FOR, 

pleaded,  252. 

LIGHTERAGE,  &c. 
assumpsit  for,  58,  59,  70* 

LIGHTS  ANCIENT— (see  HtU  «  WindawsT) 

LIMITATIONS,  STATUTE  OF 

l^leas  of, 
in  assumpsit, 
non  assumpsit  inflra  sex  annos,  497. 
actio  noti  accrevit  infra  sex  annos,  498.  -* 

*     in  debt.  518. 
in  case,  550. 
in  trespass,  572. 
replications, 
denials  of  the  pleas,  W4. 
a  writ  issued,  655. 
continued  writs>  655. 
plaintiff  abroad,  655. 
defendant  abroad,  656. 
ether  replicatione,  656. 
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^^^^r  ^["^^^^  ""'f^  «^^  y^^  of  issuing^ 
shewing  actual  time  of  issuing  wri<;  71iW^. 

traverse  of  intent  of  ksuinatWy^i*  of  dtfendaii#8  return,  711.  ' 
action  not  commenced  wSI  ^^-^  *     C 

LODGINGS,  \  .^,  J  .        ^o  ^   - 

assumpsit  foJ^-- ^f  unfimv^^^a  lodgiiigs,  43,  4. 

for  u«<^  cJf  Tur!H^b-H^g«««'  ^• 

board  anc*  ^^ging»  ^^'         .     .  , 
upn*i9»ane8  found  and  provided, '54. 

lor  not  taking  care  of  hirniture/ 148. 
MALICIOUS  PROSECUTION, 
of  civil  actions,  | 

where  first  suit  ended  bj  payment  «£  lOMieyiiito  court,  291. 

where  the  lirst  suit  was  discontinued,  295«  6. 

where  the  first  suit  was  nonprossed,  29§. 

where  there  wa^a  verdict  for  present  ^aintA^T*. 
of  criminal  proceeding,  \-     ^^ 

of  a  charge  of  felon  J  before  a  justice,  2^, . 
of  aa  indictment  for  perjury,  302. 

MANOR, 

ejectment  for,  (see  title  "Ejectment,^)  441,  2. 

MARES, 

assumpsit  for  use  of  stallion,  56. 

MARRIAGE— (See  HOe  «  Husband  and  Wife."^ 
assumpsit  for  not  n^trryil^g,  129. 
title  bjr,  263. 

MARSHAL, 

form  of  declaration  against,  29.     > 
debt  against  for  escape,  193. 

MASTER  AND  SERVANT— (dee  UHU  *'£krpant:') 
against  master  for  not  employing,  131. 
case  for  debauching  a  servant,  &c.,  315,  6. 
case  for  enticing  away  or  harbouring  ditto,  317  to  319.^ 
trespass  for  beating  servant,  422. 

MATERIALS  FOUND, 

assumpsit  for,  69. 

MAYOR'S  COURT, 

declarations  in,  22,  3. 

MEMBERS  OF  PARLIAMENT, 

bill  against,  27. 

bill  against  one  and  another  not  privileged,  27. 

the  lixe  in  Common  Pleas»  28. 

MEN  ACES— (see  tUle  «  Duress.") 

MESNE  PROFITS, 
declaration  in  trespass  for,  and  costs  in  ejectment,  435. 

MISCHIEVOUS  ANIMALS, 
case  for  keeping  of,  28t  to  289. 

MISNOMER— (see  title  **  Matement") 
declaration  a^inst  a  defendant  saea  by  a  wrong  name,  15. 


MISNOMEU— (coirfinMerf.) 
pJeas  of  in  abiiteineQt, 
oCdefendnat's  ehrbtian  iianie,  ^ 

pleaded  in  Kl  B.  464,  ' 
the  like  ifl^  C.  P.  465. 
ofdefendant'ssarnatte,  4G5.  -'  ^ 

of  plaintiirs  &uhiaine>  466. 
replications  to,  *" 

that  defendant  wite  knowii^as  well-by  one  iwme  "as  Wther,  639. 
estoppel  bj  defend^i^i'aMttiii  Afc  baU  i»  wroi«  name,  6^ 

MODERATE  CORRfieTi*^^ 


plea  of.  pla^ff  p  apprentice,  576. 
plea  of,  plaintiff'^  s'eanuut;  Sf7^ 
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pleas  of  flMP^Wir-*-f»e  fif ks  "  IV^s/^obj*  and  *"  Shm 

to  pi^erve  the  neace,  plaintiff  and  fc  thirti  ^.nK^n'"  W^'fife 
Je  hk^  plaintijfbeii^  beajing  m^  as^aultjTg  a  thiwl^S^^e! 
in  defence  of  po8s<^ion  of%  housi  or  land,  5^8  to  5Bh 
^MONEY.  •*      . 

•  trover  for,  ari.  ^     ' 

MONEY  COUNTS,  *   -  : 

inassuropsity     ^  . 
for  monej  lent,  81. 
paid,  81. 

had  and  received*  8f*^' 
foi^interest,  81. 

for  work,  iioods  gold,  and  tbf^  monej  counts  in  one  coniit  82       ^  / 

on  an  award  made  by  arbitiitir,  si  '  ^^'  I 

on  an  mapinige,  83.  ,    ^  ' 

,  on  an  account  stated,  83.     .  "  •  / 

common  breach,  83.  4.  / 

in  deb<^  ,        .     ,       . 

for  money  lent,  186.  / 

paid,  186,  7. 

had  and  received,  187; 

on  an  account  stated,  18r.  / 

common  breach,  18r,  8.  "  / 

MOORAGE  OP  SHIPS,  &c.  / 

assumpsit  for,  46.       .-  '  ^  / 

MORTGAGE,  -f 

debt  on  mortgage  deed  for  principal  and  interest,  Z^s  fi. 
MUTUAL  PROMISES,  »n«rest,  2.5,  6. 

statement  of  in  pleading  in  general,  115.  I 
on  a  policy  of  insurance,  in. 
to  perform  award,  119, 120.  • 
to  marry,  129-  .  * 

to  purchase,  160.  ' 

NEWSPAPERS,  *       -  ./ 

assumpsit  for  composing  advertiscmeRte,  te.  79.     ' 
NON  CEPIT, 

plw  of,  in  replevin,  556. 
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NON  DAMNIPICATUS, 
pleas  of,  528. 
replications  to,  669  to  6T1. 
rejoinder  to,  712. 

NON  DETINET. 

plea  of,  ill  detinue,  543. 

NON  EST  FACTlHtf, 
plea  of,  -    • 

generally  in  debi^  508.  - 

By  aii-execu tor  or  administrator,  508. 

after  cjsplvm^  oyer  of  bond  and  condition,  518* 

after  cqjving  oyer  of  an  indentijire,  509. 

to  part,  and  nil  debet  to  debt  on  sinp}i»  coAtract,  509. 

in  covenant,  544k  -    ^      ^     .. 

NON  EST  INVENTUS,    *     > 
case  for  false  return  of,  351.    •'  ^ 

NONJOINDER,  t*  .  ' 

pleaded  in  abatement^  463^  4.  .  ^   ^  , 

replicadon  that  defojulant  alone  contracted;  6^' 

NOM-PROS, 
pleaded,  ^. 

NOT  GUILTY,  ..  ^  , 

plea  of,  «.  , 

ilfc^p«i550.  .      ^ 

in  trespass,  568.  '  .^    '     ^ 

to  a  part,  and  a  special  plea  to  residue,  568.         '  -  * 

in  ejectment,  63r.  *- 

NOTICE— (se«  title  ""Seienterf) 

statement  of  a  policy  of  insuiMice  and  of  loss.  111,  119,  4^ 
to  appear  in  ejectment,  444. 

NOTICE  OF  ACTION, 
by  a  party  to. a  justice  of  peace,  and  casles  thfeoeon,  1. 
by  an  attorney  for  his  client,  3. 
to  an  excise  or  custom-house  ofScer,  4.  ^ 

NOTICE  TO  QUIT, 
stated,  fe4. 

teniticy  cfetcrmined  by,  715, 718,  9. 
^ur-rejoincer  that  it  was  waived,  721. 
^butttr  deiial  thereof,  721, 

NE^SSAWgS— (see  titles  ''Board  and  Lodging,''  ""Bent?  ''Use  and 
foiid  ind  proiided  for  defendant,  54, 4d»  {Oca^nMan.') 

ir  tiird  persons,  54,  45. 

NRai^NCE,  ACTKW  JFOR, 

in  nvjng  carriage  by  servant,  329.  *,      . 

in  avigating  ships,  331. 

NE  NQUES  BJLBCUTOR  OR  ADMINISTRATOR, 

pl«  of,  498,^9. 
re|cations  to,  65^ 

NEV  ASSIGNMENTS, 

in  (sumpsit,  ^ 

<plea  of  judgment  recovered,  that  action  is  for  other  debts,  700. 
m^spass. 


\ 
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NEW  ASSIGNMENTS— (con^ntied) 
to  persons, 

to  plea  of  son  assault  demesne,  action  fyr  another  assault,  701. 

to  justification  under  process^an  imprisonment  before  process,  701. 
to  personal  property, 

to  justification  under  right  of  waj,iiew  assigning  extra  viam,  702. 

that  IfajB  corn,  &c.  was  different  to  ^mt  mentioned  in  plea,  708. 
to  real  property,  * 

io  liberam  t^etifenl^m,  selling  out  asn^I^  fQB. 

to  plea  of  rfght  of  way,  extra  nam,  &t.  /04. 

the  like  merely  new  assigning,T05. 
plets»  &c.  to  .   » 

general  iswie  not  guilty  to  new  assignment,  674. 
special  pleas  to  new  assisDmei^t,  674. 
repucations  to  such  ple^,  w^.       -^  "^ 

NIL  DEBET, 

pteaof  geQertlly,  507.  ' 

to  debt  on  simpie  contract,  mi  non  est  factum,  509. 

to  debt  qui  tarn,  507*8. 

NOLLE  PR«|SBQUI, 
entry  of»  to  a  plea  of  infanojF  ap  to  psr^  644. 

NON-ASSUMPSIT,    , 

plea  of,  471.  ,  . 

the  like  by  an  executor  ^r  adminisitrator,  471. 

the  like  as  to  p^rt  and:  tender  as  to  residue,  47^^  480« 

NUIS.^CES,  CAlV  FOR, 

for  consequence  oflaying  rubbtkh,  ftc.  kk  pubiie  street,  S89,  290. 
declaration  for,  to  houses,  &c.  ia<gene«d,  578  to  590L 
justification, 
removal  of, 

to  right  of  commoi^  613. 

,to  right  of  way,  621*  •  * 

NULLA  BONA, 

case  for  false  return  of,  352.. 

NUL  TIEL  AWARD, 
plea  of,  524. 

replication,  stating  award,  668. 
rejoinder,  denying  awaid,  712. 

NUL  TIEL  RECORD, 
plea  of, 

to  debt,  on  recognizance  of  bail,  536. 

to  debt,  on  a  juagment,  536. 
replication  of, 

to  plea  of  judgment  recovered,  651, 2. 

to  plea  of  nul  tiel  record,  stating  the  record,  675, 

NURSB»  *  •. 

assumpsit  by,  fin*  att^ance,  7& 

ONERARI  NON, 
plea  in  d^bt  commencing  with,  510. 
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ORIGINAL  WRITS, 

proceedings  bj, 
assumpsit, 

piwcipe  for  special  original  in  assonpsit,  7. 

declaratioB  thereon,  7. 

do.  where  one  of  sevend  defendants  has  been  outlaived,  8. 
in  debt, 

preecipe  in  debt,  8. 
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capias  thereiAi,  9.  ^ 

declaration,  9.  *  '^ 

in  covenant,  . .  * 

praecipe  ^  cK^venant,  9.  * 

capias  thereon,  10. 

declaration  thereon^  1(X 
bj  }usticea4a  CouiK^  Court,       ^^ 
pnecipe  for  justices  in  assampdit,  10. 
declaration  thereon,  IV 
piflBcipe  agunat  a  peer  in  ttsumpsit,  25. 
do.  m  debt,  26.      .    *  ■        *     ' 

summons  thereon,  26. 

preecipe  against  a  member  of  parliament,  26. 
tonclusion  of  do.  27.  ' 

OUSTER 

stated  in  ejectment;  449.  ^ 

OUTLAWRY, 

declaration  where  one  of  sevaral  defendants  has  been  Outlawed,  S.-  . 
PALACE  COURT,        "*  . 

declaration  in,  23. 

P ARUA3fENT-.(see  mU  «  Meniere  ^/  Farlmimtr) 

PAROL  DEMURRER, 

pka  of,  bj  aninfaAt  heir,  580. 
replication  confessing  plea,  666. 

PARTNERS, 

assumpsit  2^,     *  "       '    . 

survivor  on  promises  to  both  partners,  84. 

on  promises  to  survivor  to  pay  debts  due  before  the  death,  85. 

on  promises  to  survivor  for  debts  accrued  since  the  death,  87. 
against 

survivor,  on  promises  by  both  partners,  87. 

on  promises  by  survivor  tq  pay  debts  <ttie  before  dei^  88. 

on  promises  by  survivor  tp  pay  debts  accrued  since  the  death,  88.  n.  f. 
PASSAGE, 
assumpsit  for  passage-money,  58. 

PASTURE--(see  Htk  «  Com^cm.")    ' 
PATENTS, 


grant  of,  from  the  king,  pleaded,  270. 

case,  or  covenanrt,  for  muin^ement  of,  364, 5. 

by  patentee  and  assignee  ofa  part,  366  to  369. 


PAYMENT, 

pleas  of, 
in  debt  on  money,  bond, 
solvit  ad  diem,  521. 


PAYMENT— (con^intierf.) 

solvit  post  diem,  521,  2. 
to  debt,  on  annuitj  bond,  528. 
to  debt,  on  judgments,  5S7, 
in  covenant,  544. 
in  replevin,  plea  of  payment  of  rent  to  ground  landlord,  680. 

PAWNBROKER, 
assumpsit  againsi^  for  loss  of  pledge,  144,  5. 

PEER, 
•     precipe  against  a  peer  in  assumpsit,  35. 

do.  in  deb^  S6. 

summons  thereon,  26. 

bill  aji^inst  a  peer  in  K.  B.  87. 

do.  in  C.  P.  28. 

declaration  thereon,  28. 

PENAL  STATUTES— (««  HOe  ^auOute^.') 

PERPORI^ANCE— (see  tUk  '^  Breaches.'*) 
statement  in  declaiations  in  covenant  of  plaintiff's  general  performance, 

Slaintiff's  performance  of  condition  precedent^  247.  [[24$. 

efendant's  general  non-performance,  243* 
plea  of, 
to  debt  on  bond, 
general  performance  of  acts  mentioned  in  condition,  529. 
the  like  of  native  and  disjunctive  covenants,  529, 530. 
the  like  of  ac&  in  an  indenture  referred  to  in  condition,  530, 1. 
special  performance,  532.  , 

excuse  of  performance,  532.  • 
in  covenant, 
payment,  544. 
performance,  544. 
^  premises  not  out  of  repair,  549. 
replications  in  debt  on  bond,  stating  breach,  671. 
the  like,  several  breaches,  672. 

PERJURY— (see  tMe  "  SUnder/') 

PETTY  BAG  OFFICE, 

declaration  against  one  of  clerks,  31. 

PETTY  CUSTOMS, 

assumpsit  for,  49. 

PEW. 
declaration  in  assumpsit  for  use  of,  40.  . 
case  for  disturbance  of,  408. 

PILOTAGE, 

assumpsit  for,  62. 

PLEA 

in  a  feigned  issue,  118. 

PLEAS  iJtfuilytieal  TabU.) 

in  abatement,  458  to  ^68,  (see  "Jbatemenf*  and  respective  heads,  and 
in  bar,  469  to  636,  (see  Analytical  Table  and  respective  heads,) 
common  commencements  and  conclusions,  469  to  470. 
commencement  of  a  first  special  plea,  469. 
wkere  the  defence  arose  after  action  brouglit,  469. 
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PLEAS— (eimtinue^I.) 

of  a  second  special  plea,  469, 470. 

of  a  plea  to  a  particular  count,  &c.  470. 
conclusion' to  the  country,  470. 

with  a  verification,  470. 

to  the  record,  470. 
in  assumpsit,  471  to  506,  {se$  title  **  ^ssumpsif  and  dnaht  TaUeJ) 
in  detrt,  507  to  54S,  (see  title  "*  Deb^  and  Ae  Analytical  Table.) 
in  detinue,  543. 

in  covenant,  544  to  549,  {see  title  "  Covenant.^) 
in  case,  550  to  555,  {see  title  **  Case*'*) 
in  replevin,  556  to  567,  (see  title  "  Replemn*"*) 
in  trespass,  568  to  656,  (see  title  "  Trespass/*) 
in  ejectment,  637. 
puis  darrein  continuance,  724,  (see  titie  Tuis  Darrein  Ckmtinuanee/*) 

PLEDGES, 

omission  of,  not  material,  16.  n.  h. 

taking  insufficient  in  replevin,  case  for,  559. 

PLENE  ADMINISTRAVIT--(8ee  tiOe  -jBarecwtors.") 
plea  of  generally,  499. 
by  an  executor  of  an  executor,  500. 
plene  administravit  preeter  pleas  of^  500,  &c. 
replications  to,  658  to  660. 
rejoinders,  71},  12. 

POLICIES  OF  INSURANCE, 

assumpsit  on,  110. 

assumpsit  for  effecting  of,  72.  « 

assumpsit  for  premiums  for  insuring,  73, 4. 

POOR  RATE, 

avowry  for,  563,  4.  * 

PORT  DUTIES, 
justification  of  seizure  for,  597. 

POSSESSION  '^ 

of  leasehold  estate  pleaded,  &c.  253,  4. 
statement  of,  when  sufficient  in  pleading,  400,  n.  d. 

POUND-BREACH— {see  title  ^^  Rescue.'') 
of  cattie  distrained  for  rent^  case  for,  343. 
the  like,  damage-feasant;  345. 

PRECEDENT  CONDITION— (see  HtU  "  Cmditimi  Precedent'') 

PRiESCIPE  AND  CAPIAS--^  tUU  "Original  fFrits.") 
PRECLUDI  NON, 

form  of,  in  a  replication  in  general,  or  in  trespass,  642,  689. 
PREMISES. 

bow  to  be  stated  in  covenant,  &c,  242,  n.  1. 

in  ejectment,  441,  2. 

PREMIUMS  OF  INSURANCE, 

assumpsit  for  73,  4,  72.  < 

PRESCRIPTIONS-^see  tUk  ^  Customs.'') 
pleas  of, 

prescriptive  right  of  common  of  pasture  by  tenant  in  fee,  566,  611,  2. 
the  like  by  a  copyholder,  613, 4. 
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PBESCRIPTIONS— (eoKHNtted) 

common  pur  cause  de  vicina^,  615,  6. 

common  of  estovers,  &c.  617. 

right  of  way  bj  a  freeholder,  621. 

the  like  by  a,  copyholder,  623. 

right  to  port  duties,  and  to  distrain,  597,  8. 

ri^  of  free  fishery,  or  common  of  fishery,  610,  611. 
replications  to, 

general  rules  as  to  mode  of  denial,  699. 

denial  of  prescriptiye  right  of  common,  698. 
rejoinder,  reasserting  right  of  common,  719. 

PRIMAGE, 

assumpsit  for,  56,  7. 

PRINTS, 

case  for  infringing  copyright  in,  364, 5. 

PRISONER, 
declaration  against,' in  actual  or  supposed  custody  of  the  marshal,  14» 
in  actual  custody  of  sheriff,  14. 
in  actual  custody  of  sheriff  of  a  county  palatine,  14. 
in  actual  custody  of  the  officer  of  a  particular  franchise,  15. 
against  two,  one  in  custody  of  the  sheriff  and  the  6ther  of  the  marshal,  15. 

PRIVILEGE— (see '"  Peer,"  •*  Member  of  Parliament/*  "  Attorney,'  ^c) 

PRIVY, 
case  for  not  emptying  same,  &c.  380, 1,  ^  . 

PRIZE  MONEY, 

assumpsit  for,  62. 

PROBATE, 

proof  of  will  pleaded,  281. 
profert  of  will,  95,  6.  205. 

PROCTOR, 

assumpsit  by,  for  his  feed,  66. 

PROFERTS, 

of  will,  84,  95,  6,  205. 
.  by  a  surviTing  executor,  98. 
of  letters  of  administration,  34. 

of  bonds,  or  deeds,  in  K.  B.  or  C.  P.  or  Exchequer,  195,  6,  7. 
excuses  for  not  stating,  197. 
of  indentures  in  covenant,  241. 
of  exemplification  of  letters  patent,  270.  ^ 

PROMISE,  OR  CONTRACT, 
how  stated,  *• 

in  common  assumpsits,  35, 6. 
in  debl^  185  to  187. 

PROMISSORY  NOTES— (see  Declarations  in  "Chitbf  an  BiUs,  Index, 
trover  for,  371.  (title  Precedents.'') 

plea  of  delivery  of,  in  satisfaction,  483. 

PROTESTANDO, 

in  trespass,  of  writ  and  warrant,  692. 

PROUT  PATET  PER  RECORDUM, 

reference  to  a  judgment,  191, 193. 
to  a  recognizance,  230^  1. 
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PROUT  PATET  PER  RBCORDUM— (coiilimi«i) 

to  a  private  statute,  270. 
to  a  writ  and  return,  354. 

PUBLICHOUSE— (sec  « Innkeeper:*) 
assumpsit  for  ^ood-will  of,  and  business,  38. 
against  publican  for  not  making  title  to  lease,  &c.  166,  T, 
tne  like  against  vendee  of  lease,  ficc.for  not  completing  |mrctia8e,&c.l6B. 

PUIS  DARREIN  CONTINUANCE, 
pleas  of  release  not  at  the  assises,  7^4. 
at  the  assizes,  724. 

PUR  CAUSE  DE  VICINAGE, 

plea  of  common,  of  pasture  of,  615, 6. 

PURCHASE. 
assumpsit  bj  purchaser  against  vendor  for  not  conyejiog,.&c.  165. 
bj  vendor,  a^nst  purch^r  for  not  taking  conveyance,  167  to  176. 
for  price  of  estate,  37. 

QU3B  EST  EADEM, 

statement  of,  573, 599« 

QUANTUM  MERUIT  COUNT, 

in  assumpsit, 

form  of  the  count  in  general,  36, 

statements  of  different  debts,  37  to  IQid,  {see  tlie  dnalytieal  Table*) 
in  debt,  ITMe.) 

statements  of  different  debts,  1 85, 6,  (mme  as  in  JisgumpsU,  see  AMlt/t. 

QUANTUM  VALEBANT^  COUNT, 

•    in  general,  36,  185,  6. 
for  goods  sold,  51. 

QUEEN, 

declaration  at  suit  of  queen  consort,  25. 

bill  against  do.  25.  ■         ^ 

QUI  TAM, 

declarations  in  debt,  qui  tarn,  and  observations,  238  to  240. 
plea  of  nil  debet  in,  507. 

RACE, 

assumpsit  for  a  wager  upon,  114. 

REASONABLE  TIME, 

averment  of  elapse  of,  130. 
law  relating  to  6  East's  Reports,  3. 
REBUTTER, 

denying  the  waiver  of  a  notice  to  quit,  673. 

RECOGNIZANCES^ 

of  bail, 

declarations  on  in  debt  in  K.  B.  by  biH,  227. 

the  like  by  original,  229. 

the  like  in  C.  P.  230. 
pleas  in  actions  on,  nul  tiel  record,  536. 

no  ca.  sa.  against  principal,  536. 

death  of  principal  before  return  of  ca.  sa.  537. 
replications, 

setting  out  a  ca.  sa.  674. 

that  principal  was  living,  675. 
plea  of  set-off  on,  492. 


RECORD-<Me  tUle  <"  Meferenee,") 
reference  to  in  a  declaration,  (see  <'  Prout  TtM^  ^c)  191»  193. 

where  a  private  statute  is  pleaded^  £70. 
verification  by,  in  a  replicatioDr  673. 

IWCOROARI  FACIAS  LOQUELAM, 

statement  of,  2S0, 

RECOVERY,  FORMEIU-(Me  iMU^JMigmmi  reeweredJ*) 

RECOVERY  SUFIiERED, 

pleaded,  with  deed  to  lead  uses  of,  dTS. 
the  like  more  full j  pleaded,  274. 

RECTOR, 

seisin  of  for  life,  pleaded,  25£y.392,  3. 

title  by  succession  pleaded,  S65,  342,  3. 

case  by,  against  executors  of  deceased,  for  dilapidations,  392, 3. 

REDDENDUM, 

statement  of  in  covenant,  242. 

REFERENCE, 

to  pohcy  of  insurance,  and  memoranda.  111. 

to  award,  190. 

to  lease,  243. 

to  record,  191, 193, 230,  232. 

to  private  statute,  270. 

REJOINDERS,  •    ' 

in  general,  706. 

in  assumpsit*  706  to  712.  (see  tUU  **JhmmmU^) 

in  debt,  712,  3,  (sm  tiife  «  ZWe.») 

replication  in  replevin,  714  io  717,  {aee  tMe  "  Replevin:*) 

in  trespass,  718, 9,  (see  title  «  TVespass.*) 

RELE  ASE--(see  title  «"  Lease  and  Bdeaser) 
lease  and  release  pleaded,  268. 
release  of  actions  pleaded,  487, 8. 
replications  thereto, 

denial  of  release,  652. 

obtained  by  fraud,  652. 
rejoinder  fairly  obtaindl,  710. 

REMAINDER 

in  fee  in  a  copyhold,  pleaded,  259. 

mST^see  titles  «  Dseamd  Oumpa^kmr  «  BeH^  and  «  Covenant  -\ 
assumpsit  for,  38  to  45.  ^ 

of  a  house  and  land,  38. 
for  double  rent,  42. 

of  pasture  land  and  eaiage  of  grass,  45. 
for  agistment  of  cattle,  55. 
for  unfurnished  lodgings,  43, 4. 
of  famished  lodnngs,  44. 
for  board  and  liraging,  45. 
for  lodging  and  necessaries,  54. 
for  warehouse-room  of  goods,  45. 
for  the  standing  of  a  chaise,  45. 
for  the  moorage  of  ships,  46. 
debt  for, 

on  a  lease  or  demise,  .223, 4. 
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VEST^emdinued.) 

use  ajid  occapatioii,  SS4* 

double  value  for  holding  o?er,  3S4»  5. 
coyenantfor,241. 
setoff  for,  plea  of,  492|  495. 
riens  in  arrere,  534. 

avowries  and  cognizances  for,  560  to  564,  (iutitie  ''Bephvitu") 
pleas  in  bar  to»  G78  to  688. 

REPAIRS— (see  tUks  '^  Ldndlord  and  Ttna»it,''and ""  CovemntT) 
REPLEVIN, 

,    declarationsin,  inK.B.orC.P.,411,  2. 
in  the  county  court,  412, 3. 
avowries,  cognizancesi  and  pleas  to  declarations  in. 
general  forms, 
non  cepit,  557. 

commencement  of  an  avowry,  556. 
of  a  cognizance,  55T. 

of  an  avowry  by  one  deft  and  a  cogbizance  by  the  other,  55T. 
eonclusion  of  an  avowry  or  cognizance,,  557r 
plea  in  bar,  property  in  defendant  or  a  stranger,  558. 
cepit  in  alio  loco,  with  avowry  for  return,  558. 
plea  thatdeft.  had  cattle  in  locus  in  quo,but  took  them  elsewhere,  55%, 
avowries  and  cognizances, 
for  rent;  *    • 

in  the  common  form,  560. 
the  like  in  a  more  general  form,  561. 
where  part  of  the  rent  has  bean  paid,  562. 
by  a  tenant  in  common,  566. 
for  poor's  rate,  563, 4. 
for  a  distress  damage-feasani; 
by  a  freeholder,  564. 
by  a  tenant,  565. 
by  a  copyholder,  565. 

by  a  freeholder  having  right  of  common,  566. 
pleas  in  bar  in, 
in  eeneral, 
similiter,  678. 

commencement  of  a  plea  in  bar  to  an  avowry,  678, 
of  the  like  to  a  cognizance,  678. 
of  the  like  to  an  avowry  and  cognizance,  678. 
of  a  second  plea  in  bar,  fcnr  leave,  &c.  678. 
conclusion  of,  to  tiie  country,  o79. 
with  a  verification,  679. 
to  an  avowry  and  cognizance,  679. 
to  avowries,  8&c.  for  rent, 
traverse  of  the  demise,  679. 
no  rent  in  arrear,  679. 
defendant  not  bailiff,  680. 
payment  of  rent  to  ground  landlord,  680. 
tender,  681. 
eviction^  682. 
to  avowries,  &c.  for  damage-feasant, 
tr&verse  of  freeholder's  title,  682. 
traverse  of  demise  to  defendant,  682, 3. 
.   demise  by  defendant  to  plaintiff,  683. 


REPLEVIN— (cotteimierf.) 

that  the  cattle  escaped  thrand^  defect  of  defendant's  fences*  683. 

defendant  left  ^e  gate  openTwI. 

plaintiff  having  right  of  common.  Ice  685. 

that  plaintiff  had  right  of  common  in  locus  in  quo,  687. 

fender  of  amends  before  imfiounding^  6S7. 

denial  of  defendant^i  right  of  common,  688. 
replications  in, 
m  ^neral, 

similiter,  714. 

commencement  of  a  replication,  714. 

conclusion  to  the  country,  714. 

cattle  unruly,  697.  ^ 

conclusion  with' a  verification,  714. 
to  tender, 

denial  of,  715. 

a  subsequent  demand,  715. 
damage-feaaant, , 

that  tenancy  was  determined  by  a  notice  to  quit,  715,  6. 

denial  of  defendant's  obligation  to  repair  fences,  716. 

denial  of  defect  offences,  717. 

denial  of  right  of  common,  717. 
rejbinders  in,  720, 1. 

REPLEVIN  BONDS, 
declarations  on  and  relating  to^ 
debt  on, 
by  assignee  of  sheriff  where  proceeding  removed  by  refalo»  218. 
the  like  where  judgment  was  obtained  in  county  court,  222. 
case  for  not  taking  of,  355. 

for  taking  insufficient  sureties,  359.  -      - 
pleas  to  in  general,  527. 

REPUCATIONS, 

in  abatement,  638  to  640,  {see  tiUe  "  Jihatement^") 
in  bar, 

in  general,  641  to  643. 

estoppel,  641. 

special  sitniliter,  641,  2. 

commencement  of  replication  to  special  plea,  642. 

the  like  suggesting  dc^ith  of  one  ot  defendants  since  plea,  642. 

conclusion  to  the  country,  642. 

with  a  verification  in  assumpsit,  643. 

in  assumpsit,  643  to '663,  (see  Htk  ""  Asmmvsit*  and  Jhudut.  Tahk.) 

in  debt,  664  to  676,  {see  title  "DebtT) 

in  covenant,  676. 

in  case,  676,  7. 

pleas  in  bar  in  replevin,  678  to  688,  {see  title  ''Replevin.'*) 

in  trespass,  689  to  700,  {see  title  "  Trespass.'') 

new  assignments,  700  to  705,  {see  title  "  JVW  Jissignment.") 

REQUEST, 

statement  of  in  pleading,  of  a  general  request  or  sepe  licet  requisitus,  84, 

of  a  special  request,  84, 131.  [85. 

RESCUE— (sec  tUle  "  Prntud-breach.") 
of  cattle  distrained  for  rent,  case  for,  345,  6.  ^ 
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ef  catde  dwtrained  <kunage>fet8ftiit,  €a§e  for»  346 
of  a  person  arrested  on  mesne  process,  case  for, 

RETAINER* 

plea  of,  by  an  executor,  501. 

RETURNS, 

case  for  false  returns  to  latitat,  351, 2,  ' 

to  fieri  facias,  352  to  355. 
pleaded  bj  sheriflT,  591. 
statement  of  return  to  process,  647,  655,  n.  d. 

REVERSION, 

estate  in  fee,  or  in  a  term,  or  in  a  copyhold,  pleaded,  258,  9. 

case  for  injury  to  reversionary  interest  in  goods,  377. 

case  by  reversioner  against  stranger,  for  damage  to  bouse  in 

of  tenant,  383, 4. 
case  against  tenant  for  waste,  bad  husbandry,  &c.  590  to  39Z. 

RIEN  IN  ARRERE, 
plea  of,  to  debt  for  rent,  534. 
plea  of,  in  bar  to  avowry  for  rent,  679. 

RIEN  PER  DESCENT,  OR  DEVISE, 

plea  of,  bj  heir,  520. 

by  devisee,  520, 1. 
replication  to  plea  by  heir,  that  he  had  assets,  666. 

the  like,  assets  before  commenciiment  of  the  suit,  667. 
ROADS, 

assumpsit  for  caHs  relating  to,  50. 

RULES  OF  COURT, 

rule  to  pay  money  into  court  pleaded,  294. 

composition  by  rule  of  court  in  a  penal  action,  540. 
SAILOR, 

assumpsit  by,  for  his  washes,  60. 

for  short^iowance  money,  60. 

SALE  AND  RESALE, 

stated  in  assumpsit,  170. 

SALES, 

actions  on  contracts  relating  to, 
assumpsit  as  to  sale  of  goods,  (see  title  *•  Goods."*) 
for  the  price  of  an  estate  sold,  37,  SS. 
against  a  vendor,  for  not  making  a  good  tide  to  freehold,  163. 
against  a  publican,  for  not  makmg  title  to  leasehold,  166. 
against  vendue  in  general,  167, 8. 
against  vendee  of  a  lease,  &c  for  not  completing  purchase,  168. 

SALVAGE, 

assumpsit  for,  63. 

SCHOOLMASTER  AND  SCHOOLMISTRESS, 

assumpsit  by,  for  tuition,  &c.  75,  6. 

SCIENTER 

stated  in  pleading,  and  notes,  315,  n.  s.  317,  n.  y. 

SEAMEN— (see  tUle  "Sailor.'') 


SEISIN-^we  «*  Title  Pleaded,"  and  Analtftical  TafiU.) 
in  fee,  &c.  in  possession,  249  to  258. 

Bi  reversion,  258.  % 

in  fee,  of  a  copyholder,  259, 

SELF-DEFENCE— (see  tUle  ''Son  assault  DemesneJ") 

SERVANT— (See  title  «  Master  and  Servant.") 
assumpsit  by,  for  his  wages,  60. 

for  not  receiving  him  into  service,  or  employxDg  him«  131,  2. 
justification  by  as,  601,  599,  {see  «  Bailiff.") 
SET-OFF, 
plea  of,  in  assumpsit, 
with  a  tender^  481. 

in  general,  488. 
notice  of,  with  general  issue,  488, 490. 
by  or  against  assignees,  executors,  &c  490. 
subject  matter  of, 

on  a  judgment,  491. 

on  a  recognizance  and  simple  contract,  492. 

on  a  lease  for  rent,  492, 495,  6. 

on  a  bond,  493. 

on  a  bill  of  exchange,  accepted  by  plaintiff,  494- 

indorsed  by  plaintiff,  494.  . 

on  a  promissory  note  made  by  plaintiff,  495. 

on  a  promissory  note  indorsed  ny  plaintiff,  495. 

for  use  and  occupation,  495,  6. 

for  work  and  labour  and  materials,  496. 

for  goods  sold,  496. 

money  counts,  interest  and  account  stated,  496. 

for  other  debts,  iMMhe  debts  stated  in  tha  common  assumpsit  cottnf s, 
|Mig>e8  35  to  iWfand  the  Jnalytical  Table  thereof,  ana  the  re^et^ 
live  heads  of  this  Index.) 
plea  of,  in  debt  on  bond,  517, 8,  (see  the  pleas  in  Assumpsit.) 

in  covenant,  547.  * 
feplications  in  assumpsit, 

nil  debet,  652. 

nul  tiel  record  to  set-off  on  recognizance,  653. 

statate  of  limitations,  653. 

in  debt,  666. 

SEVERALTY,  ESTATE  IN, 
seisin  of,  &c.  259. 

SHERIFF, 
actions  against, 

for  escapes  on  mesne  process,  349.         « 
for  not  arresting  when  sheriff  had  an  opportunity,  351. 
for  false  return  of  non  est  inventus,  351. 
debt  for  escape  out  of  execution,  190. 

case  for  the  like,  352.  ' 

for  returning  nulla  bona  to  fi.  fa.  352. 
for  not  ievymg  when  defendant  might,  354. 
for  not  ttdung  a  replevin  bond,  355. 
for  taking  insufficient  pledges,  359. 
for  not  assigning  a  bail  bond,  360. 
Vol.  II.  4  G   • 
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SHERIFFS  OFFICER* 

assumpsit  by,  for  his  fees,  67. 

SmVS^see  titU  "  Freights) 
assumpsit  for, 
for  (lire  of,  55. 

moorage  of,  46. 
for  work  aryl  labour  with,  70. 
case  for  nedigence  in  managing  o(  331. 
trovej:  for,  (see  title  **  Trover.^) 
trespass  for  seizing  of,  428. 

SHOOTING, 
debt  against  party  unqualified  for  using  a  gun,  &c.  ^8, 9. 
trespass  for  shooting  a  dog,  426. 

SHORT-ALLOWANCE  MONEY, 

assumpsit  for,  60. 

SIMILITER, 

replication  of,  special  or  general,  641. 
rejoinder  of,  706. 

SLANDER, 

declarations, 
for  libels, 
charring  plaintiflf  of  being  forsworn,  &c«  304. 
the  like  of  perjury,  theft,  &c.  309. 
verbal  slander, 

accusation  of  perjury,  theft,  &c.  311. 
pleas  in,  justifying  or  exousing  slander,  551  to  555,  {see  title  "  Cnse'*} 

SOLVIT  AD,  OR  POST  mEM— (see  tUW  ^ffkent/") 
plea  of  solvit  ad  diem  to  debt  on  money  bond,  521.* 

post  diem,  521. 

to  debt  on  annuity  bond,  522. 

to  debt  on  jud^ent,  537. 
replication  denying  pleas,  667. 

SON  ASSAULT  DEMESNE— (see  tUles  "  Tre^as^  and  "  MoUUer 
plea  of  generally,  and  notes,  572.  \jManu$  ImfosuU.') 

molliter  maiius  imposuit  to  preserve  peace,  and  son  assault  oemesne. 

in  defence  of  defendant's  fauier,  &C  574.  [574; 

replications  to,  de  injuria,  &c.689,&c. 

SOUTHWARK  COURT, 

declaration  in,  23. 

SPECIAL  ORIGINAJ^s^  title  «  Original  Writs/') 

STANDING  OF  CARRIAGES, 

assumpsit  for,  45. 

STALLION, 

assumpsit  for  use  of,  56. 

ST  ATUTES— (see  title  «  Uses.") 
title  by  private  act,  how  pleaded,  270. 
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STATUTES— (conHnf*««0 
declarations  on  in  debt, 
bj  party  grieved, 
b J  lanaiord  against  tenant  for  doable  Talue^  234. 
for  treUe  value  of  tithes  not  set  out,  236. 
on  a  penal  statute  for  killing  game»  &c.  238. 
case  on,  410. 
pleas  in  actions  on 
ml  debet,  507. 

another  action  depending  by  another  person,  537',  8. 
another  action,  compounded  by  rule  of  court,  540. 
former  conviction  for  same  offence,  541. 
replications  in  actions  on,  675,  6. 

STATUTE  OF  LIMITATIONS— (»ee  tUle  '^  LimUoHans.'') 

STEWARD  OF  A  MANOR, 

assumpsit  by,  68. 

STOCK, 

debt  on  bond  to  replace,  &c.  200. 

SUCCESSION. 

title  by  as  to  rectory,  263.  ' 

SUGGESTION  OF  DEATH, 

of  one  of  the  defendants  between  decDiration  and  plea,  453. 
of  one  of  the  defendants  between  plea  and  replication,  642. 

SURETY— (s«e  title  "  Guaranteed) 

SURGEON— (see  title  "  Apothecary r) 

SUR-REBUTfERS,     ' 

form  of, 

SURrldgJONDERS, 

common  form  of,  ^20. 
conclusion  to  the  country,  720. 

with  a  verification,  720. 
rejoinder  in  replevin,  720. 
in  trespass,  721. 

SURRENDER 

of  lease  pleaded,  266. 

of  copyhold  to. use  of  will,  death  of  testator,  and  admittance,  &c,  278. 

of  copyhold  to  use  of  purchaser,  and  admittance,  279, 280. 

SURVEYOR,  V 

assumpsit  by,  for  his  bill,  74. 

SURVIVING  PARTNER— (aee  ei^fes  '^Partners,"  '^  Jissigneesr  "Bxe^ 

[cutors,"  SfcJ) 
TAIL  SEISIN  IN  FEE— (see  «  TUle  Pleaded.") 

pleaded,  251. 

recovery  as  to,  plcaded,^272,  3. 

TENANCY— ^see  -  TitU  Pleaded.'') 
by  lease,  pleaded,  264. 
from  year  to  year,  565. 
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TENANCY  IN  COMMON^^see  dmb/tkat  TaJ^.) 
{>leaded,  261. 

TENANTS  IN  COMMON, 
estate  in,  pleaded,  ^1. 
demise  by,  448. 
avowries  and  cognizances  bj,  562,  3.  ^ 

TENDER, 

plea  of, 
in  assumpsit,  and  general  issue  anil  Bet^olTas  te  itsidue,  479  to  48S. 
in  debt,  510. 
in  covenant,  i 

general!  J,  546. 

on  the  land,  546, 7. 
in  trespass, 

bj  a  justice  of  the  peace,  569* 

involuntarj  trespass  and  tender  of  amends,  570. 
in  replevin, 

plea  in  bar,  tender  of  rent,  681. 

tender  of  sufficient  amends,  687. 
replication  to, 
in  assumpsit,  ^ 

denial  of  tender  and  nil  debet  as  to  ietH>ff»  645. 

a  writ  issued  before  tender,  646. 

a  writ  with  continuiMlces,  647. 

a  prior  demand,  649.  [ 

a  subsequent  demand,  650. 

admission  of  tender  and  similiter  to  general  issue,  650. 
in  debt,  665. 
rejoinders, 
in  assumpsit, 

that  when  plaintiff  issued  writ  he  had  no  cause 'ofactioii,  7t)7. 

shewing  actual  time  of  issuing  writ  in  K.  B,  708. 

the  like  in  the  Exchequer,  708. 

no  prior  demand,  709. 

no  subsequent  demand,  709, 710. 
replications, 
in  replevin, 

denial  of  tender,  714, 5. 

a  subsequent  demand,  715. 

TERM  FOR  YEARS,  - 

pleaded,  in  possession,  253,  4.  603,  4. 

in  futuro,  258. 
from  jear  to  year,  demise  for,  565,  .603,  4. 

TIME.  [4ia.ii.e. 

how  to  be  9tated  in  trespass,  and  as  to  "on  divers  dajs^  &€•**  414.  n.  d. 

TITHES, 

assumpsit  for  composition,  53. 
debt  for  treble  value  of,  236. 
case  for  not  removing  of,  396, 
^  ejectment  for,  442. 
justifications  in  trespass  for,  628. 
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TITUE  OF  DECLARATION,  12.  n.  a.  (see  «  Jtehfirtum.'*) 

ofpleas,(««!-Pfefls.*)  ^   ' 

,of  replications,  {see  -  Jfejrfica^ioitt-") 
TITLE  PLEADED— («e«  the  Jindgtuial  TahU  and  the  r^neetive  tUhs.) 
declaration  as  for  not  making  one  against  vendor,  163, 166. 
stated  in  assumpsit^  169.      -  ^  . 

when  sufficient  merely  to  state  possession,  3T8.  n.  i.  400.  n.  d. 
the  nature  of  the  tenure,  249.  ■  ,  «,  »,  v 

estate  and  quantity  of  interest,  349  to  257,  f«e  JhuUyHeal  TaMe.) 
estate  and  time  ot  enjoyment,  258,  9,  {see  AnalyHcal  Tahl^ 
estate  aiul  number  of  owners,  259  to  262,  {see  Jhudytical  Table.) 
the  title  and  how  acquired,  262  to  28S,  (see  Jnaljftical  TMk.) 

TOLLS— (see  titk  «  Port  DutiesT) 
assumpsit  for,  47  to  49.^ 
for  passing  over  a  bridge,  47. 
for  goods  brought  to  a  market  and  weighed,  47. 
for  live  cattle  sold  in  a  market,  47. 
for  passing  with  carriages  through  a  turnpike-gate,  48r 

TONNAGE, 

assumpsit  for,  57. 

TRAVERSE, 

denials  in  general, 

in  covenant  of  lessors  seisin  in  fee,  and  notes,  548. 

of  assignment  of  lease  to  defendant,  548. 
in  trespass, 

formal  traverse,  form  of,  698. 

general  observations  as  to,  699,  698, 9. 

of  prescriptive  right  of  common,  698, 9. 

traverse  of  being  guilty  elsewhere,  or  at  another  time,  581.  B.f. 

TREBLE  VALUE, 

averment  of,  238,  ' 

TREES— (see  title  «  WasU^) 
case  for  cutting  of,  &c.  390  to  392. 
trespass  for  cutting  of,  432, 434,  5. 

TRESPASS— (see  the  Aimbfiieal  Table.) 
declarations  m 
general  form  of,  in  the  King's  Bench,  and  notes,  14.  414,  5. 

in  the  Common  Pleas,  and  notes,  18. 416, 7. 
in  the  Exchequer,  20. 417. 
mode  of  framing  of  in  general,  417,  8,  n.  n. 
to  tJie  person, 
for  an  assault,  battery,  &c.  and  injuring  wearing  apparel,  417,  8. 
special  damage,  and  note,  419. 
for  a  common  assault,  419, 420. 
for  a  battery  on  board  a  ship,  420. 

by  husband  and  wife  against  husband  and  wife,  for  battery,  420, 421. 
by  husband  alone  for  battery  of  wife,  per  quod,  fcc  421,  2. 
for  debauchinff  a  daughter  and  servant,  422. 
by  master  for  oattery  of  his  servant,  422,  3. 
for  assault  and  false  imprisonment  specially,  423. 
for  false  imprisonment  generally,  424. 
to  personal  property, 
lor  chasing  sheep  <^a  common*  witii  special  damage,  424i 
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TRESPASS— {(witiwKwf.) 

for  chasing  sliccp,  &c.^nerally,  4S£, 
for  seizing,  &c.  catUe  aa  a  distress,  483. 
common  count  de  bonis  asportatU,  426. 
for  sliuoting  a  dog,  426. 
for  killing  h  dc^  4^6. 

for  running  a  carriage  agftinst  plaintilTs  carriage,  4:^6,  7. 
for  sei7.ing  a  chaise  and  naltpr,  427,  8. 
for  seizing  plaintiff's  barge,  4£8. 
to  real  property, 
to  dwelling-nouse, breaking  npendoors,  and  seizing  goods,  &c.428,S. 
for  a  common  expulsion,  430. 
for  a  forcible  entry  and  detainer,  430  to  432. 
to  land,  breaking  gates,  &c.  43^  3. 
the  like,  setting  out  name  of  close  or  abuttals,  434. 
for  cutting  and  carrjing  away  frees,  434,  5. 
for  mesne  profits  after  recovery  in  ejectineDt,  435.  ' 

for  hunting,  &c.  against  inferior  tradesman,  436, 7. 
for  fishing  generalTy,  438. 

in  plaintiff's  several  fishery,  438. 

in  plwntifl''8  free  fishery,  439. 

catching  fish  generally,  439. 

against  an  inferior  trailesmao,  439, 440. 
-    pleas  in, 

in  general, 
general  issue  not  guilty,  568. 

to  a  part,  and  special  plea  to  residue,  568,  9. 
accord  and  satisfaction,  569. 
tender  of  amends  by  a  justice,  569,  570. 
involuntary  trespass,  disclaimer,  and  tender,  570.  ' 

statute  of  limitations,  573. 
D  t       a  the  person, 

h      k     d    endant  having  first  interfered  to  presene  peace,  574. 
h      k         defence  of  a  father,  &c.  574,  5. 
m  n      IIS  imposnit  to  preserve  tlie  peace,  575. 

nod    -a         rrectionofan apprentice, 576. 

ofa  seaman,  577. 
in  defence  of  possession, 

Rtolliter  manus  imposuit,  to  turn  plaintifi'out  of  hou.se,  578. 
the  like,  out  of  a  public-liouse,  579. 
resistance  of  illegal  entrv,  579. 
ofa  close,  580,  1. 
justification  of  impriaonmeiit 
without  process, 

givini^  chai^  to  a  constable,  581  to  585, 
uniler  process, 

under  a  latitat  and  warrant  against  pltlT.  bv  sheriff's  officer,  586. 
the  like  by  the  sheriff,  391. 

under  a  capias  ad  Batisfnriendum  by  the  attorney,  591. 
the  like  by  tlie  officer,  -■^93. 
in  trespass  to  personal  jmipert^, 
(Mstress  daiiiage-feasant,  593. 

removal  of  ^oods  encumbering  defendant's  close,  596,  7. 
distress  for  port  duties  payable  by  prescription,  ^97. 
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TRESPAS8— (coftHmcttL) 

justification  under  a  writ  of  fieri  facias^  632. 
that  trespassea  mentioned  in  two  counts  are  one  and  the  same,  606. 
in  trespass  to  real  property 
liberutf  tenementum  and  justification  by  a  servant,  600, 1. 
the  like  in  a  more  concise  form,  602. 
the  like  of  a  fishery,  609. 
seisin  ia  fee  of  a  copyholder,  602, 3. 

tenancy  under  a  lease  and  express  colour  g;iven,  603  to*  605. 
tenancy  under  a  demise  from  year  to  year,  605. 
.  defect  of  fences,  605. 
licence,  608. 
ririits  of  fishery, 
locus  in  quo  defendant's  freehold,  609. 

'  several  fisheiT*  610. 
free  fishery,  oIO. 
common  of  fishery,  61 1. 
a  navigable  river  and  public  nglit  to  fish,  61 1. 
rights  of  common, 
of  pasture  by  prescription  by  freeholder,  61 1  to  613. 

by  copyholder,  613  to  615. 
pur  cause  de  vicinage,  615  to  617. 
of  estovers,  &c.  617. 
right  of  way,  (see  title  **  Ways/') 
public  carriage  way,  &c.  619. 
private  way  by  prescription,  621 . 
by  a  copyholoer,  623. 
by  non-existing  grant,  624,  5. 
of  necessity,  625. 
b^  a  tenant,  627. 
tithes^  entry  for,  628. 
under  mesne  process  an  entry,  &c.  under  a  latitat,  630. 
under  final  process  an  entry  under  a  fi.  fa.  against  plaintiff*,  632. 

the  like  asainst  a  third  person,  635. 
the  like  pleaded  by  the  sheriff,  635,  6. 
replications  in,    ' 
in  general, 
commencement  of  replication  to  a  special  plea,  689. 
conclusion  with  a  verification,  689. 
d€nial  of  tender,  689. 
de  injuria^  or  de  son  tort  demesne^  689. 
to  persons, 
de  injuria,  to  son  assault  demesne,  690. 

the  like,  aidmitting  plaintiflPs  first  assault,  but  that  same  was  in  de- 
fence of  possession  of  house,  690. 
that  plaintiff  had  rieht  of  way,  691. 

protesting  issuing  of  latitat  and  warrant,  de  injuria  as  to  residue,  692. 
to  personal  proper^, 
to  plea  of  distress  damage-feasant,  a  demise  to  plaintiff,  693. 
that  plaintiff  had  riglit  of  common  in  locus  in  quo,  694. 
defect  of  fences,  695. 

that  defendant  converted  the  distress  to  his  own  use,  695. 
to  real  property, 
to  liberum  tenementum,  denial  of  plea,  695. 

•  demise  by  defendant  to  plaintiff,  696. 


T:RESPASS^cmHnued.) 

denial  of  licence,  696. 

to  plea  of  defect  of  fences,  that  the  ctitHe  were  tamed  in,  097. 

that  the  cattle  were  unmlj,  697. 
to  plea  of  right  of  common,  denial  of  the  rieht,  698.  » 

approvement  ofthe  common,  699. 
general  obserrationa'on  denial  of  ri^t  of  way,  commons,  &c.  699L 
new  assignments  in,  700  to  705^^see  title  **jy^  dssignmenU!') 
rejoinders  in, 
in  general, 
similiter,  718. 
special  rejoinder,  718. 
conclusion  tb  the  country,  718. 
conclusion  with  a  ▼erification,  718. 
to  a  replication  of  a  demise,  stating  a  notice  to  quit,  718, 9. 
ce-«8sertion  of  right  of  common,  &c.  719. 
sur-rejoinders  in, 
in  general,  720. 

that  notice  to  auit  was  waived,  7£1. 
rebutter  in,  denial  of  the  waiver  of  the  notice  to  quit,  721. 
sur-rebutter  in,  similiter,  722. 

TROVER— («e«  ti^s  ^  DeHm^  and  -  Trespass.'*) 
commencement  of  declaration,  18, 17. 

general  count  in, for  Gattie,deedB,biU8,  notes,  money,and  goods, &c.  370, 1  * 
by  assignees,  on  bankrupt*^  possession,  and  their  own,  372. 
by  an  executor  in  dil&rent  ways,  373. 
by  an  administrator  in  different  ways,  $75  to  377, 

TURNIPS, 
assumpsit  for  crop  of,  52. 

TURBARY— (fife*  tUk  "  Common.'') 

UMPIRAGE, 

assumpsit  upon,  83. 

UNDERTAKER, 

assumpsit  by,  for  funeral  bill,  78, 9. 

USE  AND  OCCUPATION— (8e«  tUle  "Bent.'') 
assumpsit  for, 
.of  house  or  land,  38. 
of  a  fishery,  39. 
of  a  way,  39. 

of  a  pew,  40.  I 

of  a  seat  to  view  a  procession,  41.  j 

of  a  tennis  court,  «€.  41. 
of  an  inn  and  profits,  42. 

for  double  rent,  42.  ^  : 

of  pasture  land  and  ettage  of  the  grass,  43.  I 

for  agistment  of  cattle,  55. 
of  unfurnished  lodgings,  43.  * 
of  iiirbished  lodgings,  44. 
for  board  and  lodging,  45. 

for  lodging  and  necehsaries,  52,  54.  r 

for  warehouse-room  of  goods,  45. 
for  the  standing  of  a  citaise,  45. 
for  the  moorage  of  ships,  46.  * 


»     .  •        llfDBX.  609 

CSE  AND  OCCUPATION— (coheinuttf.) 

debt  for,  224. 
covenant  for  rent,  241. 
set-off  for,  plea  of,  495,  492,  3. 

USES,  STATUTE  OF, 

how  described  in  pleading,  268.  n.  e. 

USURY, 

plea  of,  to,  debt  on  bond,  514. 
replication  theteto,  665. 

VENDOR  AND  PURCHASER, 

assumpsit  by 

purchaser  against  vendor,  163  to  167.       .    , 
vendor  against  purchaser,  167  to  176. 

VERDICT^  * 

pleaded,  297. 

VERIFICATION, 

conclusion  of  in 
a  plea 

in  assumpsit,  470. 

to  the  record,  &c.  470.^ 
in  debt,  onerari  non;  510,512. 

actio  non,  469,  470. 
in  covenan<i470, 545.  '  ,     ' 

in  case,  470,  ^^(S, 

in  replevih,  55rf^  8.  '  ^ 

in  trespass,  470, 570. 
a  replication  . 

in  assumpsit, "643. 

in  debt,  « 

in  general,  664. 

by  the  record,  ^7^*  ,  •. 

in  covenant,  676.  . 
•     in  case,  {same  as  Trespass,  using  the  icord  ^ grievance  instead  of 
in  replevin,  677.  ["  trespass^)  689. 

in  trespass,  689. 
a  rejoinder,  706.  ^ 

VI  ET  ARMIS, 

omission  of,  when  aided;  415,  n.  e. 

W  AGER-^see  title  "^  Feigned  Issue/") 
assumpsit  for  on  a  horse-race,  114. 

WAGES,  &c. 

assumpsit  for  generally,  60  to  63, 
of  a  servant,  60.  v  * 

of  a  sailor,  60. 

for  short-allowance  money,  60.  .  » 

of  a  ship's  steward  or  mate,  61. 
of  a  captain,  61.  • 

for  pri^e-money,  wages,  &c.  as  a  qunrter^mastcr,  62. 
of  a  quarter-master  of  troops,  62. 

WALES. 

declarations  in  courts  of,  21. 

Vol.  11.  4H 
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WARDEN  OF  FLEET, 

deciaratioD  against,  31. 

WAREHOUSE-ROOM 

of  goods,  assumpsit  for,  45. 

for  standing  of  carriages,  45, 

for  lighterage,  wharfage,  and  warehouse-room,  59. 

WARRANT, 

sherifiPs  warrant  pleaded, 
upon  a  latitat,  588.    "* 
upon  a  capiaB  ad  satisfacienduni,  594. 
upon  a  fieri  facias,  633,  4. 

WARRANTIES, 

assumpsit  on  a  general  warranty  of  a  horse,  &c.  13&. 

on  an  exchange  of  horses,  &c»  141.  , 

of  right  to  sell,  166. 

case  on  warranty  of  a  horse,  324. 

WASTE— («e«  ^**fe  "Landlord  and  Tenant.") 
case  for,  by  reversioner  against  stranger,  383. 

against  tenant  for  cutting  trees,  bad  husbandry,  &c.  390  to  392. 
by  rector  agst  executor  of  dec'd!  rector,  on  custom  of  realm,  392  to  394- 

WATERCOURSE, 

case  for  injuries  to,  384  to  390. 

WAYS— (s««  title  «  Tresjfoss/') 
declarations  in  assumpsit  for  use  of,  39. 
mode  of  pleading  ways  in  general,  404,  5,  in  notes,  621  to  628. 
declarations  for  mjunes  to  private  ways,  405  to  408. 
pleas  in  trespass  justifying  under,  621  to  628. 
public  way,  619  to  621. 

private  way  by  prescription,  by  freeholder,  621,  2. 

by  a  copyholder,  623. 
n  by  non-existing  grant,  624. 

of  necessity,  625.  - 
by  a  tenant,  627. 
replication  of  son  assault  demesne,  right  of  way  over  locus  in  quo,  691, 2. 
denials  of  rights  of  way,  698  to  700,  and  in  the  notes. 
WHARFAGE, 
assumpsit  for,  59, 45. 

WHARFINGER,  • 

assumpsit  against,  for  loss,  &c.  of  goods,  150, 153,  4. 
WILL,  '  .  ' 

statement  of  in  fee  simple,  280. 
of  personal  property,  281. 

WINDOWS— (sec" ^?icien«Zi^/rfs.«)  ' 
WITNESS, 

assumpsit  by  for  attendance  and  journeys,  68. 
WORDS^(sge  title  "  Slander.'*) 

WORK  AND  LABOUR— (see  titles  «  Fee^  and  «  Wages.''^ 
assumpsit  for  of  different  descriptions,  60  to  80. 
work  and  labour  generally,  69,  70. 

work  and  labour,  and  materials  found,  69,  70.  riiehters.  70 

work  by  plaintiff  and  liis  servants  witli  Iwses  and  cairikgls,  or  with 
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WORK  AND  LABOUIU-<con^ntte({.) 
c&rriase  of  goods,  70. 
work,  journeys^  and  attendance,  71. 
as  an  agent  generally,  and  for  commission,  71. 
as  a  &ctor  in  selling  go^s,  72. 
as  an  insurance-broker  in  effecting  policies,  &c«  72. 
for  premiums  of  insurance  73. 
as  a  surveyor  in  drawing  plans,  &c.  74. 

as  a  schoolmaster  or  schoolmistress,  and  for  books  and  entrance- 
as  a  surgeon  and  apothecary,  and  for  medicines,  76.  [money,  75, 
the  like,  und  as  a  man-midwife,  77» 
as  a  nurse,  7$. 

as  an  undertaker  of  funerals,  79. 
as  a  curate,  79. 

for  composing  paragraphs  in  newspapers,  &c.  79. 
for  booking  passengers  and  parcels,  oca  80. 

WORKS  AND  WORKMEN— (see  tUles  ""Jlgentsr  "^  Jttorneusr  "  Fee$r 

[«  Wagesr  ^e.) 
assumpsit  against,  for  not  performing  a  building  contract,  152  to  134* 
for  performmg  work  inartificially,  1 32,  3. 
foi^  not  employing  a  servant,  &c.  131,  2. 

WRITS--(sc6  "  Ori^nal  WrUs.**) 

WRITS;  PLEADED, 

capias  ad  satisfaciendum,  229. 

delivery  of  to  sheriff,  192. 

of  latitat,  or  bill  of  Middlesex,  210, 1. 

of  a  special  capias,  214,  5. 

of  process  in  the  Common  Pleas,  215,  6.     * 


FINIS. 


I  , 


■I 


Hnniiiiiiiii 

3  lilOS  OliS  H53  73A 


